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FIBST  DISTRICT 
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FOURTH  DISTRICT 

(Including  the  counties  of  Uintah,  Utah  and  Wasatch) 
Hon.  J.  B,  BOOTH Prove 
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(Including  the  counties  of  Beaver,  Iron,  Jaub,  Millard  and  Washington) 
Hon.  JOSHUA  GREENWOOD Fillmore 

SIXTH  DISTRICT 

(Including  the  counties  of  Garfield,  Kane,  Piute,  Sevier  and  Wayne) 
Hon.  JOHN  F.  CHIDESTER Richfield 

8SVSNTH  DISTRICT 

(Including  the  counties  of  Carbon,  Emery,  Grand,  San  Juan  and 

Sanpete) 
Hon.  a.  H.  CHRISTENSEN Manti 
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OFFICERS  OF  UNITED  STATES  COURTS, 

DISTRICT  OF  UTAH 


A880CIATB  JIT8TICS,  8UPRBMS  COURT 

Hon,  WILLIS  VAN  DB  VENTER Waehington,  D.  C. 

JT7DGB8  OF  CIRCUIT  COURT  OF  AFFSALB 

Hon.  WALTER  H.  SANBORN St.  Paul,  Minn. 

Hon.  WILLIAM  C.  HOOK Leavenworth,  Kan. 

Hon.  ELMERS.  ADAMS. St.Lomfl,Mo. 

Hon.  WALTER  I.  SMITH Council  Bluffs,  Iowa. 

JUDGS    OF    DISTRICT    COURT 

Hon.  JONH  A.  MARSHALL. Salt  Lake  City 

DISTRICT  ATTORNBT 

Hon.  HIRAM  E.  BOOTH Salt  Lake  City 

ASSISTANT  DISTRICT  ATTORNBT 

Hon.  WnJJAM  McCREA Salt  Lake  City 

MARSHAL 

Hon.  JAMES  H.  ANDERSON Salt  Lake  City 

CLBRK  OF  THB  DISTRICT  AND  dRCUTT  COURTS 

Hon.  JBRROLD  R.  LETCHER Salt  Lake  City 


The  terms  of  the  District  snd  Cironlt  Coarts  for  Utah  are  held  as  foUows: 
At  Salt  L»ke  City,  second  Monday  in  April  and  November;  at  Ogden,  Moond 
Hooday  in  March  and  September. 
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(Continued  from  Volume  36.) 


MILLER  V.  MT.  NEBO  LAND  &  IREIGATION  COM- 
PANY  et  al. 

No.  1997.    Decided  January  8,  1910  (106  Pac.  504). 

1.  TwAir— Findings — Conhjctino  Findings.  The  complaint  alleged 
the  purchase  from  defendant  of  a  tract  of  land  with  irrigation 
rights,  for  the  contract  price  of  $1150,  and  the  contract  showed 
a  payment  thereon  of  $247.50  when  it  was  executed,  and  the  com- 
plaint alleged  that  plaintifC  rendered  services  for  defendant 
to  the  value  of  $986,  which  the  answer  denied,  hut  admitted  that 
the  services  were  of  the  value  of  $597.75.  The  court  found  that 
a  payment  of  $247.50  was  made,  and  allowed  $400  as  damages 
for  a  hreach  of  the  contract,  and  found  that  $403  was  yet  due  on 
the  contract  price,  but  made  no  finding  as  to  the  value  of 
plaintiff's  labor.  Held,  that,  as  the  amount  which  defendant 
admitted  to  be  the  value  of  the  labor,  together  with  the  amount 
found  to  have  been  paid  on  the  contract  and  that  allowed  as 
damages,  aggregated  more  than  the  contract  price,  the  finding 
that  $403  was  yet  due  on  the  contract  was  inconsistent  with  the 
facts  found.     (Page  7.) 

2.  Trial — Special  Veboiot — Findings — CJonclusions.  In  an  action 
for  damages  for  breach  of  a  contract,  by  failure  to  furnish  water 
for  irrigation  as  agreed,  a  finding  that  the  shortage  of  water 
was  caused  by  act  of  €k>d  was  a  mere  conclusion  which  could 
not  aid  the  judgment    (Page  8.) 
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Appeal  from  District  Court,  Fourth  District;  Hon.  J, 
E.  Booth,  Judge. 

Action  by  Martha  E.  Miller  against  the  Mt.  Nebo  Land 
&  Irrigation  Company  and  others,  in  which  one  of  the  de- 
fendants set  up  a  counterclaim. 

Judgment  for  defendant  on  the  counterclaim.  Plaintiff 
appeals. 

JUDGMEITT  VACATED^  AND  CASS  BEMAin>£D  FOB  NEW 
TBIAL. 

Edwards,  Smith  ^  Price  for  appellant 
W.  B.  Euichinson  for  respondents. 

appellant's  points. 

This  court  has  decided  in  a  number  of  cases  that  where 
findings  are  inconsistent  with  each  other,  and  against  the 
pleadings,  they  will  be  set  aside  on  appeal.  {Sanberg  v. 
Victor  Mining  Co.,  24  Utah  1 ;  Nephi  Irrigation  Go.  v.  Jen- 
kins, 8  Utah  369 ;  Nephi  Irrigation  Co,  v.  Vickers,  15  Utah 
874;  Lost  Creek  Irrigation  Co.  v.  Bex,  26  Utah  485.) 

bbspondent's  points. 

If  the  findings  and  pleadings  taken  together  fairly  justify 
the  judgment,  notwithstanding  a  want  of  precision  and  an 
occasional  intermixture  of  fact  and  conclusions  of  law,  it  is 
suflScient.  {O'Beilly  v.  Campbell,  116  U.  S.  418;  Maynard 
V.  Loco.  Eng.  Ins.  Association,  16  Utah  145,  51  Pac.  Rep. 
259.) 

If  a  decree  in  an  equity  suit  is  in  accordance  with  the 
evidence,  it  makes  no  difference  whether  it  is  supported  by 
the  findings  or  not  (Maxfield  v.  West,  6  Utah  329,  24  Pac. 
Rep.  98;  Fisk  v.  Patton,  7  Utah  399,  27  Pac,  Rep.  1.) 
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*It  is  of  no  consequence  whether  a  certain  finding  is 
a  finding  of  ultimate  fact  or  a  conclusion  of  law  where  there 
are  other  findings  supporting  the  questionable  finding  and 
rendering  it  practically  unnecessary,  (flynder  v.  Emerson, 
19  Utah  319,  57  Paa  Eep.  300.) 

STRAUP,  C.  J. 

The  Mt.  Nebo  Land  &  Irrigation  Company,  a  corpora- 
tion, was  engaged  in  the  business  of  developing  and  con- 
ducting water  for  irrigation  and  other  beneficial  purposes, 
and  was  the  owner  of  certain  reservoirs,  franchises,  privi- 
leges, and  water  rights  in  and  to  the  waters  of  Little  Salt 
Creek  Canyon  and  Current  Creek,  and  their  tributaries,  and 
was  also  the  owner  of  certain  lands  in  the  vicinity  of  such 
creeks.  In  September,  1897,  it  entered  into  a  written  agree- 
ment with  the  plaintifiF,  by  the  terms  of  which  it  agreed 
to  convey  to  plaintiff  twenty-five  acres  of  land  and  a  cer- 
tain quantity  of  water,  to  be  delivered  by  it  from  such  creeks, 
upon  the  payment  of  $1150,  $247.60  of  which  was  paid  upon 
the  execution  of  the  contract,  and  the  balance  to  be  paid  in 
annual  payments  of  $218.87  each,  together  with  interest 
on  the  deferred  payments.  It  was  further  stipulated  in  the 
contract  that  the  company  was  required  to  deliver  the  water 
during  the  irrigation  season  of  each  and  every  year,  extend- 
ing from  April  to  October,  and  to  keep  and  maintain  the 
canal  system  and  the  reservoirs  in  good  order  and  condi- 
tion. It  was  also  stipulated  that  the  company  should  not 
be  responsible  for  deficiency  of  water  *^caused  by  the  act  of 
God,  forcible  entry,  or  temporary  damage  by  floods  or  other 
accidents,  but  the  irrigation  company  shall  use  and  employ 
all  due  diligence  at  all  times  in  restoring  and  protecting  the 
flow  of  water  in  its  canals  and  laterals.^'  The  contract  con- 
tains other  provisions  not  necessary  here  to  be  noticed.  In 
September,  1899,  the  plaintiff  and  the  irrigation  company 
entered  into  another  written  contract,  by  the  terms  of  which 
tie  company  agreed  to  convey  to  her  seven  and  one-half  acres 
of  land,  and  certain  water  rights,  for  the  sum  of  $750,  $200 
of  whicJi  was  paid  when  the  contract  was  executed,  the  bal- 
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anoe  to  be  paid  in  four  equal  payments  of  $137.75  each,  to- 
gether with  interest  at  seven  per  cent,  per  annum. 

The  execution  and  terms  of  these  contracts  were  alleged 
in  the  complaint  The  plaintiff  further  alleged  that  the 
sum  of  $247.50  was  paid  by  her  on  the  first  contract,  and 
that  in  the  year  1900  she,  at  the  instance  and  request  of  the 
defendant  irrigation  company,  rendered  and  performed  ser- 
vices for  said  company,  the  value  of  which  was  agreed  be- 
tween them  to  be  $652.25,  and  that  in  1905  she  again  ren- 
dered services  for  said  defendant  in  repairing  and  cleaning 
the  canals  and  ditches,  and  that  such  work  was  reasonably 
worth  $333.75.  She  further  alleged  that  she  had  perfromed 
all  the  conditions  of  the  contract  on  her  part  to  be  perform- 
ed, but  that  the  said  defendant,  between  the  years  1901  and 
1906,  both  inclusive,  "failed,  neglected  and  refused  to  fur- 
nish and  deliver  the  water  therein  agreed  to  be  furnished 
by  it"  to  plaintiff's  damage  in  the  sum  of  $809.75,  and  that 
it  also  failed  and  refused  to  convey  the  lands  to  the  plaintiff, 
notwithstanding  her  demand  for  a  conveyance.  She  also 
alleged  that  she  had  fully  performed  all  the  conditions  of 
the  second  contract  on  her  part  to  be  performed,  and  that  the 
said  defendai^t,  during  the  years  1901  to  1906,  both  inclu- 
sive, had  likewise  failed  and  refused  to  deliver  the  water 
agreed  to  be  delivered  by  that  contract,  to  her  damage  in  the 
sum  of  $499,  and  that  said  defendant  had  also  refused  to 
convey  the  lands  agreed  to  be  conveyed  to  her  by  that  con- 
tract, notwithstanding  her  demand  for  a  conveyance.  She 
prayed  a  judgment  decreeing  a  conveyance  of  the  lands  to 
her,  and  a  money  judgment  in  the  sum  of  $1038.75. 

The  irrigation  company  and  the  other  defendants  an- 
swered, admitting  the  contracts,  and  that  the  plaintiff  had 
"paid  in  labor''  on  the  first  contract  the  sum  of  $597.75,  and 
alleging  that  there  was  due  and  unpaid  by  reason  of  that 
contract,  together  with  interest,  the  sum  of  $1424.34,  no  part 
of  which  had  been  paid.  They  admitted  that  the  sum  of 
$200  was  paid  on  the  second  contract,  and  that  labor  was 
performed  by  plaintiff  to  the  value  of  $57.50  which  should 
also  be  applied  thereon,  but  alleged  there  was  due  on  that 
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contract  the  sum  of  $1140,  no  part  of  which  had  been  paid. 
It  further  alleged  that  it  had  a  lien  on  the  real  estate  agreed 
to  be  conveyed  for  the  payment  of  such  sums,  and  that  all 
its  right,  title,  and  interest  in  and  to  the  contracts  and  to  its 
lien  had  been  sold  and  assigned  to  the  defendant  H.  W. 
Brown.  It  further  alleged  "that  from  about  the  year  1901 
to  about  1906  there  was  a  shortage  of  water  in  the  reservoir 
of  said  system,  caused  by  the  act  of  God,  over  which  defend- 
ants had  no  control,  and  by  the  terms  of  said  (first)  contract 
were  not  held  liable;  that  plaintiff  secretly  took  from  said 
water  system,  during  all  of  said  period,  more  than  the  quan- 
tity of  water  named  in  said  agreement,  and  used  the  same 
upon  the  said  described  lands."  It  denied  plaintiff's  dam- 
ages resulting  from  its  failure  to  furnish  and  deliver  water. 
The  defendants,  the  irrigation  company  and  Brown,  there- 
upon prayed  that  the  plaintiff  take  nothing  by  her  complaint, 
and  that  Brown  be  given  judgment  against  her  for  the  sum 
of  $1424.34,  with  interest,  on  account  of  the  first  contract, 
the  sum  of  $1140,  with  interest,  on  account  of  the  second 
contract,  and  that  the  lands  mentioned  and  described  in  the 
contracts  be  sold,  and  the  proceeds  of  sale  applied  in  pay- 
ment thereof. 

A  jury  was  called  in  the  case.  Whether  advisory  merely, 
or  otherwise,  is  not  clear.  However,  the  only  question  of  fact 
submitted  to  them  was  that  of  damages  to  the  plaintiff  by 
reason  of  the  irrigation  company's  failure  to  furnish  plain- 
tiff "sufficient  water  for  irrigation  in  accordance  with''  the 
alleged  contracts.  In  that  connection  the  court  charged  the 
jury  that,  if  the  plaintiff  did  not  get  sufficient  water  due  to 
an  insufficient  snow  and  rainfall,  "the  defendant  would  not 
be  liable  under  the  contract,  as  that  would  be  what  the  con- 
tract calls  'the  act  of  God.' "  The  jury  rendered  a  verdict 
for  the  plaintiff  on  the  first  cause  of  action,  which  was  based 
on  the  first  contract,  assessing  her  damages  at  $400,  and  on 
the  second  cause  of  action,  based  on  the  second  contract,  at 
$150.  The  court  itself  made  findings,  in  which  it  is  found 
that  in  September,  1897,  the  plaintiff  paid  to  the  irrigation 
company  the  sum  of  $247.50  on  the  first  contract    The  court 
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further  found  "that  after  allowing  all  credits  due  for  work 
and  labor  perfonned,  and  for  damages  to  the  plaintifiF  by  the 
defendant  upon  said  (first)  contract,  and  crediting  the 
amount  of  the  verdict  of  the  jury  rendered  in  said  cause, 
there  was  still  remaining  due  and  unpaid  from  the  plaintiff 
to  the  defendant  Brown  the  sum  of  $403,  together  with  in- 
terest thereon  at  eight  per  cent,  per  annum  from  the 

day  of  January,  1908."  The  court  found  that  the  plaintiff 
paid  upon  the  second  contract  "all  of  the  consideration  there- 
in named,  except  the  sum  of  $207,"  and  "after  allowing 
all  payments  made  thereon  in  cash,  and  made  by  labor  and 
service,  and  after  crediting  the  amount  of  the  verdict  ren- 
dered by  the  jury  for  damages,"  there  still  remains  due 
and  owing  on  that  contract  the  sum  of  $207.  The  court 
found  that  the  total  amount  due  the  defendant  Brown  was 
the  sum  of  $610,  together  with  interest  at  the  rate  of  eight 
per  cent,  per  annum.  The  court  further  found  "that  there 
was  a  shortage  of  water  in  the  reservoir  of  said  system, 
caused  by  the  act  of  Gk)d,  over  which  defendants  had  no  con- 
trol, from  1901  up  to  and  including  1906,  and  that  during 
all  of  said  period  plaintiff  received  her  proportionate  part 
of  the  waters  stored  by  the  defendant  Mt  Nebo  Land  &  Irri- 
gation Company,"  and  that  she  was  entitled  to  one  acre  foot 
of  water  under  the  terms  of  her  contracts,  provided  that 
the  irrigation  company  or  its  successors  were  not  prevented 
from  storing  the  waters  by  the  act  of  God  or  the  result  of 
some  act  over  which  the  defendants  had  no  control.  A 
judgment  was  entered  in  favor  of  the  defendant  Brown  and 
against  the  plaintiff  for  the  sum  of  $610,  together  with 
interest  and  costs.  It  was  further  adjudged  that  the  lands 
described  in  the  contracts  be  sold,  and  the  proceeds  of  sale 
applied  in  payment  of  such  amount  From  such  judgment 
the  plaintiff  has  prosecuted  this  appeal  on  the  judgment  roll. 
The  errors  assigned  are  that  the  court  failed  to  find  upon  all 
the  material  issues  presented  by  the  pleadings^  and  that  cer- 
tain of  the  findings  are  ambiguous,  mere  conclusions,  and 
"unsupported  by  the  pleadings." 
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We  think  that  the  findings  complained  of  are  open  to  one 
or  more  of  the  objections  raised  by  the  assignment  of 
errors.     The  contracts    as    alleged  in  the  complaint  T 

are  admitted  by  the  answer  of  the  defendants.  The 
contract  price  of  the  first  contract  is  $1150.  On  the  face  of 
it,  and  by  the  stipulations  in  the  contract,  a  payment  of 
$247.50  thereon  at  the  time  of  its  execution  is  acknowledged. 
The  plaintiff  alleged  that,  in  addition  thereto,  she  rendered 
services  and  performed  labor  to  the  value  of  $986,  which 
should  also  be  applied  on  the  contract.  The  payment  as  ac- 
knowledged in  the  contract,  and  which  was  also  specifically 
alleged  by  the  plaintiff,  is  not  denied.  The  defendants  de- 
nied that  the  services  rendered  and  labor  performed,  to  be 
applied  on  that  contract,  was  of  the  value  of  $986.  They 
admitted  "that  the  plaintiff  paid  in  labor  upon  said  (first) 
contract"  the  sum  of  $597.75.  A  finding  was  therefore  re- 
quired whether  the  value  of  the  labor  was  $597.75  as  admit- 
ted in  the  answer,  or  $986  as  alleged  in  the  complaint,  or 
what  the  value  of  the  labor  was.  The  court  failed  to  make 
such  a  finding.  That  issue  was  not  submitted  to  the  Jury, 
nor  did  they  make  any  finding  thereon.  The  only  issue 
submitted  to  them  was  on  the  question  of  damages  resulting 
from  the  irrigation  company^s  failure  to  deliver  water  in 
accordance  with  the  contracts.  The  court,  after  finding  that 
the  sum  of  $247.50  was  paid  on  the  first  contract,  merely 
by  way  of  conclusion  stated  that,  after  allowing  "all  credits 
due  for  work  and  labor  performed,"  and  the  damages  as- 
sessed by  the  jury,  there  was  still  due  on  that  contract  the 
sum  of  $403.  We  have  no  means,  except  by  deductions,  of 
ascertaining  what  the  court  allowed  "for  work  and  labor 
performed."  The  court  did  allow  a  payment  of  $247.50. 
That  was  expressly  found.  The  court  also  allowed  the  sum 
of  $400  damages  assessed  by  the  jury.  It  found  still  due 
$403  and  interest  These  three  amounts  make  $1050.50. 
Deducting  that  from  the  contract  price  of  $1150  leaves  $99. 
60,  which  must  have  been  allowed  for  work  and  labor.  But 
the  defendants  admitted  that  the  "plaintiff  paid  in  labor 
upon  said    (first)  contract"  the  sum  of  $597.75.     Taking 
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the  defendants'  admission  as  to  the  value  of  the  labor,  $597.- 
75,  the  payment  of  $247.50  by  the  plaintiff  as  found  by  the 
conrt,  the  $400  damages  assessed  by  the  jury  allowed  by 
the  court,  making  a  total  of  $1245.25,  and  the  contract  price, 
admitted  to  be  $1150,  we  cannot  understand  how  or  why 
there  should  yet  be  due  on  that  contract  the  sum  of  $403. 

The  findings  in  respect  of  the  second  contract  are  also 
open  to  similar  objections.  The  court  found  that  the  plain- 
tiff "paid  upon  said  (second)  contract  all  of  the  considera- 
tion therein  named  except  the  sum  of  $207."  Then  Vie 
court  made  the  conclusion  that,  after  crediting  all  cash  pay- 
ments, labor  performed,  and  services  rendered,  which  were 
alleged  in  the  complaint  to  be  $79  and  admitted  in  the  an- 
swer to  be  $57.50,  and  the  damages  assessed  by  the  jury, 
which  were  $150,  there  was  still  due  $207  on  that  contract; 
that  is,  the  plaintiff  having  "paid  all  the  consideration"  on 
that  contract  except  $207,  and  then  after  allowing  the  $150 
damages  assessed  by  the  jury,  there  was  still  due  $207. 

The  finding  which  the  court  made  that  the  short- 
age of  water  was  caused  by  the  act  of  God  was,  of  2 
course  a  mere  conclusion.  In  the  next  place  the  court, 
when  it  submitted  to  the  jury  the  question  of  damages  re- 
sulting from  the  irrigation  company's  failure  to  furnish 
water,  instructed  the  jury  that  no  liability  existed  if  the  in- 
sufficiency of  the  supply  was  due  to  the  "act  of  Gk)d."  By 
the  verdict  which  the  jury  rendered  assessing  the  damages 
they  necessarily  found  that  the  insufficient  supply  was  not 
due  to  such  cause.  As  before  observed,  we  are  not  informed 
whether  the  jury  was  merely  advisory  or  otherwise.  How- 
ever, the  court  seems  to  have  accepted  their  verdict  as  to  the 
amount  of  damages  which  the  plaintiff  sustained  by  reason 
of  the  irrigation  company's  failure  to  furnish  the  supply 
of  water  agreed  by  it  to  be  furnished.  Since  the  court  ac- 
cepted the  damages  as  found  by  the  jury,  we  cannot  see  what 
bearing  the  finding  or  conclusion  had  which  the  court  made 
that  there  was  a  shortage  of  water  due  to  the  act  of  God,  but 
that  the  plaintiff  received  her  proportionate  part  of  the  wa- 
ters stored  by  the  irrigation  company.    But  no  matter  what 
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theory  prompted  the  finding,  it  is  a  mere  conclusian,  and 
cannot  aid  the  judgment 

We  are  of  the  opinion  that  the  judgment  of  the  court  be- 
low ought  to  be  vacated,  and  the  case  remanded  for  a  new 
trial,  with  costs  to  appellant.    It  is  so  ordered. 


FRICK  and  McCARTY,  JJ.,  concur. 


MOYER  V.  LANGTOK 


No.  2041.    Decided  January  8,  1910  (106  Pac  608). 

1.  Bouin>ABiS8 — ^EsTABLiSHicENi^— Pkiob  Subyets.  In  a  suit  to  de- 
termine the  boundary  line  of  property  described  as  a  part  of 
'Tlat  'A,'  Salt  Lake  City  SHrvey,"  tbere  was  eyldence  that  of- 
ficial enrreyB  bad  been  made  of  tbe  premises  in  1856  and  in 
1872.  One  F.  testified  that  as  city  engineer  he  surveyed  them 
In  the  early  eighties  and  that  fences  and  stone  waU  then  mark- 
ing the  boundaries  of  the  premises  agreed  with  the  old  survey, 
that  the  first  survey  was  made  in  1847,  and  that  In  1876  there 
were  maps  and  field  notes  of  a  "Salt  Lake  City  survey"  In  the 
dty  engineer's  ofllce.  It  Is  also  shown  that  a  survey  was  made 
in  1890,  at  which  time  no  stones  or  monuments  of  the  original 
surveys  were  found,  nor  were  the  field  notes  of  any  prior  official 
survey  then  In  existence,  but  the  fences  and  stone  wall  which 
had  been  accepted  by  the  owners  for  many  years  as  marking  the 
boundaries  were  then  In  existence.  The  survey  of  1890  located 
the  boundaries  of  the  land  differently  from  those  indicated  by  the 
fences  and  stone  wall.  Held,  that  the  boundaries  of  the  land 
established  by  the  prior  surveys  and  by  the  fences  and  wall 
controUed  over  the  location  made  In  the  resurvey  of  1890,  and 
that  deeds  made  In  1896  and  1905  conveying  parts  of  the  prem- 
ises, which  described  the  land  as  part  of  "Plat  'A,'  Salt  Lake 
City  Survey,"  were  to  be  Interpreted  In  accordance  therewlth.t 

1  BouNDABiES — Establishment — Pbescbiption.  Practical  location 
of  boundaries  acquiesced  In  for  a  long  period  of  years  will  not 
be  disturbed.     (Page  17.) 


t  Holmes  v.   Judge,  31  Utah,  269,  87  Pac.  1009. 
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Appeal  from  District  Court,  Third  District;  Hon,  M.  L. 
Ritchie,  Judge. 

Action  by  G.  W.  Moyer  against  James  Langton. 

Judgment  for  plaintiff.     Defendant  appeals. 

Affibmed. 

Edwards,  Smith  &  Price  for  appellant 

Dey  Kjf  Hoppaugh  and  O.  W.  Moyer  for  respondent 

appellant's  points. 

Appellant  contends  that  the  deeds  from  Mrs.  Stoutt  to 
George  W.  Moyer  and  James  Langton,  describing  the  prem- 
ises as  commencing  .  .  .  plat  "A,"  Salt  Lake  City  sur- 
vey, had  reference  solely  to  the  survey  of  1890,  and  that 
each  of  said  grantees  bought  with  a  view  to  the  lines  estab- 
lished by  the  later  and  only  survey  of  record  at  the  time  the 
deeds  were  made,  and  that  such  survey,  whether  right  or 
wrong,  governs.     (Holmes  v.  Judge,  31  Utah  281.) 

Where  a  description  refers  to  a  map,  plat  or  survey  it  is 
made  apart  of  the  deed  as  much  as  attached  thereto.  (Chap- 
man V.  PoUacJc,  11  Pae.  764;  Smita  v.  Young,  43  K  E. 
486,  489 ;  Black  v.  Sprague,  54  Cal.  266 ;  Nixolin  v.  Schner- 
derline,  33  N.  W.  33 ;  Cyc.,  vol.  13,  page  633,  note  7.) 

Where  a  description  commences  at  an  established  point 
such  point  controls.  (Hale  v.  Swift,  63  S.  W.  288 ;  O'Her- 
rin  V.  Brooks,  6  S.  Rep.  844.) 

In  Meyer's  deed  there  is  no  ambiguity,  and  when  the  start- 
ing point,  the  northeast  comer,  lot  six,  Salt  Lake  City  sur- 
vey, is  found,  all  is  clear  and  no  evidence  is  proper  except 
to  fix  the  starting  point  which  is  fixed  by  the  survey.  (Mul- 
doon  V.  Deline,  31  K  E.  1091 ;  Bradley  v.  Crane,  64  K  W. 
740;  Elliott  on  Evidence,  vol.  1,  sec  602  and  note;  Powers 
V.  Jackman,  50  Cal.  429.) 

When  the  dispute  is  as  to  which  of  two  points  is  the  estab- 
lished comer,  and  one  point  is  where  such  comers  are  usually 


Digitized  by 


Google 


MoYEB  V.  Lanotow.  H 


established  and  such  as  to  give  each  one  the  quantity  of  land 
purchased  and  the  other  is  remote  and  gives  to  some  more  and 
others  less  than  the  quantity  of  land  purchased,  it  surely  will 
require  very  email  evidence  to  convince  the  mind  that  the 
former  is  the  true  line,  than  that  the  latter  is.  {Yoeam  v. 
HasJcin,  46  K  Y.  1065.) 

"A  practical  location  by  coterminous  ovmers  determine 
the  boundaries  and  fixes  tiie  rights.'^  (4  Enc.  of  Law,  p. 
859,  [2d  Ed.].) 

''When  the  line  has  been  clearly  established  by  prac- 
tical location  marked  upon  the  ground  and  acquiesces  there- 
in for  seven  years,  it  is  sufficient  to  establish  the  line."  (4 
Enc.  of  Law,  [2d  Ed.],  p.  863.) 

"The  continuance  of  a  fence  for  more  than  the  statutory 
period  (in  this  case  for  fifty  years)  is  conclusive  presump- 
tion that  it  is  the  true  line."     (5  Cyc,  941  and  942.) 

'Tong  acquiesence  in  a  line  run  by  an  official  surveyor 
will  conclude  the  parties."     (5  Cyc,  950.) 

"Lines  actually  run  and  marked  on  the  ground  are  the 
best  evidence  of  the  true  location  of  a  survey,  and  these  may 
be  proven  by  any  evidence,  direct  or  circumstantial,  compe- 
tent to  prove  any  other  disputed  fact."    (5  Cyc,  962.) 

"The  rule  for  determining  lost  comers  of  a  survey,  when 
some  remain,  is  to  run  the  lost  lines  according  to  the  courses 
and  distances  in  the  survey,  unless  the  lines  so  run  do  not 
close  the  survey  with  the  comers  remaining,  in  which  case 
the  courses  in  the  survey  must  be  followed  and  the  distances 
disregarded,  and  if  the  survey  cannot  then  be  made  to  close, 
the  courses  themselves  must  be  deviated  from.  And  where 
vestiges  of  an  ancient  boundary  are  to  be  seen  new  posts 
should  be  fixed,  but  they  must  be  placed  where  the  former 
limit  or  fence  stood."  (5  Cyc,  872,  together  with  notes  and 
authorities  there  cited.) 

respondent's  points. 

Where  a  deed  of  a  lot  in  a  recorded  plat  describes  prop- 
erty by  metes  and  bounds  b^inning  with  the  words  "the 
comer  o£/'  thus  making  the  comer  of  a  lot  or  block  the  ini- 
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tial  point  of  description,  the  comer  referred  to  is  the  inter- 
section of  the  property  lines  and  not  the  intersection  of  the 
line  in  the  center  of  the  street.  (Wegge  v.  Madler,  129 
Wis.  412;  116  Am.  State  Reps.,  953;  Harley  v.  VanHou- 
ten,  22  K  J.  Law  61;  Smith  v.  State,  23  N.  J.  Law  130.) 
A  city  council  has  no  right  to  change  the  boundaries  of  a 
street  by  a  resurvey.  (City  of  Racine  v.  Emerson,  [Wis.], 
39  Am.  St.  Rep.  819;  Bacine  v.  J.  I.  Case  Plcnu  Co.,  56' 
Wis.  539 ;  State  v.  Schwin,  65  Wis.  207 ;  Miner  v.  Brader, 
65  Wis.  637 ;  Koenig  v.  Jung,  73  Wis.  178 ;  O'Bena  v.  City 
of  Santa  Barbara,  91  Cal.  621;  Diehl  v.  Zanger,  39  Mich. 
601  \Washington  Bock  Co.  v.  Young,  29  Utah  110  Am.  St 
Rep.  666;  Pereles  v.  Cross,  129  Wis.  122, 110  Am.  St  Rep. 
901 ;  Cragin  v.  Powell,  128  U.  S.  691,  5  Cyc,  p.  962,  note 
E;  Holmes  v.  Jvdge,  31  Utah  269.) 

STRAUP,  C.  J. 

Li  1896  and  prior  thereto  Adeline  Stoutt  owned  a  parcel 
of  ground,  10  x  6  2-3  rods,  in  lot  6,  block  33,  plat  "A,"  Salt 
Lake  City  Survey.  The  10  rods  faced  east  on  Main  Street, 
and  the  6  2-3  faced  north  on  Fifth  South  Street  The  north- 
east comer  of  the  parcel  is  the  northeast  comer  of  the  block. 
Li  1896  she  sold  to  the  plaintiff,  George  W.  Moyer,  the  south 
8x6  2-3  rods  of  the  parcel.  In  1905  she  sold  to  the  defend- 
ant, James  Langton,  3x6  2-3  rods  adjoining  on  the  north 
the  ground  sold  to  Moyer.  Later  she  sold  4x6  2-3  rods  to 
Fleishman  lying  inmiediately  north  of  the  ground  sold  to 
Langton.  This  suit  involves  the  boundary  line  between  Moy- 
er's  and  Langton's  ground.  The  strip  of  ground  involved 
is  about  four  or  five  feet  in  vddth. 

The  case  was  tried  to  the  court,  who  found  the  facts  as 
follows : 

"(1)  That  on  and  prior  to  the  11th  day  of  December,  1896,  one 
Adeline  Stoutt  was  the  owner  of  the  following  described  part  or 
parcel  of  lot  6,  block  33,  plat  'A,'  Salt  Lake  City  survey,  in  the 
county  of  Salt  Lake  and  State  of  Utah,  to  wit:  Commencing  at  the 
northeast  corner  of  said  lot  6,  and  running  thence  south  10  rods, 
thence  west  6  2-3  rods,  thence  north  10  rods,  thence  east  6  2-3  rods, 
to  the  place  of  beginning. 
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"(2)  That  thereafter,  on  said  last  mentioned  date,  said  Ade- 
line Stoutt  sold  and  conveyed  to  said  George  W.  Moyer  part  of  lot 
6,  in  block  33,  plat  'A,'  Salt  Lake  City  survey,  described  as  follows: 
Commencing  at  a  point  7  rods  south  of  the  northeast  comer  of  said 
lot  6,  thence  west  6  2-3  rods,  thence  south  3  rods,  thence  east  6  2-3 
rods,  thence  north  8  rods,  to  the  beginning. 

"(3)  That  thereafter,  and  on  or  about  the  22d  day  of  May, 
1905,  said  Adeline  Stoutt  sold  and  conveyed  to  the  defendant,  James 
Langton,  part  of  said  lot  6,  in  block  33,  plat  'A,'  Salt  Lake  City  sur- 
vey: Commencing  at  a  point  four  rods  south  of  the  northeast  cor- 
ner of  said  lot  6,  thence  west  6  2-3  rods,  thence  south  3  rods,  thence 
east  6  2-3  rods,  thence  north  3  rods,  to  the  place  of  beginning. 

"(4)  That  there  are  in  existence  no  official  monuknents  of  the 
original  Salt  Lake  City  survey,  by  which  or  from  which  the  north- 
east comer  of  said  lot  6,  block  33,  plat  'A,'  Salt  Lake  City  survey, 
can  be  fixed  and  determined. 

"(5)  That  from  the  earliest  period  under  the  Salt  Lake  City 
survey  as  originally  made  until  after  the  purchase  of  said  property 
by  said  plaintiff  said  lot  6  was  marked,  bounded,  and  determined  by 
a  fence  on  the  north  side  thereof,  bordering  on  Fifth  South  street; 
also  by  a  fence  on  the  east  end  thereof  bordering  on  Main  street; 
also  by  a  fence  from  Main  street  extending  westerly  on  the  line 
between  lots  6  and  7,  the  same  being  the  south  side  line  of  lot  6, 
for  a  distance  of  6  2-3  rods  or  mora 

"(6)  That  on  or  about  the  year  1883  the  then  owner  of  the 
property  described  in  finding  No.  1  herein,  with  the  consent  of  the 
owner  of  the  adjacent  property  bordering  on  the  south,  replaced  said 
fence  along  the  line  between  said  lots  6  and  7  by  a  stone  wall  about 
ly2  feet  in  width  and  varying  from  0.5  to  4.0  feet  in  height,  and 
extending  from  said  Main  street  westerly  along  said  line  of  lots  6 
and  7  for  a  distance  of  107.6  feet  to  a  stone  wall  running  north  and 
south. 

"(7)  That  said  stone  wall  along  the  line  between  said  lots 
6  and  7  has  stood  ever  since  the  same  was  erected,  and  still  con- 
tinues to  stand,  and  has  been  and  was  recognized  and  acquiesced 
in  by  the  said  Adeline  Stoutt  and  her  predecessors  in  interest  as 
the  south  boundary  line  of  her  property^  consisting  of  a  part  of  lot 
6,  as  hereinbefore  described. 

"(8)  That  said  fence  along  said  Main  street  and  the  east  boun- 
dary line  of  said  lot  6,  and  also  said  fence  along  the  north  boundary 
of  said  lot  6  and  Fifth  South  street,  has  been  recognized  and  ac- 
quiesced in  ever  since  the  same  was  constructed,  as  defining  the 
proper  east  boundary  line  and  proper  north  boundary  line  of  said 
lot  6,  and  as  long  as  said  fences  remained  standing. 

"(9)  That  after  the  purchase  of  said  property  described  ia 
finding  No.  1  by  said  Adeline  Stoutt,  to  wit,  in  the  year  1896,  she 
caused  said  fence  on  the  north  boundary  line  and  said  fence  on  the 
east  boundary  line  to  be  removed,  and  said  lot  filled  and  graded;  and 
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no  fence  has  ever  been  erected  to  take  the  place  of  said  fences  so 
removed. 

"(10)  That  on  or  about  the  1st  day  of  April,  1890,  the  city 
council  of  Salt  Lake  City  passed  an  ordinance  whereby  it  was  made 
the  duty  of  the  city  engineer  to  make  as  soon  as  the  time  and  means 
at  his  command  would  allow  'a  complete  resurvey  of  the  entire  city, 
including  all  streets,  sidewalks,  alleys,  avenues,  public  squares,  parks, 
and  all  public  or  private  lands,  which  shall  constitute  and  be  the 
official  survey  of  the  city,'  and  providing,  further,  that  all  lines 
thereby  established  shall  be  perpetuated  by  substantial  and  per- 
manent stone  monuments,  or  otherwise,  as  the  city  engineer  might 
determine.  That  thereafter  such  resurvey  was  made  and  approved. 
That  in  making  said  resurvey  none  of  the  original  marks  or  monu- 
ments were  found  in  any  way  defining  the  location  of  said  block 
83,  including  said  lot  6,  or  any  of  the  corners  thereof,  according 
to  the  original  official  Salt  Lake  City  Survey. 

"(11)  That  at  the  time  when  said  'resurvey*  was  made  the  old 
fence  on  the  north  side  of  said  lot  6  bounding  on  Fifth  South  street, 
and  the  old  fence  on  the  eajst  end  of  said  lot  bordering  on  Main  street, 
and  the  stone  wall  along  the  south  side  of  said  lot  6  to  the  distance 
west  as  hereinbefore  found,  were  then  standing,  surveyed,  located, 
and  platted  by  the  city  engineer^ 

"(12)  That  in  making  said  resurvey  under  said  ordinance 
said  city  engineer  established  the  northeast  comer  of  said  block 
33,  the  same  being  the  northeast  corner  of  said  lot  6,  at  a  point  5.4 
feet  south  and  2.8  feet  west  of  the  original  comer  and  intersection 
according  to  said  fence  lines,  and  thereby  in  and  by  said  resurvey 
made  the  south  line  of  said  lot  6  at  Main  street  4.1  feet  south  of 
the  south  line  of  said  stone  wall  and  6.1  feet  south  of  said  stone 
wall  at  the  westerly  end  of  the  same. 

"(13)  That  hereto  attached  Is  Exhibit  6  for  the  purpose  of 
representing  said  fence  lines  and  said  stone  wall  in  reference  to 
the  lines  of  the  resurvey  in  connection  with  the  property  described 
in  the  first  finding  of  fact  herein. 

"(14)  The  court  further  finds  that  by  following  the  line  as 
marked  by  the  old  fences  there  is  sufficient  land  along  the  frontage 
of  said  block  33  on  Main  street  to  give  to  each  of  the  respective 
owners  his  proper  portion  without  any  Interference. 

"(15)  The  court  further  finds  that  the  deeds  to  the  plaintifl 
and  defendant,  respectively,  and  also  the  deed  to  their  said  grantor 
as  well  as  all  prior  deeds  conveying  said  property,  were  made  with- 
out any  reference  to  and  were  not  intended  to  describe  the  property 
according  to  the  resurvey  aforesaid. 

"(16)  That  it  was  mutually  intended  and  understood  by  the 
deed  of  conveyance  received  by  plaintifl  as  aforesaid  that  the  plain- 
tiff was  to  and  did  become  the  owner  of  the  south  3  rods  off  of  the 
east  6  2-3  rods  of  said  lot  6,  as  bounded  on  the  south  by  the  south 
line  of  said  stone  wall. 
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"(17)  That  by  the  deed  to  the  said  defendant  it  was  intended 
that  the  said  defendant  should  become  the  owner,  and  thereby  be- 
came the  owner,  of  the  premises  immediately  adjoining  the  premises 
of  said  plaintiff  on  the  north  as  described  in  the  proceeding  find- 
ings of  fact 

"(18)  That,  according  to  the  aforesaid  resurvey  of  Salt  Lake 
City,  the  dividing  line  at  Main  street  between  the  respective  por- 
tions or  parts  of  said  lot  6  owned  by  the  plaintiff  and  defendant 
herein,  respectively,  is  a  point  111.4  feet  south  of  the  northeast 
comer    of  said  lot  6,  block  33,  as  established  by  said  resurvey. 

"(19)  That  under  the  original  Salt  Lake  City  survey  the  north- 
east comer  and  the  north,  east,  and  south  boundaries  of  said  lot  6 
are  as  marked  and  defined  by  the  fences  and  wall  heretofore  erected 
and  hereinbefore  described." 

Upon  these^  findings,  the  court  entered  a  judgment  fixing 
the  north  boundary  line  of  plaintiffs  land  three  rods  north 
of  the  south  line  of  the  stone  wall  referred  to  in  the  find- 
ings.   The  defendant  appeals. 

In  the  respective  deeds  from  Adeline  Stoutt  to  Moyer  and 
Langton,  the  ground  conveyed  is  described  as  commencing 
at  certain  points  south  of  "the  northeast  oomer  of  lot  6, 
block  33,  plat  'A,'  Salt  Lake  City  Survey."  The  evidence 
and  findings  show  that  the  northeast  comer  of  that  lot,  as 
shown  by  the  survey  of  1890,  is  at  a  point  about  four  or  five 
feet  south  of  the  point  as  shown  by  the  fence  lines  referred 
to  in  the  findings.  Starting  at  the  point  as  shown  by  that 
survey,  the  south  line  of  lot  6  would  be  about  four  or  five  feet 
south  of  the  stone  wall  referred  to  in  finding  No.  6,  which, 
since  the  year  1883,  marked  the  south  boundary  line  of  lot 
6,  and  which  was  recognized  and  acquiesced  in  as  such. 
The  findings  which  the  court  made  with  respect  to  the  fences 
and  stone  wall  are  not  questioned.  The  principal  conten- 
tion made  by  the  appellant  is  this:  That  the  description 
in  plaintiff's  deed,  commencing  seven  rods  south  of  the  north- 
east comer  of  lot  6,  etc.,  "Salt  Lake  City  Survey,"  refers  to 
the  comer  of  the  lot  as  shown  by  the  survey  of  1890,  and 
that  the  north  boundary  line  of  plaintiffs  ground  is  there- 
fore seven  rods  south  of  that  point.  Li  other  words,  it  is  ar- 
gued that  the  words  "Salt  Lake  City  Survey"  contained  in  the 
deed  *%id  reference  solely  to  the  survey  of  1890,"  and  that 
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it  must  be  conclusively  presumed,  when  the  plaintiff  pur- 
chased the  land  in  1896  and  accepted  the  deed  containing 
such  a  description,  he  took  it  "with  reference  to  the  1890 
survey,  which  cannot  be  varied  by  parol  evidenca"  Such 
argument  is  based  upon  the  assumption  that  there  is  no  evi- 
dence to  show  that  there  was  an  official  survey — a  Salt  Lake 
City  Survey — of  block  33,  until  the  survey  of  1890  was  mada 
In  this  we  think  counsel  are  in  error.  In  each  deed  of 
conveyance,  from  the  mayor^s  deed  in  1872  to  the  time  of 
the  last  deed,  the  premises  have  been  described  as  'lot  6, 
block  83,  plat  'A,'  Salt  Lake  City  Survey/^  There  is  evidence 
to  show  that,  ^en  the  city  was  entered  under  the  townsite 
Bcsty  it  was  platted  and  laid  off  into  "streets,  squares,  lots 
and  blod33  showing  the  size  of  the  same,"  and  that  official 
surveys  were  made  in  1856  and  1872.  It  was  also  shown 
that  there  was  a  "plat  'A'  of  Salt  Lake  City  Survey^'  which 
was  made  by  Jesse  W.  Fox,  Jr.,  city  surveyor,  and  which 
was  accepted  and  approved  by  the  city  council  of  Salt  Lake 
City  in  February,  1889,  as  the  official  plat  of  Salt  Lake 
City  and  was  filed  in  the  office  of  the  county  recorder.  Jesse 
W.  Fox,  Jr.,  testified  that  in  the  early  80's,  and  at  a  time 
when  he  was  the  city  engineer  of  Salt  Lake  City,  he  made 
surveys  of  different  portions  of  block  33,  and  that  the  fence 
lines,  esp"  nally  the  stone  wall,  agreed  with  the  old  survey; 
that  the  first  survey  of  plat  "A"  was  made  in  1847,  and 
that,  when  he  assumed  the  duties  of  his  office  in  1876,  there- 
were  maps  and  field  notes  of  "a  Salt  Lake  City  Survey*^  in 
the  city  engineer's  office.  The  evidence  shows  that  the  sur- 
vey which  was  made  in  1890  was  not  an  original  survey, 
but,  as  found  by  the  court,  only  a  resurvey.  A  witness  who 
was  an  assistant  city  engineer,  and  who  assisted  in  making 
that  survey,  testified  that  the  resurvey  of  1890  was  made 
because  "there  was  no  records  l^y  whidi  we  could  make  sur- 
veys for  private  parties  in  the  city  and  that  the  resurvey 
was  made  under  the  instruction  of  the  city  council,  and  that 
the  plat  which  was  then  made  did  not  differ  in  the  locatio>n 
of  the  streets,  lots,  and  blocks  from  the  plats  on  file  of  the 
prior  surveys."     He  further  testified  that  in  making  such 
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resurvey  a  great  many  stones  and  monnmenta — ^most  all  of 
them— of  the  old  survey  were  found  and  were  followed.  It 
waSy  however^  shown  that  no  stones  nor  monuments  of  the 
original  survey,  nor  of  any  prior  survey,  were  found  on  the 
ground  marking  the  northeast  comer  of  block  33.  Nor 
were  the  field  notes  of  the  original  nor  of  any  prior  official 
survey  of  bloci  33  in  existence.  But^  when  the  resur- 
vey  was  made,   the  fences,   the   one  on   the  north   of  lot 

6,  the  one  on  the  east  of  that  lot,  and  the  stone  wall  on 
the  south  marking  the  boundary   line  between  lots   6   and 

7,  were  then  on  the  premises.  These  fences  are  indi- 
cated and  shown  on  the  official  plat  of  the  resurvey.  Coun- 
sel for  appellant  in  their  brief  concede  that  "there  is  no 
dispute  in  the  evidence  that  lot  6  was  bounded  by  a  fence 
on  the  north  side  thereof,  bordering  on  Fifth  South  Street ; 
also  by  a  fence  on  the  east  end  thereof  bordering  on  Main 
Street;  also  by  a  fence  (the  stone  wall)  on  Main  Street  ex- 
tending westerly  on  the  supposed  line  between  lots  6  and 
7  for  a  distance  of  6  2-3  rods,  and  that  these  fences  had  been 
erected  and  maintained  so,  except  where  they  were  replaced 
by  other  fences,  for  a  number  of  years  previous  to  the  com-^ 
mencement  of  this  action. '^  It  is,  however,  claimed  by  them 
that>  since  there  wtis  no  official  survey  of  block  33  until  in 
1890,  the  fences,  which  were  constructed  long  pricg;  thereto, 
were  not  erected  nor  maintained  along  the  line  of,  nor  in 
accordance  with,  any  official  survey,  and  were  therefore  not 
evidentiary  of  the  boundary  lines  nor  of  the  established 
comers  of  the  lot,  which,  they  assert,  were  not  established 
until  in  1890.     Upon  the  record  we    cannot    agree 

with  the  contention  that  there  was  no  Salt  Lake  City  1 

survey  until  the  survey  of  1890,  nor  that  the  boun- 
dary lines  and  comers  of  lot  6  and  of  block  33  were  not 
established  until  in  1890,  nor  tJbat  the  survey  of  1890  was 
an  original  survey  establishing  such  boundaries  and  comers. 
The  evidence  is  ample  to  support  the  finding  of  the  court 
that  there  was  "a  Salt  Lake  City  Survey^'  prior  to  the  survey 
of  1890,  and  that  the  boundaries  and  comers  of  the  lot  and 
Uock  in  question  were  fixed  and  established  long  prior 
37Utab— 2 
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thereto.  True,  the  field  notes  and  monuments  of  the  old 
survey  showing  the  boundaries  and  comers  of  the  lot  and 
block  are  not  now  in  existence,  and  were  not  in  existence 
when  the  resurvey  of  1890  was  made.  But,  when  the  orig- 
inal landmarks  "are  no  longer  discoverable,  the  question  is," 
said  Judge  Cooley  in  a  concurring  opinion,  in  the  case  of 
Diehl  V,  Zanger,  39  Mich.  601,  "where  they  were  located; 
and  upon  that  question  the  best  possible  evidence  is  usually 
to  be  found  in  the  practical  location  of  the  lines,  made  at 
a  time  when  the  original  monuments  were  presumably  in 
existence  and  probably  well  known.  As  between  old  boun- 
dary fences,  and  any  survey  made  after  the  monuments 
have  disappeared,  the  fences  are  by  far  the  better  evidence 
of  what  the  lines  of  a  lot  actually  are."  And  so  are  the 
authorities  generally.  We  think  it  would  be  a  strained  and 
unwarranted  construction  to  hold  that  under  all  the  circum- 
stances the  words  "Salt  Lake  City  Survey"  in  plaintiffs 
deed  referred  alone  to  the  lines  of  the  resurvey  of  1890,  and 
that  the  comer  of  the  lot  is  as  shown  by  that  survey,  regard- 
less of  the  fences  and  other  evidence  tending  to  show  that  it 
is  at  a  different  place.  The  evidence  conlusively  shows  that 
th  survey  of  1890  was  not  an  original  survey,  but  a  resurvey 
for  the  purpose  of  determining  the  lines  of  the  old  survey 
and  plat,  and  that  the  survey  which  was  made  in  1890  of 
the  lot  and  block  in  question  was  not  made  for  the  purpose 
of  establishing  comers  and  boundaries  which  had  not  been 
theretofore  fixed  and  established,  but  was  made  only  for  the 
purpose  of  determining  the  location  of  them  as  theretofore 
fixed  and  established. 

In  the  case  of  the  City  of  Racvne  v.  Emerson,  85  Wis.  80, 
55  N".  W.  177,  39  Am.  St.  Rep.  819,  the  court  said: 

"A  resurvey  that  changes  lines  and  distances  and  purports  to 
correct  inaccuracies  or  mistakes  in  the  old  plat  is  not  competent 
evidence  in  the  case.  ...  A  resurvey  must  agree  with  the  old 
survey  and  plat  to  he  of  any  use  in  determining"  where  the  true  line 
is  as  fixed  hy  the  original  plat  ''Resurveys  for  the  lawful  purpose 
of  determining  the  lines  of  an  old  survey  and  plat  are  generally 
very  unreliahle  as  evidence  of  the  true  lines.  The  fact,  generally 
known  and  quite  apparent  in  the  records  of  courts,  is  that  two 
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consecutive  suryeya  by  different  surveyors  seldom,  if  ever,  agree; 
and,  the  greater  number  of  surveys,  the  greater  number*  of  differ- 
ences and  disagreements  will  occur.  .  .  .  Monuments  set  by  the 
original  survey  in  the  ground,  and  named  or  referred  to  in  the  plat, 
are  the  highest  and  best  evidence.  If  there  are  none  such,  then 
stakes  set  by  the  surveyor  to  indicate  comers  of  lots  or  blocks 
or  the  lines  of  streets  at  the  time  or  soon  thereafter  are  the  next 
best  evidence.  The  building  of  a  fence  or  building  according  to 
such  stakes,  while  they  were  present,  become  monuments  after  such 
stakes  have  been  removed  or  disappeared,  and  the  next  best  evi- 
dence of  the  true  line." 

To  the  same  eflFect  is  also  the  case  of  O'Rena  v.  City  of 
Santa  Barbara,  91  Cal.  621,  28  Pae.  268. 

We  think  the  fences  erected,  maintained,  and  acquiesced 
in,  as  found  by  the  court,  became  "monuments"  indicating 
the  boundaries  of  the  lot,  and  were  sufficient  to  justify  the 
finding  that  the  northeast  comer  of  the  lot  is  as  shown  by 
the  fences.  Furthermore,  and  as  said  by  Mr.  Freeman  in 
his  notes  to  the  case  of  Washington  Rock  Co,  v.  Yovng,  29 
Utah,  108, 110  Am.  St  Eep.  682,  when  questions  arise 
as  to  the  true  location  of  a  boundary  line,  the  practi-  2 

cal  location  thereof  by  the  persons  interested  becomes 
of  the  highest  importance.  It  is  a  well-settled  rule  of  law, 
resting  upon  public  policy,  that  a  practical  location  of  bounda- 
ries which  has  been  acquiesced  in  ^tff  a  long  period  of  years 
will  not  be  disturbedr  This  doctrine  has  been  adopted  as  a 
ruie^f  repose  with  a  view  of  quieting  titles  and  preventing 
litigation.  In  the  case  of  Holmes  v.  Judge,  31  Utah  269,  87 
Pac.  1009,  it  was  held  by  this  court  that  "in  all  cases  where 
the  boundary  is  open,  and  visibly  marked  by  monuments, 
fences,  or  buildings,  and  is  knowingly  acquiesced  in  for  a 
long  term  of  years,  the  law^jyill  imply  nn  agrrppmnati  fixing^ 
the  boundary  as  located,  and  will  not  permit  the  parties  nor 
their  grantees  to  depart  from  such  line.'*  Here  Adeline 
Stoutt,  the  common  grantor  of  both  plaintiff  and  defendant, 
and  her  grantors,  for  many  years  recognized  and  treated 
the  stone  wall  as  the  south  boundary  line  of  lot  6  the  fence 
on  the  north  as  to  the  north  boundary  line  of  the  lot,  and 
the  fence  on  the  east  as  the  east  boundary  line  of  the  lot 
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She  and  her  grantors  for  many  years  occupied  the  lot  so 
inclosed  by  the  fences  and  the  wall,  and  claimed  the  ground 
up  to  such  boundary  lines.     The  boundaries  as  so  marked 
were  open  and  visible.     It  is  conceded  that  the  stone  wall 
became  a  practical  location  of  the  south  boundary  line  of 
the  lot,  and  that  it  was  recognized  and  acquiesced  in  as  such 
by  Adeline  Stoutt  and  her  grantors  for  many  years,  beyond 
which  neither  she  nor  her  grantees  can  claim  notwithstand- 
ing, according  to  the  survey  of  1890,  the  south  line  of  the 
lot  is  four  or  five  feet  south  of  the  wall.    But  the  fence  on 
the  north  was  also  recognized  and  acquiesced  in  as  the  north 
boundary  line  of  the  lot     The  pertinent  question  in  the 
case  is  not  where  is  the  northeast  comer  of  the  lot  as  shown 
by  the  resurvey  of  1890,  but  where  is  it  as  it  was  originally 
fixed  and  established.     On  that   question   the    resurvey    is 
itself  only  evidentiary,  and  not  conclusive.     We  think  the 
fences  and  the  stone  walls  are  strong  evidence  of  where  the 
lines  of  the  lot  actually  are  and  where  the  location  of  the 
northeast  comer  of  the  lot  is,  and  amply  justified  the  trial 
court  in  locating  it  where  he  did  in  accordance  with  the 
fences.    By  so  locating  the  comer  of  the  lot  the  plaintiff  and 
the  defendant  each  have  three  rods  of  ground,  and  Fleish- 
man four  rods,  the  amount  of  ground  conveyed  to  them  and 
called  for  by  their  respective  deeds  of  conveyance.     If  the 
comer  of  the  lot  shall  be  located  as  shown  by  the  resurvey, 
Fleishman  and  the   defendant   each   have   the   amount   of 
ground  called  for  by  their  deeds,  but  Moyer,  the  plaintiff, 
has  four  or  five  feet  less   than   that   conveyed  to  him  and 
called  for  by  his  deed. 

We  think  the  findings  of  the  court  are  supported  by  the 
evidence,  and  that  the  judgment  entered  thereon  was  proper. 
The  judgment  of  the  court  below  is  therefore  affirmed,  with 
costs. 

McCARTY,  J.,  and  LEWIS,  District  Judge,  concur. 
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GIBSON  V.  GEORGE  G.  DOYLE  &  COMPANY. 
No.  2068.    Decided  Januanr  4,  1910  (106  Pac.  512). 

1.  NBaUOKIfCE  —  CoimiBXTIOBT     NSQUOENCB  —  QuSSTIOir     FOB    JUKT. 

Where,  in  an  action  for  injuries  to  plaintiff  by  the  fall  of  a 
plomher's  wrench  alleged  to  have  been  negligently  left  on  a  step- 
ladder  by  defendant's  employees  who  were  at  work  on  the  prem- 
ises where  plaintiff  was  employed,  eyidence  held  not  to  show 
such  a  state  of  facts  that  all  reasonable  men  would  agree  either 
that  defendant's  employees  were  necessarily  negligent  in  leaving 
the  wrench  on  the  ladder,  or  that  plaintiff  was  free  from  negli- 
gence in  opening  the  door  as  he  did  and  jarring  the  wrench  off 
the  ladder  so  that  the  issues  of  negligence  and  contributory 
negligence  were  for  the  jury.     (Page  26.) 

2.  Trial — Request  to  Chaboe — Modification.  Modification  of  a 
request  to  charge,  by  merely  eliminating  angumentatiye  matter 
therefrom,  was  not  error.     (Page  26.) 

8.  Appeal  akd  Ebbob  —  Isbttes  —  Submission  —  Right  to  Allbqe 
Bbbob.  Where  plaintiff's  counsel  requested  the  court  to  submit 
to  the  jury  whether  defendant's  employees,  by  whose  alleged 
negligence  plaintiff  was  injured,  were  subject  only  to  defend- 
ant's control  and  direction,  or  were  under  the  direct  supervision 
of  plaintiff's  employer,  and  the  jury  found  in  plaintiff's  favor 
on  such  issue,  plaintiff  could  not  complain  of  its  submission. 
(Page  27.) 

4.  Appeal  and  Ebbob— Instbuctions — Pbejudice.  That  an  instruo- 
tion  on  an  issue,  as  to  which  the  jury  found  in  plaintiff's  favor, 
was  objectionable  as  on  the  weight  of  the  evidence,  was  not 
prejudicial  to  plaintiff.     (Page  27.) 

Appkat.  from  District  Court,  Third  District;  Hon.  M.  L. 
Bitchie,  Judge. 

Action  by  James  Gibson  against  George  G.  Doyle  &  Com- 
pany. 

Judgment  for  defendant    Plaintiff  appeals. 

Affibmjbj}. 

Powers  &  Marioneaux  for  appellant 

Dejf  &  HoppaiLgh  for  respondent 
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appellant's  points. 

There  was  not  a  scintilla  of  evidence  showing  that  the 
plaintiff  was  guilty  of  contributory  negligence,  yet  the  court 
charged  the  jury  upon  that  subject.  *To  authorize  an  in- 
struction it  must  be  relevant  There  must  be  some  evidence 
tending  to  prove  the  facts  upon  which  the  instruction  is 
based/  {Kerr  v.  Lunsford  [West  Va.],  2  L.  R  A.  678; 
Mo.  Pac.  V.  Platzer  [Texas],  3  L.  R  A.  642;  8loan  v. 
Cobum  [Neb.],  4  L.  R  A.  470;  Sprague  v.  Fletcher,  69 
Vt.  69,  37  L.  R  A.  840;  State  v.  Coleman,  186  Mo.  161, 
69  L.  R  A.  381 ;  Richards  v.  Knight,  78  Iowa  69,  4  L.  R 
A.  453 ;  MarJclmd  v.  McDaniel,  51  Kan.  350,  32  Pac  1114 ; 
Baltimore  City  Pass.  B.  E.  v.  Nugent,  86  Md.  349,  89  L 
R  A.  161.) 

respondent's  points. 

Where  the  question  of  n^ligence  is  the  essential  fact  in . 
the  case,  and  is  denied,  and  the  evidence  is  conflicting,  or 
consists  of  circumstances  from  which  fair  and  reasonable 
inferences  may  be  drawn  for  or  against  it,  it  is  within  the 
.province  of  the  jury  to  determine  under  proper  instructions 
from  the  court,  whether  or  not  the  evidence  establishes  it  as 
the  proximate  cause  of  the  injury  complained  of.  {Enirell  v. 
Mining  Co.,  23  Utah  192.)  Whether  negligence  can  be  in- 
ferred from  the  evidence  is  for  the  determination  of  the 
court,  but  whether  it  ought  to  be  inferred  is  a  question  for 
the  jury.  (Patchero  v.  Judson  Mfg.  Co.,  113  Cal.  645; 
McCtirrie  v.  Bailroad  Co.,  122  Cal.  558.) 

Where  there  is  uncertainty  as  to  the  existence  of  either 
negligence  or  contributory  negligence,  the  question  is  not  one 
of  law,  but  of  fact,  and  to  be  settled  by  a  jury,  and  this 
whether  the  uncertainty  arises  from  a  conflict  in  the  testi- 
mony or  because  of  the  facts  being  undisputed,  fair-minded 
men  will  honestly  draw  different  conclusions  from  them. 
(Bailroad  Co.  v.  Everett,  14  Sup.  Ct  Rep.  474;  Bailroad 
Co.  V.  McDade,  136  U.  S.  554;  Anderson  v.  Daly  Mining 
Co.,  16  Utah  22,  29.)     The  plaintiff  must  have  used  watch- 
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fulness  to  discover  the  danger  in  order  to  avoid  the  charge 
of  contributory  n^Hgence.  (Tuffree  v.  State  Center,  67 
la.  538 ;  Madigan  v.  FlaheHy,  50  HI.  App.  393 ;  Beddell  v. 
Berhey,  76  Mich.  435;  Johnson  v.  Bamhurg,  49  Minn. 
341.) 

FRICK,  J. 

Appellant  brought  this  action  to  recover  damages  for  per- 
Bonal  injuries,  which,  he  alleges,  were  caused  through  the 
negligence  of  respondent  Appellant,  in  his  complaint,  in 
substance,  alleged :  That  on  the  9th  day  of  February,  1907, 
he  was  in  the  employ  of  Zion's  Co-operative  Mercantile  In- 
stitution, a  corporation  engaged  in  business  in  Salt  Lake 
City;  that  on  the  date  aforesaid  respondent  was 
engaged  in  the  plimabing  business  in  Salt  Lake  City, 
and,  on  said  date,  by  two  of  its  employees,  was  doing 
some  plumbing  work  for  appellant's  employer  aforesaid  in 
its  bottling  or  drug  department,  of  which  appellant  was  the 
superintendent ;  that,  in  doing  said  plumbing  work,  the  serv- 
ants of  said  respondent  were  negligent  and  careless,  and 
negligently  suffered  and  permitted  a  certain  large  Stilson 
wrench  to  be  and  remain  on  a  certain  stepladder  without  giv- 
ing any  notice  or  warning  to  the  appellant  that  said  wrench 
was  left  lying  on  the  top  of  said  ladder;  that  while  appel- 
lant was  engaged  in  the  discharge  of  his  duties,  and  while 
ignorant  of  the  presence  of  said  wrench,  it  fell  from  said 
ladder  and  struck  appellant  on  his  head  and  greatly  injured 
him,  to  his  damage,  etc.  The  defendant  answered  denying 
all  acts  of  negligence,  and  further  denied  liability  for  the 
acts  complained  of,  and,  as  an  affirmative  defense,  pleaded 
contributory  n^ligence  and  assumption  of  risk.  Upon  the 
foregoing  issues  the  case  was  submitted  to  a  jury,  who  ren- 
dered a  verdict  for  respondent.  A  judgment  was  entered 
accordingly,  and  appellant  presents  the  case  here  on  appeal. 

Appellant  filed  a  motion  for  a  new  trial  upon  the  ground, 
among  others,  that  the  evidence  was  insufficient  to  sustain 
the  verdict,  and  assigns  the  rulings  of  the  court  in  refusing 
to  grant  a  new  trial  upon  that  ground  as  error.     The  par- 
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ticular  reasons  urged  by  appellant's  counsel  why  the  oourt 
erred  in  this  regard  are:  (1)  That  the  evidence,  as  a  mat- 
tc^r  of  law,  established  the  negligence  of  the  respondent  as 
charged;  and  (2)  that  under  the  undisputed  evidence  ap- 
pellant was  not  guilty  of  contributory  negligence.  In  other 
words,  counsel  contend  that  "there  is  no  contributory  neg- 
ligence in  this  case.''  Appellant,  in  substance,  testified: 
That  on  February  9,  1907,  he  was  in  the  employ  of  Zion's 
Co-operative  Mercantile  Institution,  a  corporation,  and  was 
discharging  the  duties  of  superintendent  of  its  bottling  or 
drug  department.  That  at  that  time  he  observed  two 
plumbers  at  work  in  the  room  where  he  was  engaged  who 
were  putting  in  a  new  sink  in  place  of  the  old  one  which 
they  had  just  removed;  that  in  connection  with  said  work 
they  were  also  putting  in  a  vent  pipe;  that  this  pipe  was 
being  put  up  towards  the  ceiling  of  the  room  over  the 
window;  that  in  putting  up  the  pipe  the  plumbers  were 
using  a  stepladder  about  ten  feet  high;  that  there  was  a 
carboy  filled  with  ammonia  in  the  room,  and  appellant  told 
the  plumbers,  "Don't  drop  anything,  for  this  is  ammonia, 
and  we  will  get  in  trouble  if  it  is  broken;"  that  the 
plumbers  were  not  in  the  same  room  with  appellant 
all  of  the  time;  that  while  the  plumbers  were  out 
of  the  room  appellant  had  occasion  to  leave  the 
room  where  he  and  the  plumbers  were  at  work; 
that  the  stepladder  used  by  the  plumbers  was  standing  on 
the  floor  leaning  against  the  wall  and  was  near  the  door 
through  which  appellant  desired  to  pass;  that  in  attempt- 
ing to  pass  through  the  door  appellant,  in  describing  his  acts, 
says:  "I  pulled  the  door  open,  and  the  comer  just  jarred 
the  stepladder  enough  so  that  the  wrench  fell  off,  and  it  hit 
me  on  the  head  and  bounced  off.  I  fell  right  back  against 
the  bench  stunned."  Appellant  also  testified  that  before 
opening  the  door  he  could  see  that  the  door,  if  opened,  "was 
going  to  come  in  contact  with  the  ladder."  He  further 
stated  that  he  did  not  know  that  the  wrench  was  left  on  top 
of  the  stepladder.  On  cross-examination  appellant  said: 
That  he  ha^  seen  the  plumbers  working  in  the  room  on  the 
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day  before  the  accident;  that  he  was  told  what  they  were 
to  do;  that  he  knew  that  they  had  been  working  on  the 
ladder  with  tools;  that  when  they  were  connecting  the  pipe 
he  saw  them  using  the  wrench;  that  he  did  not  see  the 
wrench  when  he  was  about  to  pass  through  the  door;  but 
that,  ^^possibly,  if  I  had  glanced  to  the  top  of  the  ladder,  I 
could  have  seen  the  wrench  stic^ng  oyer;''  that  the  ladder 
rested  against  the  wall ;  that  there  was  a  small  platform  on 
which  the  wrench  was  lying;  and  that  appellant  did  not 
'^think  to  look  on  the  top  of  the  ladder  to  see  whether  there 
was  anything  there  when  I  went  through  the  door." 

The  two  plumbers,  in  substance,  testified :  That  in  doing 
the  work  aforesaid  they  used  two  stepladders,  and  among 
other  tools  the  Stilson  wrench  referred  to  by  appellant; 
that  the  wrench  weighed  four  and  one-half  pounds;  that 
the  platfonn  on  top  of  the  stepladder  was  eight  and  one-half 
inches  wide  by  eighteen  inches  long,  and  the  wrench  was 
eighteen  inches  long ;  that  just  prior  to  the  accident  one  of  the 
plumbers  was  w6rking  on  one  stepladder  and  the  other  was  on 
the  other;  that  is,  on  the  one  from  which  the  wrench  fell; 
that  at  this  point  the  plimaber  who  was  on  the  stepladder  on 
which  the  wrench  was  left  was  required  to  leave  the  room 
and  go  down  into  the  cellar  for  a  pipe,  and  the  other 
plumber  followed  the  first  one  out  of  the  room;  that  the 
top  of  the  stepladder  inclined  towards  the  wall,  and  the 
plumber  left  the  wrench  lying  on  the  top  of  the  stepladder 
against  the  wall  so  that  the  wrench  extended  beyond  the 
top  of  the  ladder  about  two  inches.  The  witness  then  con- 
tinues the  testimony  as  follows:  ''When  I  came  back  up- 
stairs, this  stepladder  was  across  the  room.  I  asked  the 
plaintiff  (appellant)  what  was  the  matter.  He  first  told 
me  the  wrench  had  fallen  on  him.  .  .  .  He  told  me 
he  went  to  move  the  ladder  and  got  approximately  three 
feet  from  where  it  was  standing  when  the  wrench  fell. 
.  •  •  He  said  this  was  his  own  fault,  that  he  had  no 
business  to  move  the  ladder."  The  witness  further  said  that 
the  two  plumbers  were  out  of  the  room  about  ten  minutes, 
during  which  time  the  accident  occurred.    As  before  stated, 
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the  two  plumbers  practically  agree  in  their  statements,  so 
that  it  is  not  necessary  to  repeat  them. 

In  view  of  the  foregoing  facts,    is    counsel's    contention 
tenable  that  in  view  of  the  evidence,  respondent  is 
guilty  of  negligence  as  a  matter   of   law,    and   that  1 

appellant,  as  a  matter  of  law,  is  not  guilty  of  con- 
tributory negligence?  We  think  not.  It  seems  to  us  that 
the  facts  are  not  of  that  character  upon  which  all  reason- 
able men  would  agree  either  that  respondent's  employees 
were  necessarily  guilty  of  negligence  in  leaving  the  wrench 
on  top  of  this  stepladder  under  the  circumstances,  or  that 
appellant  was  entirely  free  from  all  negligence  in  doing 
what  he  did.  The  question,  therefore,  was  one  of  fact  for 
the  jury,  and  we  are  of  the  opinion  that  the  verdict  of  the 
jury  finds  support  in  the  evidence. 

Counsel  also  urge  that  the  court  erred  in  submitting  the 
question  of  contributory  negligence  to  the  jury,  and  they 
excepted  to  the  instruction  given  by  the  court  on  that  ques- 
tion. Counsel  do  not  contend  that  the  instruction  given  by 
the  court  on  its  own  motion  upon  the  subject  of  contribu- 
tory negligence  did  not  correctly  state  the  law ;  but  they  insist 
that  it  was  error  to  give  the  instruction  for  the  reason  that 
the  question  of  contributory  negligence,  in  view  of  the  evi- 
dence, was  not  in  the  case.  From  what  we  have  said  in 
passing  on  the  evidence,  it  necessarily  follows  that  the  mere 
fact  of  submitting  the  question  of  contributory  negligence 
to  the  jury  did  not  constitute  error.  Counsel,  however,  con- 
tend that  the  court  erred  in  modifying  a  certain 
request    which    they   asked   upon    the    subject    of  2 

contributory  negligence.  We  cannot  assent  to  this 
contention  for  the  reason  that  the  court  simply  modified 
counsel's  request  by  eliminating  therefrom  matters  which  in 
their  nature  were  merely  argumentative.  In  so  far  as  the 
request  stated  a  legal  principle,  the  court  gave  the  charge 
as  requested.  After  counsel  had,  however,  stated  the  propo- 
sition of  law,  they  followed  it  by  stating  the  reasons  on 
which  the  proposition  of  law  rested,  and,  as  this  was  merely 
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an  argument^  the  court,  in  our  opinion,  did  not  err  in  modi- 
fying the  request  in  the  manner  disclosed  by  the  record. 

Another  assignment  relates  to  the  giving  of  a  certain 
charge  in  which  the  court  submitted  to  the  jury  the  question 
of  whether  the  respondent,  as  the  ultimate  employer,  was 
liable  for  the  alleged  negligent  acts  of  the  two  plimabers. 
Here  was  considerable  controversy  as  to  whether  the 
plumbers,  in  doing  the  work  in  question,  were  or  were  not 
under  the  direct  supervision  and  control  of  Zion's  Co- 
operative Mercantile  Institution.  The  court,  how- 
ever, submitted  that  question  to  the  jury  in  the  3 
instruction  of  which  counsel  complain.  In  view  of 
the  fact  that  the  record  discloses  that  counsel  for  appellant 
themselves  requested  the  court  to  submit  the  foregoing 
question  to  the  jury  by  requiring  them  to  specially  find 
whether  the  two  plumbers  in  doing  the  work  referred  to, 
were  subject  only  to  the  control  and  direction  of  respond- 
ent, and  for  the  further  reason  that,  as  we  construe  the 
special  finding  (and  appellant's  counsel  seem  to  agree  with 
us  in  this  construction  since  they  do  not  complain  of  the 
finding),  the  jury  found  against  respondent  on  that  ques- 
tion, the  appellant  has  no  cause  for  complaint 

If  we  are  right  in  the  foregoing  conclusions,  then  coim- 
sel's  contention  that  the  court  erred  in  giving  paragraph  14 
of  the  instructions  also  fails.  The  only  ob- 
jection to  this  instruction  is  that  the  court  in  effect  4 
passed  on  the  weight  of  the  evidence  offered  upon 
the  question  which  we  have  just  discussed.  In  view  that 
the  jury  found  in  favor  of  appellant's  contention,  namely, 
that  the  two  plumbers  were  imder  the  direct  control  and 
direction  of  respondent  in  doing  the  work  before  referred 
to,  the  giving  of  the  instruction  did  not  constitute 
prejudicial  error,  even  if  it  were  conceded  that  the  court 
passed  on  the  weight  of  the  evidence  by  what  was  said  in 
the  instruction. 

In  the  light  of  the  whole  evidence  and  the  instructions 
given  to  the  jury,  we  are  of  the  opinion  that  appellant  at 
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least  has  suffered  no  prejudice^  nor  has  he  made  any  such 
error  appear  from  the  record. 

The  judgment   is   therefore   affirmed,   with   costs  to   re- 
spondent. 

STRAXJP,  C.  J.,  and  McCAETY,  J.,  concur. 


FEE  V.  NATIONAL  BANK  OF  THE  REPUBLIC. 

No.  2049.    Decided  January  4,  1910  (106  Pac.  517). 

1.  Banks  and  Banking — ^Actions  fob  Deposits — Pleading — Issues. 
Where  the  complaint  alleged  that  defendant  bank  receiyed  on 
deposit,  on  April  16,  1908,  the  sum  of  $1077.62,  which  it  agreed 
to  repay  on  demand,  but  refused  to  do  so,  and  the  answer 
alleged  that  defendant  received  on  the  date  alleged  in  the  com- 
plaint the  sum  of  $2227.62,  and  paid  to  plaintiff  on  his  check 
on  a  date  thereafter  the  sum  of  $1150,  and  on  a  subsequent 
date  paid  to  him  on  his  check  the  sum  of  $1075,  leaving  a  bal- 
ance of  $2.62,  the  only  issue  was  whether  defendant  had  paid 
to  plaintiff  or  his  order  the  sum  of  $1076.     (Page  31.) 

S.  Judgment — Ck)Nit)BMiTT  to  Issues — ^Withdraw ai.  of  Issues.  In 
an  action  against  a  bank  for  a  deposit,  defendant's  counsel, 
by  stating  that,  if  the  court  found  that  plaintiff's  signature  to 
the  canceled  check  for  the  amount  claimed  .by  plaintiff  was 
genuine.  Judgment  should  be  entered  for  plaintiff  only  in  the 
sum  defendant  claimed  was  due,  agreed  to  the  elimination  of 
all  issues  other  than  the  genuineness  of  the  check,  and  hence 
judgment  was  properly  given  plaintiff  for  the  amount  claimed 
upon  finding  against  the  genuineness  of  the  signature.  (Page 
81.) 

8.  Appeal  and  Ebbob — Pbesentation  Below  —  Issues  Not  Pbb- 
SENTED.  Where  the  trial  court,  at  appellant's  request,  passed 
upon  but  one  issue  in  rendering  Judgment,  the  Supreme  CU>urt 
cannot  pass  upon  other  issues  not  considered,  or  requested  to 
be  considered,  below.     (Page  32.) 

4.  Appeal  and  Bbbo»— Discbetion  of  Tbial  Coubt— Bzaionation 
OF  Witnesses — Inspection  of  Documents.  It  was  within  the 
trial  court's  discretion  to  permit  a  witness  to  examine  an  in- 
strument to  which  his  alleged  signature  was  attached  before 
stating  whether  his  signature  was  genuine;  and  its  ruling  will 
not  be  disturbed  on  appeal,  in  absence  of  a  prejudicial  abuse 
of  discretion.     (Page  33.) 
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5.  Apfbai.  and  Bbbob— FiKDmas — Conclusiveness.  Where  the  judg- 
ment is  based  upon  findings  supported  by  sufficient  evidence, 
the  Supreme  Court  cannot  reverse,  though  it  might  make  dif- 
ferent findings  from  the  evidence  contained  in  the  record. 
(Page  34.) 

Appeal  from  District  Court,  Tliird  District;  Hon.  T.  D. 
Lewis,  Judge. 

Action  by  Dennis  Fee  against  the  Kational  Bank  of  the 
Bepublic. 

Judgment  for  plaintiff.  Defendant  appealai 
Affibmsd. 

8oren  X.  Christensen  and  Howat  dk  Macmillan  for  ap- 
pellant 

Thompson  d  Oibson  for  respondent 

FEICK,  J. 

On  May  21,  1908,  respondent  herein  filed  his  complaint 
in  the  district  court  of  Salt  Lake  County,  in  which  he  in 
effect  alleged  that  on  the  16th  day  of  April,  1908,  the  ap- 
pellant herein  had  received  from  respondent  the  sum  of 
$1077.62  for  his  use,  and  that  said  appellant  had  agreed  to 
pay  the  same  to  respondent  upon  demand,  that  before  the 
bringing  of  this  action  respondent  demanded  from  appel- 
lant said  sum  of  money,  and  that  said  appellant  refused  to 
pay  the  same  to  respondent  Appellant  answered  the  com- 
plaint, and,  after  denying  respondent's  version  of  the  trans- 
action, stated  the  facts  to  be  substantially  as  follows :  That 
on  the  16th  day  of  April,  190&,  appellant  received  from 
respondent  the  sum  of  $2227.62,  which  appellant  agreed  to 
pay  respondent  on  demand;  "that  on  the  20th  day  of  April, 
1908,  the  defendant  paid  to  the  plaintiff  on  his  check  the 
sum  of  $1150;  that  on  the  24th  day  of  April,  1908,  the 
defendant  paid  to  the  plaintiff  on  his  check  the  sum  of 
$1075;  that  there  is  still  due  to  the  plaintiff  the  sum  of 
$2.62^  which  the  defendant  is  now,  and  at  all  times  herein 
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mentioned  has  been,  ready  and  willing  to  pay  to  the  plain- 
tiff on  his  demand/*  Upon  these  pleadings  the  case  was 
tried  to  the  court  without  a  jury.  At  the  trial  the  facts 
adduced  on  the  part  of  respondent  were,  in  substance,  as 
follows:  Respondent  produced  a  deposit  slip  issued  by  ap- 
pellant, from  which  it  appears  that  respondent,  on  April 
16,  1908,  deposited  with  appellant  the  sum  of  $2230.87; 
that  on  April  20,  1908,  respondent's  check,  drawn  against 
said  account  for  $1150,  was  presented  and  duly  paid  by  ap- 
pellant; that  on  May  4,  1908,  respondent  drew  another 
check  against  said  account  for  the  sum  of  $1077.62,  and 
presented  the  same  to  appellant  for  payment,  and  that  pay- 
ment thereof  was  refused  upon  the  ground  that  respondent 
had  no  money  in  the  bank  except  the  sum  of  about  $2.60; 
that  at  the  time  respondent  presented  the  second  check  for 
payment  appellant  gave  him  a  statement  from  which  it 
appeared  that  respondent  had  actually  deposited  with  ap- 
pellant the  sum  of  $2230.87;  that  appellant  had  paid  out 
on  checks  drawn  against  said  account  the  sum  of  $2228.25, 
leaving  a  balance  of  $2.62  due  respondent.  The  respondent 
denied  that  he  drew,  or  presented,  or  authorized  any  one  to 
draw  or  present  for  payment,  any  check  or  checks  drawn 
against  said  acooimt,  except  the  check  for  the  sum  of  $1150. 
On  cross-examination  respondent  was  shown  a  certain  check 
to  which  his  name  was  signed,  dated  April  23,  1908,  for 
the  sum  of  $1075,  payable  to  the  order  of  P.  H.  (VNeill, 
and  which  was  paid  by  appellant  April  24,  1908.  Respond- 
ent denied  that  the  signature  to  the  check  aforesaid  was  his 
signature,  and  stated,  in  substance,  that  the  appellant  had 
paid  the  same  without  authority.  All  the  checks  which  ap 
pellant  claimed  were  drawn  on  respondent's  accoimt,  and 
which  it  had  paid,  and  the  signature  of  respondent  which 
he  had  left  with  the  appellant,  as  well  as  other  genuine  sig' 
natures,  were  admitted  in  evidence,  and  all  were  before  the 
court  for  comparison.  For  reasons  hereinafter  stated  we 
shall  not  refer  to  the  other  evidence,  of  which  there  is  con- 
siderable in  the  record.  Upon  substantially  the  foregoing 
evidence  the  court  in  substance   found   that   the   appellant 
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tad  received  from  the  respondent  for  his  use  the  sum  of 
money  as  alleged  in  the  complaint,  that  respondent  had  de- 
manded the  same  from  appellant^  and  that  appellant  had 
refused  to  pay  the  same,  or  any  part  thereof,  to  the  respond- 
ent As  a  conclusion  of  law  the  court  foimd  that  the  ap- 
pellant owed  respondent  such  sum  of  money,  and  rendered 
judgment  accordingly. 

Among  other  assignments  of  error  the  appellant  insists 
that  the  court  erred  in  finding  that  appellant  had  not  paid, 
either  to  respondent  or  to  his  order,  the  sum  of  $1075,  the 
amount  of  the  check  dated  April  23,  1908.  It  is  contended 
that  this  finding  is  not  supported  by  the  evidence,  and  is 
contrary  thereto.  In  view  of  the  pleadings  the  issue 
between  the   parties   was   very   narrow.      The   only  1 

question  for  the  court  to  pass  on  was  whether  appel- 
lant had  in  fact  paid  the  respondent  or  to  his  order  the  sum 
in  controversy,  namely,  the  $1075.     It  seems  that  at  the 
trial  the  question  of  whether  such  payment  was  made  was 
thought  to  depend  entirely  on  whether  the  check  for 
$1075  was  genuine  or  not.     This  at  least  was  the  2 

theory  of  coimsel  who  represented  appellant  at  the 
trial,  as  clearly  appears  from  his  own  statement,  which  is  in- 
corporated into  and  made  a  part  of  the  bill  of  exceptions. 
Counsel  there  said  that,  if  the  court  found  for  the  appellant 
'^on  the  question  of  the  genuineness    of   the    signature   of 
Dennis  Fee,     .     .     .     judgment  should  be  entered  in  favor 
of  plaintiff  in  the  sum  of  $2.62,  with  interest  and  costs  of 
suit"     Counsel  for  appellant  thus,  in  effect,  told  the  court 
that,  if  the  court  found  that  the  check  for  $1075  was  gen- 
uine, then  appellant  was  entitled  to  a  credit  for  said  amount 
on  the  gross  amoimt  deposited  which  it  had  admitted  it  had 
received  from  respondent,  and  under  such  finding  respond- 
ent would  still  be  entitled  to  a  judgment  for  $2.62,  the  bal- 
ance remaining  on  deposit  with  appellant.     Counsel  thus 
asked  the  court  to  make  appellant^s  liability  depend  upon 
the  genuineness  of  the  signature  to  the  check,  and  upon 
nothing  else.     The  court  thus  eliminated  all  other  questions, 
and,  having  found  that  the  check  was  not  genuine,  oould 
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not  have  found  otherwise  than  he  did,  namely,  that  appel- 
lant had  not  paid  respondent  the  $1075,  because  if  it  was 
not  paid  on  that  check,  there  is  no  pretense  that  it  was  paid 
at  all.  The  only  question,  therefore,  is:  Is  there  any  sub- 
stantial evidence  in  the  record  in  support  of  the  finding  that 
counsel  attacks? 

We  think  that,  in  view  of  the  evidence  and  the  circum- 
stances to  which  we  have  referred,  it  is  clear  that  there  is 
substantial  evidence  in  support  of  the  finding  that  appellant 
did  not  pay  respondent  on  his  demand  the  sum  of  $1075 
represented  by  the  check  aforesaid.  It  is  true  that  there  is 
considerable  evidence  in  the  record  which,  as  appellant  con- 
tends, tends  to  show  that  respondent  authorized  the  drawing 
and  issuing  of  the  check  to  which  respondent's  name  was 
signed  without  his  authority,  as  the  court  found.  There  is 
also  some  evidence  tending  to  show  that  respondent  was 
guilty  of  a  lack  of  diligence  in  failing  to  notify  appellant 
not  to  honor  or  pay  the  check  dated  April  23,  1908. 
Appellant  now  urges  that  we  pass  upon  those  ques-  3 

tions,  and  insists  that  the  findings  and  judgment 
ought  to  have  been  in  favor  of  appellant,  in  view  of  the 
state  of  the  evidence  upon  those  questions.  These  matters 
were,  however,  not  submitted  to  the  trial  court.  As  we  have 
seen,  the  pleadings  presented  but  one  issue,  and  that  was 
whether  appellant  had  on  respondent's  demand  paid  him 
the  sum  of  $1075.  The  amount  of  the  deposit  and  the  fact 
that  one  check  for  $1150  had  been  paid  were  admitted.  If 
we  should  assume,  therefore,  that  under  the  issues  presented 
by  the  pleadings  the  court  should  have  passed  upon  two  prop- 
ositions (1)  whether  the  check  was  genuine — ^that  is,  whether 
it  was  signed  by  respondent — and  (2)  if  not  signed  by  him, 
whether  he  nevertheless  permitted  the  same  to  be  issued,  pre- 
sented for  payment,  and  paid,  when  he  could  have  pre- 
vented such  a  result,  yet,  in  view  of  the  only  question  which 
counsel  for  appellant  asked  the  trial  court  to  pass  on,  and 
which  it  did,  we  are  not  authorized  to  pass  upon  the  second 
proposition  stated  above,  for  the  reason  that  the  trial  oourt 
did  not  pass  upon  it  and  was  not  asked  to  do  so,  but  the 
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court  was  asked  to  and  did  make  the  liability  of  appellant 
depend  upon  the  genuineness  of  the  signature  to  the  chec^ 
dated  April  23,  1908.  If  counsel  had  no  confidence  in  the 
evidence  adduced  in  support  of  the  second  proposition,  why 
should  the  court  have  considered  it?  The  findings  re- 
sponded to  the  issues  as  presented  by  the  pleadings,  and,  in 
view  of  counsel's  statement  to  the  court,  they  also  covered 
all  questions  raised  by  the  evidence.  This  is  all  appellant 
can  insist  upon,  and  this  is  especially  so  in  view  of  the  fact 
that  appellant  did  not  request  any  findings  upon  the  collat- 
eral questions  which  it  now  urges  should  be  passed  upon. 
The  most  that  can  be  said  with  regard  to  the  appellant* b 
contentions  relative  to  the  findings  is  that  appellant  has 
changed  counsel,  and  that  it  has  also  changed  the  theory 
upon  which  the  case  was  presented  to  the  trial  court.  What 
we  have  said  with  regard  to  the  finding  already  discussed 
applies  with  equal  force  to  the  other  findings  attacked. 

Another  assignment  relates  to  an  alleged  error  conmiitted 
by  the  court  in  permitting  the  respondent,  while  testifying 
as  a  witness  in  his  own  behalf,  to  examine  the  whole 
writing  before  he  was   required  to   answer   whether  4 

or  not  it  waa  his  signature  that  was  attached  thereto. 
Counsel  contend  that  the  court  should  have  required  the 
witness  to  state  whether  this  signature  was  his  or  not  from 
a  mere  inspection  of  the  signature,  and  should  not  have 
permitted  the  witness  to  examine  or  inspect  the  whole  writ- 
ing before  requiring  him  to  answer  the  question.  We  think 
the  procedure  of  examining  witnesses  under  the  circima- 
stances  above  detailed  is  within  the  sound  discretion  of  the 
trial  court  There  is  nothing  made  to  appear  in  this  case 
from  which  we  can  determine  that  the  trial  court  abused 
the  discretion  vested  in  it.  The  assignment,  therefore,  can- 
not be  sustained.  Further,  we  are  clearly  of  the  opinion 
that  no  prejudicial  error  is  made  to  appear.  What  we  have 
said  with  regard  to  the  last  assignment  applies  with  equal, 
if  not  greater,  force  to  all  other  assignments  relating  to  the 

jidmission  or  exclusion  of  evidence. 
87  Utah— 8 
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We  remark,  in  conclusion,  that  even  though  we  were  in- 
clined to  arrive  at  a  different  condusion  from  that  arrived 
at  by  the  trial  court    from    a    mere   inspection    of 
the  record,  this  would  not  be  enough  to  authorize  5 

us  to  reverse  the  judgment,  in  view  that  it  is  based 
upon  findings  which  are   supported   by   sufficient  evidence. 

The  judgment  is  affirmed,  with  costs  to  respondent 

STRAUP,  0.  J.,  and  MoCAETY,  J.,  concur. 


FEKRT  V.  FOWXER 

No.  2046.    Decided  January  6,  1910  (106  Pac  606). 

PuBEJO  Lands — ^Reskbyations — Box7in>AsiES.  Where  the  federal  gov- 
ernment has  by  an  official  survey  fixed  the  boundaries  of  an 
Indian  reservation  pursuant  to  proclamation  by  the  President, 
and  rights  have  been  acquired  thereunder  by  the  Issuance  ot 
patents  to  lands  outside  of  the  boundaries  as  fixed  by  the  sur- 
vey, the  patents  are  valid  as  against  any  subsequent  survey, 
including  such  lands  within  the  reservation.     (Page  88.) 

Appeal  from  [District  Court,  Fourth  District;  Hon.  J.  B. 
Booth,  Judge. 

Action  by  Edward  P.  Ferry,  by  William  Montague  Ferry, 
and  another,  his  general  guardians,  against  R  £.  Fowler. 

Judgment  for  plaintiff.    Defendant  appeals. 

F.  J.  Oustin  and  Zane  ni  StringfeUow  for  appellant 
Bichards,  Bichards  dc  Ferry  for  respondent 

▲PPSLLAJrr's  POINTS. 

In  determining  boundaries  of  land  courses  and  distances 
yield  to  monuments  or  natural  objects.     The  reason  of  the 
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rule  is  that  it  is  the  intention  of  the  grant  to  convey  tha 
land  actually  surveyed  and  mistakes  in  courses  or  distances 
are  more  probable  and  more  frequent  than  marked  trees, 
mountains,  rivers  or  other  natural  objects  capable  of  being 
clearly  designated  and  accurately  described.  (Mclvera 
Lease  v.  Walker,  4  Wheat  [U.  S.]  444,  17  Law  Ed.,  445; 
White  V.  Williams,  48  K  Y.  344;  Beldon  v.  Seymour,  8 
Conn.  19 ;  Hcnue  v.  Bass,  2  Mass.  380 ;  Walrod  v.  Flanigan, 
75  la.  365 ;  Hughes  v.  Cawthom,  35  Fed.  248 ;  Ogilvie  v. 
Copeland,  145  HI.  98.)  The  intention  of  the  United  States 
government  was  to  grant  to  the  Indians  and  reserve  to  the 
United  States  the  land  lying  on  each  side  of  the  Uintah 
river  in  Utah  Territory,  extending  to  "the  crest  of  the  first 
range  of  contiguous  mountains  on  each  side."  When  boun- 
daries of  land  are  fixed  by  known  and  unquestionable 
monuments,  although  neither  courses  nor  distances  nor  the 
computed  contents  corresponds,  the  monuments  must  gov- 
ern. (Pemam  v.  Wead,  6  Mass.  131.)  An  executive  order 
by  the  President  of  the  United  States  by  which  is  set  apart 
as  a  reservation  for  certain  specified  Indians  a  certain  scope 
of  country  has  the  same  effect  as  a  treaty  would  have  had 
with  the  Indians  for  the  same  purpose,  and  there  can  be  no 
doubt  of  the  power  of  the  President  to  reserve  such  lands 
for  the  use  of  the  Indians.  (McFadden  v.  Mountain  View 
Ming,  dk  MilVg  Co.,  97  Fed.  673;  John  Campbell  Appeal, 
6  Land  Dec.  317 ;  W.  N.  Braden  Appeal,  1  Land  Dec  101 ; 
Beservaiion,  1  Land  Dec.  702-3.  This  purpose  and  the 
stipulation  of  the  United  States  could  not  be  defeated  by  the 
action  of  any  officers  of  the  land  department  (U.  S.  v. 
Carpenter,  111  U.  S.  356;  Lindley  on  Mines,  sec.  183; 
Mono  Fraction  Lode  Mining  Claim,  31  Land  Dec.  121; 
AcmrC  Cement  &  Plaster  Co.,  31  Land  Dec.  125 ;  Oihbs  v. 
Anderson,  131  Fed.  Rep.  89;  Instructions  of  the  Sec.  of 
Int.,  31  Land  Dec  178.)  A  patent  may  be  collaterally  im- 
peached in  any  action  and  its  operation  as  a  conveyance 
defeated  by  showing  that  the  department  had  no  jurisdic- 
tion to  dispose  of  the  land;  that  is,  that  the  law  did  not 
provide  for  selling  it,  or  that  it  had  been  reserved  for  sale, 
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or  dedicated  to  special  purposes,  or  had  been  previously 
transferred  to  others.  (2  Lindley  on  Mines,  sec  777 
[subd.  4] ;  1  Lindley  on  Mines,  subd.  4,  sec  175  and  cases 
cited;  Deffehach  v.  Hawkes,  115  TJ.  S.  892;  Davis  v.  Wei- 
bold,  189  IT.  S.  609 ;  Doolan  v.  Carr,  125  U.  S.  618 ;  Lor- 
hin  V.  Dooly,  58  Fed.  838 ;  Parleys  Park  S.  M.  Co.  v.  Kerr, 
180  U.  S.  261;  Hardin  v.  Jordan,  140  U.  S.  871.) 

BBSPoi<n>ENT's  ponrrs. 

The  definite  boundary  lines  of  a  United  States  govern- 
ment Indian  reservation  are  established  by  survey  under  the 
direction  of  the  Interior  Department  of  the  Government, 
and  its  action  is  conclusive  and  final  and  cannot  be  attacked 
collaterally. 

Individuals  have  a  right  to  rely  upon  a  survey  and  acquire 
vested  rights  under  it. 

No  subsequent  corrective  survey  can  affect  a  primary 
survey  to  the  extent  of  interfering  in  any  way  with  vested 
property  rights  acquired  under  the  primary  survey,  no  mat^ 
ter  how  inaccurate  the  primary  survey  may  have  been. 

The  courts  will  protect  the  vested  rights  of  individuals 
acquired  under  the  primary  survey.  (R  S.  of  U.  S.,  sec 
2896,  sub.  2 ;  Cragin  v.  Powellj  128  U.  S.  566 ;  Lindley  on 
Mines,  sees.  185-192,  and  cases  cited;  27  Cyc  546;  Be  Fort 
Maginnis,  1  L.  D.  652 ;  Washington  Bock  Co.  v.  Tottng,  29 
Utah  108 ;  Noonan  v.  Caledonian  O.  M.  Co.,  121  U.  S.  898 ; 
Kendall  v.  San  Juan  8.  M.  Co.,  144  U.  S.  658 ;  Snyder  on 
Mines,  see.  179.) 

STRAUP,  0.  J. 

This  is  an  action  in  ejectment  The  plaintiff  allied  that 
he  vras  the  owner  and  entitled  to  the  possession  of  certain 
mining  claims  known  as  the  '^Tykoon  Consolidated  limning 
Claims,"  and  designated  as  lots  numbers  84  to  43,  inclu- 
sive, situate  in  Wasatch  County,  this  state,  and  that  the  de- 
fendant wrongfully  took  possession  of  them,  and  ejected  the 
plaintiff  therefrom.     The  defendant  denied  that  his  posses- 
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aion  was  wrongf  uL  He  alleged  that  when  the  plaintifiF  en- 
tered and  located  the  daima  in  1880,  and  when  he  obtained 
his  patent  for  them  from  the  government  of  the  United 
States  in  1891,  they  were  within  an  Indian  reservation,  and 
were  not  snbjed;  to  location  or  sale,  and  that  the  plaintifPs 
location  and  patent  were  therefore  void;  that  in  1905  the 
unallotted  lands  of  the  reservation  were  restored  to  the  pub- 
lic domain,  and  in  1907  the  defendant  located  the  ground 
as  the  Danville  group  of  daims;  and  that  he  daimed'  pos- 
session of  them  by  virtue  of  such  location.  The  principal 
question  presented  involves  the  boundary  line  of  the  reser- 
vation. It  is  daimed  by  the  plaintiff  that  the  Tykoon  daims 
which  were  located  by  him,  and  for  which  he  obtained  a  patr 
ent,  were  without  the  reservation.  The  defendant  daimed 
the  contrary.  Upon  the  evidence  adduced  by  both  parties 
the  court  found  in  favor  of  plaintiff,  and  adjudged 
that  the  plaintiff  was  the  owner  and  entitled  to  the  posses- 
sion of  the  Tykoon  daims,  and  that  the  defendant  surrender 
possession  of  them  to  the  plaintiff.  From  such  judgment^ 
the  defendant  has  prosecuted  this  appeal. 

The  judgment  is  assailed  principally  rpon  the  alleged 
ground  that  the  evidence  conclusively  shows  that  the  Tykoon 
claims  were  within  the  reservation.  It  is  made  to  appear 
that  in  1861  the  Secretary  of  the  Interior  recommended 
that  the  President  of  the  United  States  issue  his  proclama- 
tion ordering  "that  the  entire  valley  of  the  Uintah  River, 
within  Utah  Territory,  extending  on  both  sides  of  said  river 
to  the  crest  of  the  first  range  of  contigaous  mountains  on 
each  side,  be  reserved  to  the  United  States  and  set  apart 
as  an  Indian  reservation."  The  President  thereupon  in  that 
year  by  proclamation,  established  the  reservation  as  recom- 
mended by  the  Secretary.  In  1884  an  official  survey,  under 
the  direction  of  the  Interior  Department,  was  made  by  Dan- 
iel C.  Oakes  and  Myrum  P.  Bennett,  Jr.,  United  States 
surveyors,  which  is  known  as  the  "Oakes  &  Bennett  Sur^ 
vey,"  and  whidi  was  approved  by  the  Department  of  the 
Interior  as  the  boundary  of  the  reservation.  The  maps  of 
that  survey  were  certified  to  as  being  conformable  to  th^ 
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field  notes  of  the  survey  on  file  in  the  office  of  the  Interior 
Department.  The  field  notes  and  maps  of  that  survey  were 
put  in  evidence.  According  to  that  survey,  the  Tykoon 
claims  were  wholly  outside  and  about  three  miles  west  of 
the  reservation.  In  the  year  1891  the  government  of  the 
United  States  issued  a  patent  to  the  plaintiff  for  the  Tykoon 
claims.  In  1902,  by  an  Act  of  Congress,  the  unallotted 
lands  in  the  reservation  were  ordered  restored  to  the  public 
domain  on  the  1st  day  of  October  1903.  That  time  was  ex- 
tended by  acts  of  Congress  until  not  later  than  the  Ist  day 
of  September,  1905.  In  July,  1905,  the  President  of  the 
United  States  issued  a  proclamation  restoring  the  unallotted 
lands  of  the  reservation  to  the  public  domain,  "excepting 
.  .  .  such  mineral  lands  as  may  have  been  disposed  of 
under  existing  laws,"  and  declared  such  unallotted  lands 
open  to  entry,  settlement,  and  disposition  on  and  after  the 
28th  day  of  August,  1905.  In  1903  Arthur  H.  Brown, 
who  "had  a  commission  as  agricultural  surveyor,"  together 
with  others,  surveyed  the  south,  southeast,  and  west  boun- 
daries of  the  reservation.  According  to  that  survey,  which 
is  known  as  the  "Brown  Survey,"  and  which  was  also  ap- 
proved, the  greater  portion  of  the  Tykoon  claims  were 
vdthin  the  reservation.  But  when  the  plat  of  that  survey 
which  shows  the  patented  claims  to  be  within  the  reserva- 
tion, was  approved,  "the  area  of  those  claims  were"  by  the 
Interior  Department  "excluded  from  the  public  land  and 
from  being  entriable."  It  is,  however,  urged  by  the  appel- 
lant that,  though  the  patented  claims  were  excluded  from 
the  public  domain,  the  department  nevertheless  could  not 
lawfully  so  exclude  them.  It  is  not  necessary  to  inquire  into 
the  questions  whether  such  exclusion  by  the  department  was 
inconsistent  with  the  proclamation  of  1905,  or  whether  the 
department  had  the  authority  to  so  exclude  the  claims  from 
the  rest  of  the  unallotted  lands  restored  to  the  public  do- 
main. There  is  evidence  to  show  that  the  boundary  line  of 
the  reservation  was  fixed  and  established  by  the  official  sur- 
vey of  1884,  which  was  approved  by  the  Interior 
Department    The  survey  was  an  original  or  primary  1 
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survey.  Vested  property  rights  which  were  acquired 
under  it  cannot  be  interfered  with  by  a  subsequent  corrective 
survey  or  a  resurvey.  (Cragin  v.  Powell,  128  XJ.  S.  691, 
9  Sup.  Ct  203,  32  L.  Ed.  666,  6  Cyc  914,) 

This  doctrine  is  not  disputed  by  appellant  He,  however, 
insists  that  the  proclamation  of  1861  itself  fixed  the  boun* 
daiy  of  the  reservation  by  reference  to  a  fixed  monument, 
''the  crest  of  the  first  range  of  contiguous  mountains  on  each 
side,''  and  that  the  evidence  without  dispute  shows  that  the 
Tykoon  claims  are  within  the  "crest  of  the  first  range  of 
contiguous  mountains,"  and  as  shown  by  the  Brown  survey. 
In  the  first  place,  we  do  not  think  by  the  use  of  the  language 
contained  in  the  proclamation  of  1861  it  was  intended  to 
fix  an  exact  or  definite  boundary.  In  the  next  place,  though 
all  that  is  claimed  for  by  appellant  were  conceded,  it  but 
argues  that  the  original  or  primary  survey  is  incorrect  It 
is  not  the  question  now  whether  die  original  survey  or  the 
Brown  survey  is  the  more  accurate.  It  is  not  disputed  that 
the  survey  of  1884  was  an  official  and  original  survey  made 
under  the  direction  of,  and  approved  by,  the  Interior  De- 
partment, and  that,  according  to  that  survey  the  Tykoon 
claims  are  more  than  three  miles  from  the  reservation. 
Whether  that  survey  correctly  established  the  boundary  of 
the  reservation  with  reference  to  the  "crest  of  the  first 
range  of  contiguous  mountains,"  or  whether  it  was  inaccu- 
rate in  other  particulars,  can  make  no  difference,  so  far  as 
affecting  vested  property  rights  which  were  acquired  under 
it  As  to  all  such  rights  that  survey,  right  or  wrong,  be- 
came the  boundary  line  of  the  reservation.  Said  Judge 
Cooley  in  a  concurring  opinion  in  the  case  of  Diehl  v.  Zaai- 
ger,  39  Mich.  601: 

"Nothing  is  better  understood  than  that  few  of  our  early  plats 
▼111  stand  the  test  of  careful  and  accurate  survey  without 
disclosing  errors.  This  is  as  true  of  the  government  surveys  as 
of  any  others,  and,  if  all  the  Unes  were  now  subject  to  correction 
on  new  surveys,  the  confusion  of  lines  and  titles  that  would  follow 
would  cause  consternation  in  many  communities.  Indeed,  the  mis- 
chiefiB  that  must  follow  would  be  simply  incalculable,  and  the  visita- 
tion of  the  8iu*veyor  might  well  be  set  down  as  a  great  public 
calamity." 
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The  fact,  generally  known  and  quite  apparent  in  the 
records  of  courts,  is  that  two  consecutive  surveys  by  differ- 
ent surveyors  seldom,  if  ever,  agree;  and,  the  greater  num- 
ber of  surveys,  the  greater  number  of  differences  and  dis- 
agreements will  occur.  (Ciiif  of  Racine  v.  Emerson,  85 
Wis.  80,  55  K  W.  177,  39  Am.  St  Eep.  819.)  This  is 
especially  true  in  this  mountainous  country  where  consideiv 
able  diflSculty  is  encountered  in  correctly  running  lines, 
and  where  the  direction  of  lines  and  the  location  of  points 
are,  and  sometimes  can  only  be,  estimated  or  calculated.  In 
ascertaining  and  determining  the  crest  of  mountains  as 
rugged  and  irregular  as  those  in  and  about  the  reservation, 
it  is  not  unlikely  that  two  surveyors  will  disagree,  and  that 
a  third  may  declare  that  both  are  wrong.  We  think  that 
when  the  government  of  the  United  States,  by  an  official  and 
original  survey,  which  was  approved  by  it,  fixed  and  estab- 
lished the  boundaries  of  the  reservation,  and  rights  have 
been  acquired  under  that  survey,  the  lines  of  such  survey, 
where  they  have  been  run  and  can  be  found,  constitute  the 
true  boundary  which  cannot  be  departed  from  or  made  to 
yield  to  subsequent  or  resurveys  which  are  in  conflict  with 
them.  That  the  boundary  of  the  reservation  as  found  by 
the  court  is  as  is  shown  by  the  1884  or  original  survey  is 
not  questioned;  and  as  the  plaintiff's  daims,  according  to 
such  boundary,  are  wholly  without  the  reservation,  we  think 
the  judgment  of  the  court  below  ought  to  be  affirmed,  with 
costs. 

Such  is  the  order. 

FRICK  and  McCARTY,  JJ.,  concur. 
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GROW  V.  UTAH  LIGHT  &  RAILWAY  COMPANY. 
No.  2070.    Decided  Januaiy  5,  1910  (106  Pac.  614). 

1.  Tbial — Instructions — Esbob  Cxtbed  by  Otheb  Instbuction.  In 
an  action  for  injuries  from  a  collision  with  a  street  car,  an 
Instruction  that  the  burden  was  on  plaintiff  to  prove  by  a  pre- 
ponderance of  the  evidence  that  he  was  injured  by  the  negli- 
gence of  defendant,  and  that,  if  he  was  so  injured 
without  fault  on  his  part,  he  was  entitled  to  a  verdict, 
was  not  erroneous  as  casting  upon  plaintiff  the  burden  of  prov- 
ing that  he  was  free  from  contributory  negligence  where  the 
court  also  charged  that  contributory  negligence  constituted  a 
defense,  and  that  the  burden  of  establishing  it  by  a  preponder- 
ance of  the  evidence  was  on  defendant     (Page  45.) 

2.  Street  Railboads — ^Injubies  to  Tbaveleb^Instbuotions.  In  an 
action  for  injuries  from  a  collision  with  a  street  car,  it  was  not 
error  to  charge  that  it  was  the  duty  of  the  plaintiff  before  cross- 
ing or  going  upon  the  tracks  to  use  his  senses  as  a  person  of 
reasonable  prudence  and  ordinary  intelligence  would  do,  under 
like  circumstances,  for  the  purpose  of  ascertaining  whether  or 
not  a  car  was  in  sight  or  hearing  upon  the  track. i     (Page  46.) 

8.  Stbekt  RAiLBOAns  —  Opebation  —  Liabilitt  fob  Injubibs  —  IN- 
btbuctionb.  Where,  in  an  action  for  injuries  from  a  collision 
with  a  street  car,  it  appeared  that  plaintiff  drove  upon  defend- 
ant's tracks,  it  was  not  error  to  refuse  to  instruct  that  it  was 
not  negligence  as  a  matter  of  law  for  a  person  to  fail  to  look 
and  listen  before  driving  upon  a  street  car  track,  unless  there  is 
some  circumstance  apparent  that  would  make  it  ordinarily  pru- 
dent to  do  so.     (Page  47.) 

4.  Tbial — Instbctcttons — ^Exceptions.  When  an  instruction  con- 
tains several  propositions,  some  of  which  are  confessedly  sound, 
an  exception  to  it  as  a  whole  will  not  be  considered.2  (Page 
48.) 

Appeal  from  District  Court,  Third  District;  Hon.  M.  L. 
ISUchie,  Judge. 

Action  by  Otto  S.  Grow  against  the  Utah  Light  &  Eail- 
way  Company. 


t  Spiking  y.  Railway  ft  P.  Co.,  33  Utah,  313,  93  Pac.  838. 
2  Famsworth  t.  Union  Coal  Co.,  82  Utah,  112,  89  Pac.  74* 
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Judgment  for  defendant     Plaintiff  appeals. 

Affibmed. 

McQurrin  &  Ovstin  and  Powers  )&  Marioneaux  for  ap- 
pellant 

P.  L.  Williams,  Oeorge  H.  Smith  and  Jruo.  Q.  Willis  for 
respondent 

FRICK,  J. 

Appellant  brought  this  action  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  occasioned  by  the  neg- 
ligence of  the  respondent  The  alleged  injuries  were  caused 
by  a  collision  between  a  street  car  of  respondent  and  appel- 
lant's team  and  wagon  on  one  of  the  streets  of  Salt  Lake 
City.  The  appellant  alleged  in  his  complaint  that  the  neg- 
ligence consisted  in  operating  a  street  car  "at  a  high  and 
immoderate  rate  of  speed,"  in  failing  to  keep  "the  car  well 
under  control/'  in  failing  "to  stop  the  car  so  as  to  afford 
plaintiff  (appellant)  an  opportunity  to  turn  out  from  the 
tracks"  of  respondent,  and  in  failing  "to  adopt  and  use  a 
system  of  signals  and  warnings  whereby  plaintiff  could  have 
been  warned  of  the  approach  of  the  car,"  and  thus  could 
have  avoided  the  collision.  In  its  answer  the  respondent 
denied  all  acts  of  negligence,  and  as  an  aflBrmative  defense 
pleaded  contributory  negligence.  It  is  not  practical, 
neither  is  it  necessary  to  set  forth  the  evidence,  except  to 
state  that  it  tended  to  prove  that  appellant,  when  the  col- 
lision occurred,  was  driving  with  a  team  and  loaded  wagon 
on  one  of  the  streets  of  Salt  Lake  City  in  a  southerly  direc- 
tion; that  at  the  place  where  he  was  then  driving  the  re- 
spondent had  laid  and  was  operating  a  double  track;  that 
appellant  was  driving  on  the  west  side  of  said  tracks  upon 
a  space  which  was  sixteen  feet  and  three  inches  wide, 
measured  from  the  most  westerly  rail  to  tie  curb  line  on 
the  west  side  of  the  street;  that  in  passing  south  along  said 
driveway  appellant  encountered  a  peddler's    or    huckster's 
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wagon  which  was  standing  on  said  sixteen-foot  driveway  near 
or  along  the  curb;  that,  in  attempting  to  pass  around  said 
wagon,  appellant  drove  on  to  or  near  the  street  car  track, 
when  the  car,  which  was  then  passing  sonth  over  the  street 
car  track  at  that  point,  collided  with  appellant's  wagon, 
and  he  was  thrown  to  the  ground  and  injured. 

The  questions  for  the  jury  to  pass  on  were  whether  the 
employees  in  charge  of  the  street  car  exercised  ordinary  and 
proper  care  in  operating  the  street  car  at  the  time  and  place; 
whether  they,  in  the  exercise  of  such  care,  did  all  that,  under 
the  circumstances,  they  were  required  to  do  in  order  to  avoid 
the  collision;  whether  the  appellant  himself  was  exercising 
ordinary  care  for  his  own  safety,  and  whether  or  not  he,  by 
his  own  acts  or  omissions,  directly  contributed  to  the  injury 
of  which  he  complains.  The  jury,  after  considering  the 
evidence,  returned  a  verdict  in  favor  of  respondent,  upon 
which  the  court  entered  judgment,  and  hence  this  appeal. 

The  state  of  the  evidence  is  such  that  the  jury  would  have 
been  justified  in  finding  a  verdict  for  either  party.  The 
principal  assignments  of  error,  therefore,  relate  to  the  in- 
structions. In  this  regard  counsel  for  appellant  assert  that 
the  court  erred  both  in  charging  the  jury  and  in  refusing 
to  give  certain  requests  offered  by  them.  After  stating  the 
issues  as  contained  in  the  pleadings,  the  court  charged  the 
jury  as  follows: 

"In  order  to  recover  in  this  action,  the  burden  is  on  the  plain- 
tiff to  prove  by  a  preponderance  of  the  evidence  that  on  or  about 
the  3d  day  of  July,  1906,  he  was  injured  by  reason  of  the  carelessness 
or  negligence  of  the  defendant,  and  that  said  carelessness  or  neg- 
ligence consisted  of  some  one  or  more  of  the  acta  or  omissions  on 
the  part  of  the  defendant  alleged  in  the  complaint  as  negligence; 
and,  second,  the  extent  of  such  injury,  if  you  find  that  he  was 
injured,  and   the  amount  of  the  damages  resulting  therefrom,  if 
any.    If  you  find  from  the  evidence  that  the  plaintiff  was  so  in- 
jured by  the  negligence  of  the  defendant,  as  aUeged,  without  fault 
on  his  party  your  verdict  should  be  for  the  plaintiff.    If  you  find 
from  the  evidence  that  the  weight  of  the  evidence  upon  any  of 
these  issues  is  in  favor  of  the  defendant  or  that  it  is  equaUy  bal- 
anced   yon  should  find  the  issues  for  the  defendant" 
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Appellant  duly  excepted  to  the  giving  of  this  instruction, 
and  now  insists  that  the  court  committed  prejudicial  error 
in  so  charging  the  jury.  It  is  earnestly  contended  that  the 
court,  in  effect,  told  the  jury  in  the  forgoing  instruction 
that,  before  the  appellant  was  entitled  to  recover,  he  had 
to  establish  by  a  preponderance  of  the  evidence  "that  the 
injuries  arose  from  the  negligence  of  defendant  without 
fault  upon  the  part  of  the  plaintiff."  In  other  words,  it  is 
insisted  that  by  this  instruction  the  burden  of  showing  that 
appellant  was  free  from  contributory  negligence  was  cast 
upon  him  instead  of  placing  the  burden  upon  the  respond- 
ent of  establishing  such  negligence.  This  claim  is  based 
upon  the  phraseology  of  the  second  sentence  contained  in  the 
instruction,  which  is  as  follows:  "If  you  find  from  the 
evidence  that  the  plaintiff  was  so  injured  by  the  negligence 
of  the  defendant,  as  alleged,  without  fault  on  his  part,  your 
verdict  should  be  for  the  plaintiff."  The  contention  is  that 
the  phrase  "without  fault  on  his  part"  casts  the  burden  of 
proof  with  respect  to  contributory  negligence  upon  the  ap- 
pellant. From  a  mere  cursory  reading  of  the  whole  instruc- 
tion, it  seems  manifest  that  such  was  not  the  intention  of 
the  court.  But,  considering  the  instruction  as  a  whole,  is 
the  usual  and  ordinary  meaning  of  the  language  used  by  the 
court  open  to  such  a  construction  ?  In  the  first  sentence  of 
the  instruction  the  jury  were  told  in  apt  language  that,  in 
order  to  recover,  the  appellant  must  prove  by  a  preponder- 
ance of  the  evidence  that  his  injuries  were  caused  by  the  n^ 
ligence  of  respondent  In  the  second  sentence  the  court  told 
them  that,  if  they  found  that  appellant  was  so  injured 
"without  fault  on  his  part,"  then  they  should  find  for  ap- 
pellant ^Ti  you  find  .  .  .  that  the  plaintiff  was  so 
injured"  dearly  referred  to  what  was  contained  in  the  pre- 
ceding senstCTice,  namely,  that  the  injury  must  have  resulted 
from  respondent's  negligence.  The  phrase  "without  fault 
on  his  part"  did  not  refer  to  either  the  quantum  or  burden 
of  proof,  but^  set  off  by  commas  as  it  is,  was  merely  a  paren- 
thetical or  precautionary  statement  by  the  court  by  whibb 
it  was  intended  to  direct  the  jurors'  attention  to  the  fact 
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that  there  were  other  issueB  to  be  considered.  If  the  court 
had  told  the  jury  that  under  the  circumstances  stated  in 
the  instruction  they  should  find  for  appellant  "unless  he  was 
guilty  of  contributory  negligence  as  hereinafter  defined,"  we 
think  that  no  one  would  now  insist  that  the  instruction  was 
erroneous,  or  that  it  referred  to  the  burden  of  proof  upon 
the  issue  of  contributory  negligence.  Yet,  in  effect,  this 
is  just  what  the  language  of  the  court  implies.  Just  preced- 
ing the  instruction  in  question  the  court  had  informed  the 
jury  that  the  respond^it  in  its  answer  claimed  that  appel- 
lant's alleged  injuries  were  caused  by  his  own  negligence; 
that  is,  that  they  were  caused  by  his  own  fault  In  an  in- 
struction following  the  one  complained  of  the  court,  in  apt 
terms,  of  which  no  complaint  is  made,  in  substance  told  the 
jury  that  contributory  negligence  constituted  a  defense;  that 
the  burden  of  establishing  it  was  upon  the  respondent ;  and 
that,  in  order  to  defeat  a  recovery  by  appellant,  the  respond- 
ent must  establish  such  negligence  by  a  preponderance  of  the 
evidence  adduced  upon  that  subject  Keeping  in  mind, 
therefore,  the  court^s  precedent  statement  of  the  is- 
sues, the  language  contained  in,  and  the  manner  of  1 
statement  in  the  instruction  complaied  of,  the  suc- 
ceeding instruction,  which  is  entirely  devoted  to  the  subject 
of  contributory  negligence  and  by  whom  and  how  it  had 
to  be  established,  we  are  clearly  of  the  opinion  that  the  crit- 
icism of  counsel  with  respect  to  the  instruction  above  set 
forth  is  plausible  rather  than  sound,  and  ought  not  prevail. 
Nor  is  the  contention  sound  that  what  was  said  in  the 
succeeding  instruction  was  in  conflict  with  what  the  court 
had  told  the  jury  in  the  one  complained  of.  Properly  inters 
preted  and  applied,  the  statements  contained  in  the  two  in- 
structions were  not  in  the  least  conflicting,  but  were,  in  fact, 
harmonious.  It  might  with  as  much  reason  be  contended 
by  r^pondent,  if  the  verdict  had  been  against  it,  that,  if  the 
court  had  omitted  the  qualifying  phrase  complained  of,  the 
instmction  was  an  imqualified  direction  to  the  jury  to  find 
for  the  plaintiff,  regardless  of  his  contributory  n^ligence, 
and  that  the  instruction  with  respect  to  contributory  negli- 
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gence  was  in  conflict  with  it  We  are  quite  safe,  we  think, 
in  asserting  that,  if  such  a  contention  were  made,  counsel 
for  appellant  would  not  concede  its  soundness,  and  we  think 
no  one  else  would  do  so.  If  we  should  reverse  cases  upon 
grounds  as  unsubstantial  as  those  urged  against  the  instru<> 
tion  in  question,  we  should  have  to  reverse  nearly  every  case 
where  the  court  was  required  to  direct  the  jury  upon  a  mul- 
tiplicity of  issues.  In  such  cases  counsel  would  always  be 
able  to  find  some  statement  in  one  instruction  which  could 
be  said  to  be  in  apparent  conflict  with  some  other  statement 
contained  in  another  instruction,  and  thus  we  would  be  re- 
quired to  overturn  the  verdicts  of  juries  upon  mere  technical 
grounds.  This  we  are  neither  authorized  nor  disposed  to  do. 
Another  assignment  relates  to  a  part  of  instruction  No. 
18  in  which  the  court,  in  speaking  of  the  traveler's  duty 
while  passing  along  or  in  crossing  a  street  car  track,  among 
other  things,  told  the  jury  that,  ^T^efore  crossing  or  going) 
upon  the  track,  he  must  make  use  of  his  senses  as  a  person 
of  reasonable  prudence  and  ordinary  intelligence  would  do 
under  like  circumstances  for  the  purpose  of  ascertaining 
whether  or  not  a  car  is  within  sight  or  hearing  upon  the 
track."  It  is  contended  that  in  using  the  foregoing 
language  the  court  in  effect  told  the  jury  that,  where  2 

one  intended  to  go  on  to  or  cross  a  street  car  track,  be- 
fore doing  so  he  must  "look  and  listen."  It  is  contended 
that  this  is  not  the  law,  and  is  contrary  to  what  we  said  in 
the  case  of  Spiking  v.  Ry.  &  P.  Go.,  33  Utah  313,  93  Pac 
838,  where  we  in  effect  held  that  the  doctrine  that  it  ordi- 
narily is  the  duty  of  a  traveler,  before  attempting  to  cross 
a  steam  railway  track,  to  "stop,  look  and  listen,"  does  not 
apply  to  street  car  tracks  in  cities.  A  mere  cursory  inspec- 
tion of  the  instructions  given  by  the  court  in  this  case  show 
that  the  court  aimed  to  follow  the  law  as  declared  in  the 
Sptking  Case,  supra,  and  we  think  it  did  so.  At  any  rate, 
after  accurately  defining  what  would  constitute  negligence, 
the  court  submitted  the  whole  matter  to  the  jury,  and  left 
it  for  them  to  say  whether  the  respondent  or  the  appellant 
was  guilty  of  n^ligence  or  if  both  were  guilty,  and,  if  so, 
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whether  the  n^ligence  of  respondent  op  that  of  the  appel- 
lant was  the  proximate  cause  of  the  injuries  complained 
of.  Moreover,  if  the  whole  instruction  now  under  consider^ 
ation  is  considered  and  applied  to  the  evidence  as  the  same 
is  made  to  appear  from  the  record,  and  is  construed  in  con- 
nection with  other  instructions,  the  jury  could  not  have  been 
misled  bj  the  language  used  by  the  court. 

It  is  further  contended  that  the  court  erred  in  refusing 
the  appellant's  request  to  charge  with  respect  to  the  duty; 
of  the  motorman  in  approaching  the  huckster's  wagon  to 
which  we  have  referred.  While  the  court  did  not  instruct 
the  jury  in  the  precise  language  in  which  appellant's  request 
is  couched,  yet  we  are  clearly  of  the  opinion  that  the  court 
correctly  informed  the  jury  what  the  duties  of  the  motors 
man  were  in  passing  along  a  street  under  the  circumstances 
disclosed  by  the  evidence.  In  view  of  the  whole  evidence 
and  all  the  instructions  when  considered  together,  we  cannot 
see  wherein  appellant  has  any  cause  for  complaint  with  re- 
spect to  the  court's  instructions  upon  the  subject  covered 
by  the  request  in  question. 

Appellant  also  predicates  error  upon  the  refusal  of  the 
court  to  give  his  request  wherein  the  jury  were  direct- 
ed that  ^4t  is  not  negligence  as  a  matter  of  law  for  a  3 
person  to  fail  to  look  and  listen  before  driving  upon  a 
street  car  track^  unless  there  is  some  circumstance  apparent 
that  would  make  it  ordinarily  prudent  to  do  so."  We  have 
already  stated  the  court  left  it  to  the  jury  to  say  what,  if 
anything,  either  party  did  or  omitted  to  do  in  view  of  all  the 
circumstances  surrounding  them.  Counsel  contend,  how- 
ever, that  the  foregoing  request  should  have  been  given  be- 
cause the  court  had  in  effect  told  the  jury  in  a  prior  instruc- 
tion that  before  going  upon  a  street  car  track  a  person  must 
'look  and  listen."  If  this  were  conceded,  it  would  only 
amount  to  this:  That  the  direction  in  the  request  would 
liave  been  in  conflict  with  a  prior  instruction.  As  we  have 
already  shown,  the  court  did  not  direct  the  jury  that  in  pass- 
ing along  or  in  crossing  a  street  car  track  a  traveler  must 
Btopf  look  and  listen  to  ascertain  whether  there  is  a  car  near 
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or  approaching.  All  that  the  court  said  was  that  a  traveler 
must  exercise  ordinary  care  for  his  own  safety,  and  to  that 
end  must  make  use  of  his  senses.  The  court  in  various  in- 
structions and  in  diflFerent  language  followed  the  rule  adopt- 
ed by  us  in  the  Spiking  Case,  supra,  and  counsel  do  not  con- 
tend that  the  doctrine  laid  down  in  that  case  is  not  sound. 
Indeed,  their  only  contention  is  that  the  court  failed  to  fol- 
low the  doctrine  of  that  case,  but  we  think  that  oounsel's  con- 
tention in  that  regard  cannot  be  sustained. 

Counsel  oflFered  two  other  requests,  designated  as  "B"  and 
"C,**  which  were  refused,  and  they  now  urge  that  such  re- 
fusal constituted  error.  Those  two  requests  in  somewhat 
different  language  referred  to  the  same  matters  that  we  have 
already  considered.  If  we  are  right  in  the  conclusions  reach- 
ed upon  the  matters  hereinbefore  discussed,  then  the  court 
committed  no  error  in  refusing  to  give  said  requests  or  either 
of  them. 

Finally,  it  is  contended  that  the  court  erred  in  giving 
instruction  numbered  20.     The  exception  is  to  the 
instruction  as  a  whole,  and  as  it  contains  several  4 

propositions,  some  of  which  are  confessedly  sound,  the 
exception  under  the  rule  laid  down  in  the  case  of  Famamorth 
V.  U.  P.  Coal  Co.,  82  Utah  112,  89  Pac.  74,  and  the  cases 
there  cited,  is  unavailing. 

We  have  refrained  from  setting  forth  full  copies  of  either 
the  instructions  criticised  or  the  requests  of  counsel  other 
than  those  here  set  forth,  because  it  is  impracticable  to  do 
this  within  the  limits  of  an  opinion.  The  instructions  given 
by  the  court  are  divided  into  twenly  paragraphs  and  cover 
eleven  typewritten  pages  of  legal  cap,  while  the  requests  of 
counsel  cover  several  pages  more.  If,  therefore,  we  had 
copied  all  the  paragraphs  to  which  counsel  excepted  in  whole 
or  in  part,  we  should  also  have  been  compelled  to  .copy  all 
of  the  other  instruction  which  in  some  way  related  to  Qie 
subject  in  order  to  show  that  counsel's  criticisms  were  not 
well  founded.  This  would  have  been  true,  also,  with  respect 
to  the  requests  of  counsel  which  were  refused  by  the  court 
Without  copying  the  whole  instructions  comparisons  could 
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not  be  made.  As  a  general  rule,  such  comparisons  must  be 
made  for  the  purpose  of  determining  whether  the  court  erred 
either  in  giving  certain  instructions  or  in  refusing  requests 
offered  by  counsel,  and  both  the  instructions  and  requests  in 
this  case  come  squarely  within  the  general  rule.  While  it 
would  not  have  constituted  error,  perhaps,  to  have  given  son- 3 
of  appellant's  requests,  yet  the  instructions  given  by  the 
court  covered  fully  those  facts,  and  upon  the  whole  were  fair, 
and  not  open  to  just  criticism.  While  the  jury  would  have 
been  justified  in  finding  for  appellant,  they,  upon  both  the 
law  and  the  facts,  were  also  authorized  to  find  for  the  re- 
spondent. This  being  so,  and  there  being  no  prejudicial 
errors  in  law,  we  have  no  alternative  except  to  affirm  the 
judgment^  which  is  accordingly  done,  with  costs  to  respond- 
ent 

STRAUP,  C-  J.,  and  McCARTT,  J.,  concur. 


PASSOW  et  al.  v.  EMERY,  Sheriff. 

Ho  2090.    Decided  January  6,    1910.     On   Application    for   Rehearing, 
February  11,  1910  (106  Pac.  935). 

1.  Saues — Conditional  Sales — ^Rights  of  Thibd  Persons.  On  a  con- 
ditional sale  of  personalty  retaining  the  title  in  the  seller,  third 
persons  cannot  acquire  any  interest  in  the  property  from  the  buyer 
by  reason  of  his  possession  adverse  to  the  seller  without  the  seller's 
consent.     (Page  69.) 

2.  (Thattex  M(»rroAQE8 — ^Distinoitished  fbom  Onditional  Sale.  A 
contract  between  plaintiffs  and  L.  recited  that  he  had  ordered  cer- 
tain described  chattels  for  $1,187,  terms  $650  cash  balance  in  twelve 
payments,  monthly,  thereafter,  with  interest,  payments  to  be  se- 
cured by  a  mortgage  and  insurance  on  the  goods ;  it  being  understood 
that  title  should  remain  in  plaintiffs  until  the  notes  and  chattel 
mortgage  were  executed  by  L.,  or,  if  the  purchase  was  a  cash  trans- 
action, then  the  title  should  remain  in  plaintiffs  until  they  received 
the  price  in  cash.    L.  paid  $650  with  the  order,  and  on  receipt  of 
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the  goods  entered  into  a  contract,  reciting  that  plaintiffs  had  leased 
to  him  the  same  property  for  twelve  months,  L.  to  pay  as  rental 
$1487,  $650  at  the  execution  of  the  lease  and  $45  on  the  first  of 
each  month  until  the  whole  amount  of  the  rental  should  he  paid, 
the  last  payment  to  he  $42;  that  L.  should  keep  the  property  in  a 
specified  huilding,  pay  interest  on  all  unpaid  rent,  keep  the  prop- 
erty insured,  and  on  default,  plaintiffs  to  he  entitled  to  the  pos- 
session of  the  property.  To  such  contract  was  appended  an  option, 
by  whieh  plaintiffs  for  one  dollar  granted  to  L.  the  right  to  purdiase 
the  property  leased  for  one  dollar  to  be  paid  by  L.  on  January  1, 
1909,  but  to  be  yoid  unless  the  rentals  should  be  paid  as  provided  in 
the  lease,  and  all  the  conditions  performed  by  L.  Held  that,  no 
chattel  mortgage  having  ever  been  given,  such  instruments  consti- 
tuted, when  construed  together,  a  conditional  contract  of  sale,  and 
showed  an  intention  by  plaintiffs  to  retain  title  until  the  goods  were 
paid  for,  and  hence,  prior  to  that  time,  L.'s  creditors  could  obtain 
no  interest  in  the  property  adverse  to  plaintiff's  by  attachment  or 
otherwise,  on  the  theory  that  the  instruments  constituted  a  chattel 
mortgage,  and  that  there  had  been  a  failure  to  comply  with  Ck)mih 
Laws  1907,  sec.  150,  subds.  2,  3,  regulating  chattel  mortgages.  (I^age 
60.) 

Appeal  from  District  Court,  Third  District;  Hon.  M.  L. 
BUchie,  Judge. 

Action  bj  Louis  Passow  and  another  against  Frank  C. 
Emery,  as  sheriff  of  Salt  Lake  County. 

Judgment  for  defendant     Plaintiff  appeals^ 

Rbysbsed,  with  DIBBOnOlTS* 

D.  B.  Hempstead  for  appellants. 

Stephens,  Smith  <6  Porter  for  respondent 

▲ppxixAj^s  ponm. 

The  transacticm  constituted  a  preliminary  conditional  oon- 
txact  of  salC)  title  to  remain  in  vendor  until  payment.  Such 
contracts  have  always  been  upheld  by  the  Supreme  Court 
of  Utah.  (BusseU  v.  Earkness,  4  Utah  197 ;  Tambow  v. 
BecJestead,  25  Utah  468,  at  page  477;  Hirsch  v.  Steele,  10 
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Utah  18;  Detroit  Heating  Co.  v.  Stevens,  16  Utah  177;  lAjr 
fincott  V.  Rich,  19  Utah  140 ;  Lippincott  v.  Rich,  22  Utah 
196;  Standard  Laundry  v.  Dole,  22  Utah  311;  Freed  Fum. 
A  Car.  Co.  v.  Sorensen,  28  Utah  419.)  The  eaae  of  Rnasell 
V.  Harhness,  supra,  was  affirmed  by  the  Supreme  Court  of 
the  United  States.  (See  Russell  v.  Harhness,  118  U.  S. 
663.)  That  leases  of  personal  property  similar  in  form  to 
the  foregoing  are  upheld  either  as  leases  or  as  conditional 
sales,  see  Oercno  v.  Castello,  19  Pac.  Eep.  505  [Colo.]  If 
plaintiff's  exhibit  2  cannot  be  construed  to  be  a  lease, 
it  can  only  be  oonstrued  to  be  a  conditional  sale  contract  of 
the  property  described  therein ;  it  cannot  be  construed  to  be 
a  chattel  mortgage.  (6  Ency.  of  Law,  2  Ed.,  pp.  447-8 ;  1 
Mechem  on  Sales,  sec.  569-573 ;  Hayes  v.  Jordan,  9  L.  B. 
A.  878  [Ga.]  and  cases  cited  in  notes;  Hinenum  v.  Mat- 
thems,  10  L.  R  A.  233  [Pa.]  and  cases  cited  in  notes; 
Tufts  V.  D'Arcambal,  12  L.  R  A.  446  [Mick]  and  cases 
cited  in  notes.)  A  provision  in  the  contract  that  the  pur- 
chaser shall  execute  a  mortgage  on  the  property  to  secure 
the  payment,  does  not  make  the  sale  absolute  unless  the 
mortgage  be  in  fact  executed.  (McRea  v.  Merrifield,  48  Ark. 
160;  1  Mechem  on  Sales,  sec.  583;  Hammond  on  Chattel 
Mortgages^  see.  4,  pp.  9-10;  Nichols  v.  Ashton  [1891],  155 
Mass.  205.) 

BXSPONBXIfT's   poiiirrs. 

In  case  of  doubt  as  to  whether  the  transaction  is  a  condi- 
tional sale  or  a  mortgage  equity  will  construe  it  to  be  a 
mortgage.  (Mining  Co.  v.  Baker,  23  Fed.  258;  Niggler  v. 
Maurin,  24  N.  W.  369;  Rogers  v.  Burris,  9  K  W.  786;  D. 
A.  Tompkins  Co.  v.  OH  Vompmy,  137  Fed.  625).  This 
exhibit  2  is  nothing  more  than  an  instrument  securing  the 
payment  of  the  notes  which  represent  the  debt  and  it  is  con- 
sistent with  the  provisions  of  the  original  agreement.  (Ex- 
hibit 1).     (Haryford  v.  Davis,  102  TJ.  S.  235;  Chicago  Ry. 
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Equipment  Co.  v.  Bank,  136  U.  S.  268;  McOurkey  v.  To- 
ledo &  Ohio  By.,  146  U.  S.  536.)  It  is  settled  law  that  if  a 
seourily  for  money  is  intended,  that  security  is  a  mortgage, 
though  it  may  not  bear  upon  its  face  the  form  of  a  mort- 
gaga  (Singer  Mfg.  Co.  v.  Smith,  19  S.  E.  132,  construing  a 
lease  to  be  a  mortgage).  The  omission  to  demand  the  se- 
curity at  the  time  of  delivery,  or  at  the  time  of  the  giving 
of  the  notes  is  sufficient  to  preclude  the  plaintiff  from  claim- 
ing that  the  transaction  from  that  time  was  on  condition. 
(Brundage  v.  Camp,  21  HL  329 ;  M.  C.  B.  B.  v.  Phillips, 
60  HL  191;  Evsted  v.  Ingraham,  76  K  T.  261).  In  the 
leading  case  of  Parker  v.  Baxter,  86  N.  T.  686,  it  was  held 
where  goods  sold  for  cash  or  notes  are  delivered  to  the  pur- 
chaser without  the  cash  or  notes  being  given  or  demanded  at 
the  time,  the  presumption  is  that  the  condition  is  waived, 
and  that  a  complete  title  vests  in  the  purchaser.  (0 shorn 
V.  Ocmiz,  60  K  T.  640;  Henneqmn  v.  Sands,  26  Wend.  639 ; 
Oowan  V.  Kehoe,  71  IlL  66 ;  Oester  v.  Sitlington^  116  Mo. 
247;  FarUw  v.  Ellis,  16  Gray  229;  Berlin  Machine  Works 
V.  Trust  Co.,  61  K  W.  1131). 

FRICK,  J. 

Appellants  brought  this  action  against  respondent,  as 
sheriff  of  Salt  Lake  County,  to  recover  the  value  of  certain 
personal  properly,  of  whidi  they  claim  to  be  the  owners,  and 
whicth  they  allege  the  respondent  converted  to  his  own  use. 
[Respondent  in  his  answer,  after  making  certain  denials,  as 
an  affirmative  defense  alleges  that  in  taking  the  property  in 
question  he  acted  under  process  of  law  issued  by  a  court  of 
competent  jurisdiction,  and  took  and  sold  the  same  on  an 
execution  issued  upon  a  valid  judgment,  etc.  Appellants  filed 
a  reply,  in  which  they,  in  effect,  deny  all  the  affirmative 
matter  contained  iu  the  answer.  The  case  was  tried  to  the 
court  without  a  jury,  and  the  court  found  the  issues  in  favor 
of  respondent,  and  entered  judgment  accordingly.  Appellants 
present  the  record*  for  review  <m  appeal. 
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The  material  facts  upon  whicli  the  legal  questions  pre- 
sented by  respective  oounsel  arise^  briefly  stated^  are  as  fol- 

The  appellants,  at  the  time  of  the  transaction  herein  re* 
f  erred  to,  were  copartners  engaged  in  business  in  Chicago, 
Illinois,  under  the  firm  name  of  Charles  Passow  &  Sons^  hav- 
ing a  branch  oflSce  at  Salt  Lake  City,  where  they  were  rep- 
resented by  an  agent.  On  December  16,  1907,  one  Joseph 
Leautaud  ordered  certain  pool  and  billiard  tables  and  other 
articles  from  appellants  by  a  written  order,  which,  so  f ar  aa 
material  here^  is  as  foUows: 

''Mr.  Jofteph  Leautaud,  No.  29,  Market  street  of  the  town  of  Salt 
Lake,  SK^te  of  Utah,  has  this,  the  16th  day  of  December,  1907,  con- 
tracted for  and  ordered  of  Charles  Passow  &  Sons,  Chicago,  Illinois, 
through  their  salesman,  W.  H.  Seber,  the  following  mentioned  goods. 
This  contract  subject,  howeTer,  to  the  appioval  of  the  ocnnpany.  [De- 
scribing chattels.]  Goods  to  be  shipped  on  or  about  at  once,  to  Mr. 
Joseph  Leautaud,  town  of  Salt  Lake,  State  of  Utah,  subject  to  delay  on 

account  of  strikes  or  other  unforeseen  accidents,  yia ,  and  the  freight 

payable  by  the  purchaser.  Settlement  to  be  made  on  arrival  of  goods  at 
station,  at  office  of  Charles  Passow  &  Sons.  Price,  ($1,187.00)  eleven 
hundred  and  eighty-seven  dollars.  Terms,  ($650.00)  six  hundred  and 
fifty  dollars,  cash.  Balance  in  twelve  payments  of  $44.75  each,  payable 
In  the  1,  2,  3,  4,  5,  6,  7,  8,  9,  10,  11,  12  following  consecutive  months  with 
interest  at  the  rate  of  8  per  cent,  per  annum.  Payments  to  be  secured 
by  first  mortgage  and  fire  insurance  on  said  goods  above  described,  ex- 
penae  of  which  is  to  be  paid  by  the  purchaser.  It  is  understood  and 
agreed  that  the  title  to  the  property  described  in  this  contract  shall  re- 
main with  Charles  Passow  &  Sons  until  the  notes  and  chattel  mortgage 
are  fully  executed  by  the  purchaser.  Or  if  the  purchaser  herein  is  a  cash 
transaction  then,  and  in  such  event,  the  title  to  the  property  is  to  re- 
main in  said  Charles  Passow  A  Sons,  also,  until  they  receive  the  full 
amount  in  cash  of  the  purchase.'' 

It  is  conceded  that  Leautaud  paid  appellants  the  stim  of 
six  hundred  and  fifty  dollars  of  the  eleven  hundred  and  eigh- 
ty-sefveDi  dollars  mentioned  in  the  order  on  the  day  the  order 
was  given.  The  chattels  mentioned  in  the  order  were  subse" 
quentlj  shipped  from  Chicago  to  Salt  Lake  City,  where,  on 
the  38th  day  of  December,  1907,  appellants,  as  vendors,  and 
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said  Leautaud,  as  vendee,  entered  into  the  following  can- 
tract,  to-wit: 

"This  agreement,  made  and  entered  into  between  Louis  A.  Passow 
and  Henry  £.  Passow,  copartners  as  Chas.  Passow  &  Sons,  of  the  city 
of  Chicago,  in  the  State  of  Illinois,  as  the  parties  of  the  first  part, 
and  J.  Leautaud,  of  Salt  Lake  City,  county  of  Salt  Lake,  State  of 
Utah,  as  party  of  the  second  part. 

'^itnesseth,  that  the  parties  of  the  first  part  hereby  lease  and  let 
unto  the  party  of  the  second  part  the  following  described  personal  prop- 
erty, to- wit:  [describing  chattels]  for  the  term  of  twelve  months  from 
and  after  the  date  hereof;  and  the  party  of  the  second  part  hereby 
promises  and  agrees  to  pay  to  the  parties  of  the  first  part,  as  rental  for 
such  personal  property  during  such  term,  the  sum  of  $1,187.00,  to 
be  paid  as  follows:  The  sum  of  $650.00  at  the  time  of  the  execu- 
tion of  this  lease  and  the  sum  of  $45.00  on  the  Ist  day  of  each  and 
every  month  after  the  date  of  this  lease,  until  the  whole  amount  of  such 
rental  shall  have  been  paid.    Last  payment  to  be  $42.00. 

"The  party  of  the  second  part  further  agrees  to  carefully  ine  the 
property,  hereinbefore  describe,  at  No.  29  Post  Office  Place,  in  the  city 
of  Salt  Lake,  State  of  Utah,  and  not  elsewhere;  to  keep  the  same  in 
good  repair  and  condition;  to  pay  interest  on  all  rental  at  the  rate  of 
eight  per  cent,  per  annum  until  paid,  and  to  keep  said  property  insured 
in  a  solvent  company,  at  the  expense  of  the  party  of  the  second  part, 
and  in  an  amount  equal  to  eighty  per  cent.  (80)  of  the  value  of  such 
property,  with  loss,  if  any,  payable  to  the  parties  of  the  first  part;  and 
in  case  the  party  of  the  second  part  shall  fail  or  neglect  to  secure  sudi 
insurance,  then  the  parties  of  tiie  first  part  shall  have  the  right  to  se- 
cure such  insurance,  and  the  amount  of  the  premium  paid  therefor  shall 
be,  upon  demand  therefor,  paid  by  the  party  of  the  second  part  to  the 
parties  of  the  first  part. 

''Li  case  default  shall  be  made  by  the  party  of  the  second  part  in  the 
payment  of  the  rental  becoming  due  hereunder,  or  any  part  thereof,  or  in 
the  performance  of  any  of  the  terms  or  conditions  of  this  lease,  tiien 
and  in  that  event  the  first  parties  shall,  at  any  time  after  such  default 
and  while  the  same  continues,  be  entitled  to  the  possession  of  the  prop- 
erty hereinbefore  described,  and  shall  have  the  right  to  «iter  any  prctt- 
ises  where  the  same  may  be  and  take  possession  thereof,  with  or  with- 
out process  of  law." 

To  this  contract  was  appended  the  following  writing, 
termed  an  "option :'' 
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"In  omsideraticm  of  the  sum  of  one  dollar,  to  ui  in  hand  paid,  reodpt 
of  which  is  hereby  acknowledged,  and  the  payment  of  the  rental  aa  pro- 
yided  in  the  foregoing  lease,  we  hereby  grant  and  give  unto  tha  party  of 
the  second  pari  to  the  foregoing  leaae,  an  option  to  purehaae  tha  property 
described  in  the  said  lease  for  the  sum  of  one  dollar,  to  bs  paid  by  ths 
party  of  the  second  part  on  the  1st  day  of  January,  1909.  It  is  under- 
stood and  agreed,  however,  that  this  option  shall  be  void  unless  the  pay- 
menta  of  the  rental  shall  be  made  as  proyided  in  the  said  lease  and  eadi 
and  all  of  the  conditions  thereof  performed  by  the  party  of  the  second 
part.  Time  is  the  ess^ce  of  this  contract.  CSias.  Passow  &  Sons,  per 
W.  BL  Seber,  Sales  Agent." 

The  record  furflier  discloses  that  the  vendee  of  said  chatr 
tels,  namely,  Joseph  Leautaud,  on  the  14th  day  of  I>eoem" 
ber,   1907,  entered  into  a  written  agreement,  whereby  he 
leased  a  certain  building  from  one  E.  B,  Minor,  Jr.,  for  the 
term  of  one  year,  commencing  on  the  1st  day  of  Jannaiy, 
1908,  for  an  agreed  rental  of  one  hundred  and  twenty-five 
dollars  per  month,  payable  monthly  in  advance;  that  said 
Leautaud  placed  said  chattels  in  said  building,  which  he  oc- 
cupied and  used  for  a  pool  and  billiard  room;  that  there- 
after, on  or  about  the  Ist  day  of  May,  1908,  said  Minor,  Jr., 
conveyed  said  building,  including  said  lease,  to  the  Minor 
Building  Company,  a  corporation;  that  said  Leautaud  de- 
faulted in  making  payment  of  the  rent  due  for  the  use  of 
said  building  for  the  months  of  May,  June,  July,  and  Au- 
gust, 1908,  aggregating  the  sum  of  five  hundred  six  dollars 
and  sixty-six  cents;  that  on  the  28th  day  of  August,  1908, 
while  said  Leautaud  was  in  possession  of  said  building,  and 
the  chattels  therein  contained  and  now  claimed  by  the  appel- 
lants, said  building  company  commenced  an  action  against 
said  Leautaud  to  recover  the  amount  due  for  the  rent  as  afore- 
said, and,  in  said  action,  obtained  a  writ  of  attachment,  by 
virtue  of  which  respondent  attached  and  took  possession  of 
the  chattels  daimed  by  appellants ;  that  on  said  28th  day  of 
August,  said  Leautaud  duly  entered  his  appearance  in  said 
action,  and  confessed  judgment  therein  as  prayed  for  in  Ihe 
complaint;  that  on  the  Ist  day  of  September,  1908,  a  judg^ 
ment  was  duly  entered  against  said  Leautaud  in  said  action 
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"in  favor  of  said  building  company  for  the  sum  of  five  hun- 
dred and  six  dollars  and  sixty-six  cents  and  interest,  and 
for  fifty  dollars  attorney's  fee;  that  thereafter  an  execution 
was  duly  issued  on  said  judgment,  and  the  same  was  duly 
levied  on  the  chattels  claimed  by  appellants,  and  the  same 
were  duly  sold  under  said  execution,  and  the  proceeds  there- 
of applied  in  part  payment  of  said  judgment  It  is  also 
made  to  appear  that  appellants  demanded  from  respondent 
the  chattels  in  question  immediately  after  he  had  taken  the 
same  upon  said  writ  of  attachment^  and  again  before  he  sold 
the  same,  and  also  protested  the  sale. 

Upon  the  trial  the  court  admitted  certain  evidence  over 
appellants'  objections,  and  excluded  some  which  they  offered. 
They  complain  of  the  court's  rulings  in  this  regard ;  but,  in . 
view  of  the  result  reached,  these  matters  need  no  further 
consideration. 

The  court  also  admitted  in  evidence  certain  letters  writ- 
ten by  appellants.  These  letters  were  admitted  in  connec- 
tion with  the  two  instruments  whidi  we  have  set  forth  at 
large  in  this  opinion,  as  having  some  bearing  upon  the  con- 
struction that  should  be  given  them.  We  are  of  the  opinion, 
however,  that  in  this  action  appellants'  and  respondent's 
rights  must  bcf  measured  and  determined  from  the  conditions 
contained  in  the  two  instruments  to  which  we  have  referred, 
and  hence  we  shall  not  refer  further  to  any  of  said  letters. 
In  view  that  the  action  is  one  for  conversion  each  party  must 
stand  or  fall  upon  his  legal  rights.  The  appellants  contend 
that  the  transaction  between  them  and  said  Leautaud,  under 
the  decisions  of  this  court,  constitute  a  conditional  sale ;  that 
the  title  remained  in  appellants  until  the  purchase  price  for 
said  chattels  was  fully  paid ;  that  the  same  was  not  paid,  but 
the  vendee  made  default  in  the  payment  thereof,  and  there- 
fore the  title  and  the  right  to  possession  of  said  chattels,  as 
against  the  respondent,  always  was  and  now  is  in  appellants, 
and  therefore  the  respondent  never  had  or  could  have  any 
right  or  title  in  or  to  the  same,  and  hence  by  selling  the  same 
was  guilty  of  conversion.     The  court,  however,  held  that 
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the  instniment  ex^uted  by  Leautaud  and  appellants  on  De- 
cember 28,  1907,  constituted  a  chattel  mortgage;  that  said 
mortgage,  while  valid  as  between  the  parties  thereto,  was 
invalid  as  against  the  creditors  of  Leautaud,  and  hence  as 
against  the  respondent,  because  appellants  and  said  Leautaud 
had  failed  to  comply  with  subdivisions  2  and  3  sec.  160, 
Comp.  Laws  1907,  relating  to  chattel  mortgages.  We  cannot 
conceive  upon  what  theory  the  trial  court  based  its  conclusion 
in  view  of  the  language  used  in  the  two  instruments,  all 
of  which  we  have  set  forth  at  length,  and  which,  in 
view  of  both  the  issues  and  the  evidence,  must  control  in 
this  casa  Whatever  may  be  said  with  regard  to  the  mean- 
ing or  some  of  the  provisions  contained  in  said 
instrum^it8>  the  intention  of  the  parties  that  the  title 
should  not  pass  to  the  vendee  Leautaud  until  he  had 
complied  with  certain  conditions  is  as  certain  as  lan- 
guage can  well  make  it  Whether  the  terms  of  the  instru- 
ments which  the  court  held  constituted  a  chattel  mortgage 
amounted  to  a  lease  or  a  conditional  sale  in  so  far  as  the 
rights  of  appellants  and  respondent  are  concerned  is  not  of 
controlling  importance.  The  respondent  must  fail  if  the  legal 
title  to  the  property  in  question  was  in  appellants;  for,  in 
such  event,  it  was  their  property,  and  not  Leautaud's,  when 
respondent  levied  upon  the  same.  (Kohler  v.  Hayes,  41  Cal. 
455.) 

But  it  seems  to  us  that  under  the  decisions  of  this  court 
there  is  no  escape  from  the  conclusion  that  the  transaction 
between  appellants  and  Leautaud,  as  the  same  is  reflected  in 
the  written  instruments  to  which  we  have  referred,  and  which 
must  control  in  this  action,  is,  in  legal  effect,  a  conditional 
sale,  by  the  terms  of  which  the  title  to  the  property  in  ques- 
tion was  to  remain  in  appellants  as  vendors  until  the  vendee 
had  either  executed  and  delivered  a  formal  chattel  mort- 
gage by  which  the  property  was  conveyed  to  appellants,  or, 
in  case  no  such  mortgage  was  executed,  then  until  the  vendee 
bad  paid  the  full  purchase  price  for  said  chattels.     When 
and  how  did  the  vendee  either  make  and  deliver  a  chattel 
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mortgage  or  make  payment  of  the  purchase  price  t  From  the 
very  terms  of  the  agreement  dated  December  28,  1907,  it 
is  clear  that,  whatever  else  it  may  be  called,  it  is  not,  and 
was  not  intended  as^  a  chattel  mortgage.  Nor  was  it  intended 
that  thereby  the  title  should  pass  from  appellants  to  Leau- 
taud.  That  in  the  absence  of  estoppels  the  intention  of  the 
parties,  if  such  intention  can  be  ascertained  from  their  agree- 
ment, must  control  in  this  class  as  in  all  other  cases,  and  that 
the  whole  agreement  of  the  parties  and  the  surrounding  cir- 
cumstances attending  the  transaction  must  be  considered  in 
arriving  at  such  intention,  is  well  stated  by  Mr.  Justice 
Straup  in  the  case  of  Freed,  etc.,  Co.  v.  Soreneen,  28  Utah 
419,  429,  79  Pac.  664,  667,  107  Am.  St  Rep.  781.  In  dis- 
cussing the  question  now  under  consideration  it  is  said: 

''It  ifl  ^v«ll  to  observe  that  the  determination  whether  a  sale  it  abso- 
lute or  conditional  depends  primarily  upon  the  intention  of  the  parties, 
to  be  gathered  from  all  the  terms  of  the  contract,  the  circumstances 
attending  the  transaction,  and  the  conduct  of  l^e  parses.  Tliis  is  to 
be  determined,  not  from  any  one  or  several  stipulatioas  in  the  contract 
disconnected  from  aU  others,  and  so  construed  as  to  render  other  por- 
tions of  the  contract  nugatory,  but  it  is  to  be  determined  by  ascertaining 
the  ruling  intention  of  the  parties,  gathered  from  aU  the  language  they 
have  used,  and  from  a  oonsideration  of  the  whole  conti^ct,  and,  if 
possible,  to  give  it  such  oonstruction  as  will  harmonize  and  give  effect 
to  aU  of  its  provisions." 

If  we  apply  the  foregoing  rule  of  construction  to  the  lan- 
guage of  the  parties  as  contained  in  the  written  instrument 
introduced  in  evidence  in  this  case,  we  can  see  no  escape 
from  the  conclusion  that,  whatever  else  the  ruling  intention 
of  the  parties  may  have  been,  they  did  not  intend  that  the 
title  to  the  chattels  in  question  should  pass  from  appellants 
to  said  Leautaud  unless  and  until  the  full  purchase  price 
thereof  was  paid.  The  passing  of  title  therefore  was  made 
dependent  on  the  payment  of  the  purchase  prica  Whether 
the  transaction  be  termed  a  lease  or  a  conditional  sale  of  tibe 
chattels  cannot  affect  the  result  (KoMer  v.  Hayes,  suptn,) 
Whatever  such  a  transaction  may  be  called  it  is  neither  an 
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absolute  sale  nor  a  mortgaga  (1  Mechem  on  Sales,  sec  685.) 
Where,  as  in  the  transaction  in  question,  the  title  is  retained 
by  the  vendor,  this  court,  as  appears  from  the  cases  cited  by 
Mr.  Justice  Straup,  beginniag  with  Russell  v.  Harhness,  4 
Utah  197,  7  Pac.  866,  to  Freed,  etc.,  Co.,  v.  Sorenaen,  awpra, 
has  consistently  and  persistently  held  that  a  thiixi  per- 
son cannot  acquire  any  interest  in  the  property  from  1 
ihib  vendee  by  reason  of  his  possession  adverse  to  the 
vendor,  without  his  consent,  either  express  or  implied.  Wheth- 
er such  a  rule,  in  all  cases  and  under  all  circumstances,  re- 
boots the  most  equitable  reults  is  not  a  material  question 
now.  Those  who  transaiit  business  in  this  state  have  the 
ri^t  to  rely  upon  the  law  as  declared  in  the  decisions  of  this 
court,  and  are  entitled  to  the  full  l^al  effect  of  contracts  re- 
specting conditional  sales.  Nor  are  the  legal  effects  of  such 
contracts  to  be  avoided  by  false  or  unnatural  constructions. 
Such  contracts,  as  pointed  out  by  Mr.  Justice  Straup  in 
the  case  quoted  from,  are  to  be  considered  and  con- 
strued like  other  contracts,  and  if,  by  a  fair  and  reasonable 
construction  of  any  contract,  it  is  apparent  that  the  parties 
intended  that  the  title  should  pass,  or,  if  the  ordinary  and 
usual  meaning  of  Iheir  language  leads  to  Such  a  result,  then 
the  transaction  should  be  held  to  be  a  sale  absolute,  and 
treated  like  other  sales.  So  long  as  it  is  clear  that  the  par- 
ties did  not  intend  title  to  pass,  and  the  contract  is  legal,  and 
in  no  way  contravenes  either  public  policy  or  a  positive  stat- 
ute, the  courts  should  enforce  the  contract  made  by  the  par- 
ties, and  not  make  one  for  them. 

ITor  is  the  contention  that  appellants  had  not  declared  a 
forfeiture  of  the  prior  payment,  either  in  the  contract  or  af- 
terwards, material.  As  between  the  parties  to  this  action, 
and  in  view  of  the  issues,  it  is  not  material  what,  if  any, 
equities  may  exist  as  between  the  vendor  and  the  vendee  of 
the  chattels,  or  any  of  his  creditors.  This  is  well  illustrated 
in  ThirWy  v.  Rambau;,  93  Mich.  164,  53  N.  W.  159.  What- 
ever r^hts  the  vendee  or  any  of  his  creditors  might  have  in 
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a  court  of  equity  where,  in  view  of  proper  pleadings,  all  the 
parties  were  in  court,  we  need  not  decide.  It  may  he  that, 
where  the  vendee  has  paid  nearly  the  whole  purchase  price, 
and  thus  has  acquired  a  large  equity  in  the  chattels,  either 
he  or  any  creditor  of  his,  in  a  proper  proceeding  in  a  court 
of  equity,  might  require  the  vendor  to  receive  the  balance  due 
on  his  contract,  and  that  the  court,  after  such  payment, 
would  then  deal  with  the  property  as  belonging  to  the  ven- 
dee. The  question,  however,  is  not  before  us,  and  we  express 
no  opinion  one  way  or  the  other  upon  it. 

In  view  of  what  we  have  said,  it  follows  that  the  court 
erred  in  holding  that,  under  the  contract  in  question, 
the  title  to  the  chattels  passed  from  appellants. to  Lean-         2 
taud,  and  that  the  transaction  constituted  a  mortgage. 
The  judgment  in  favor  of  respondent,  therefore,  cannot  be 
sustained. 

The  judgment  is  reversed,  with  directions  to  the  trial  court 
to  grant  a  new  trial,  and  to  proceed  with  the  case  in  accord- 
ance with  the  views  herein  expressed;  appellants  to  recover 
costs. 

STEAUP,  C.  J.,  and  McCAKTT,  J.,  concur. 

ON  APPUOATION  FOB  BBHBABIITO. 
FRICK,  J. 

Kespondent  has  filed  a  petition  for  rehearing,  in  which  it 
is  contended  that  this  court  erred  in  holding  that  it  was  the 
real  intention  of  the  parties  to  the  agreement,  set  forth  in 
the  original  opinion,  that  the  title  to  the  chattels  herein  m^i- 
tioned  should  not  pass  '^to  said  Leautaud  unless  and  until 
the  full  purchase  price  thereof  was  paid."  It  is  contended 
that  the  title  was  to  be  retained  by  appellants  until  payment 
was  made  only  in  case  the  transaction  was  a  cash  one;  that 
the  transaction  passed  on  by  us  was  not  a  cash  transaction, 
and  hence  the  condition  that  the  title  should  not  pass  until 
full  payment  of  the  purchase  price  did  not  apply.    In  order 
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to  prove  this  counsel  for  respondent  argue  in  their  applica- 
tion for  rehearing  that,  if  the  mortgage  referred  to  in  the 
original  order  had  been  executed  and  delivered,  no  one  could 
doubt  that  upon  its  execution  and  delivery  the  title  would 
have  passed  from  appellants  to  Leautaud.  From  this  state- 
ment it  is  assumed  that  under  the  facts  and  circumstances 
of  this  case  the  title  passed  without  the  payments  having 
been  made.  This  contention  is,  however,  based  upon  the 
theory  that,  if  the  appellants  unconditionally  delivered  the 
chattels  to  Leautaud  without  insisting  upon  their  payment  in 
cash,  or  upon  the  execution  and  delivery  of  the  mortgage 
in  the  original  order  mentioned,  then  the  appellants  have 
waived  the  condition  precedent  to  the  passing  of  title,  and 
that  the  title  to  the  chattels  would  have  passed.  As  to  whether 
appellants  unconditionally  made  such  a  delivery  it  is  con- 
tended is  a  question  of  fact  which,  as  the  opinion  now  stands, 
respondent  is  prevented  from  trying.  When  counsel  for 
appellants,  at  the  trial,  attempted  to  show  why  the  chattel 
mortgage  was  not  executed  and  delivered,  and  further  of- 
fered to  explain  why  the  agreement  called  a  lease  was  exe- 
cuted in  lieu  of  the  mortgage,  counsel  for  respondent  ob- 
jected, and  the  court  sustained  the  objection.  Both  court 
and  counsel  then  entertained  the  view,  no  doubt,  that  wheth- 
er title  to  the  chattels  passed  or  not  must  be  determined  as  a 
question  of  law  from  the  terms  of  the  written  agreement 
entered  into  between  appellants  and  Leautaud.  In  view  of 
the  issues  we  think  the  ruling  was  correct  In  preparing 
the  original  opinion  we  thought,  and  still  think,  that,  in 
view  of  all  the  facts  and  circumstances  disclosed  by  the 
record,  the  question  as  to  whether- the  parties  intended  that 
the  title  to  the  chattels  should  pass,  and  whether  or  not  it  did 
pass,  is  a  question  of  law.  In  view  of  this  conclusion  no  other 
result  was  possible  than  the  one  reached  in  the  original 
opinion.  The  application  for  a  Tflhearinij,  therefore,  should 
be,  and  accordingly  is,  denied. 

STRATJP,  C  J.,  and  McCAETT,  J.,  concur. 
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STATE  ex  rel.  BRANDL  v.  SILVER  KTNG  CONSOLI- 
DATED MINING  COMPANY  OF  UTAH  et  aL 

No.  2051.    Decided  January  6,  1910   (106  Pac  520). 

1.  Ck)BFOBATIONS — StOCKHOLDEBS — iNSPECnON   OF  COBPORATB  BOOKS — 

Enfobcbment  of  Right.  In  a  proceeding  to  compel  a  corporation 
to  allow  an  examination  of  its  books,  the  testimony  of  plainti£f 
that  he  had  not  demanded  a  list  of  the  stockholders  and  that  he 
had  not  expressed  a  desire  for  such  list,  where  immediately  after 
such  statement  he  corrected  his  testimony,  and  testified  that  he  did 
desire  the  names  of  the  stockholders,  and  gave  his  reasons  for  wish- 
ing such  knowledge,  does  not  warrant  the  finding  that  plaintiff  "haa 
disclaimed  any  desire  to  inspect  the  stock  books  of  said  defendant 
corporation,  or  to  obtain  any  information  as  to  who  said  stock- 
holders were."     (Page  65.) 

2.  Obpobations — iNSPBcrnoN  of  CoBPOB^'nE  Books  bt  Stockholdebs 
— ^Enfobceicent  of  Right — Evidence.  In  a  proceeding  to  compel 
a  corporation  to  allbw  a  stockholder  to  inspect  the  corporate  books« 
where  defendant's  answer  admitted  that  plaintiff  wanted  to  ascer- 
tain the  names  of  the  stockholders,  testimony  of  plaintiff  as  to 
whether  he  wished  to  learn  the  names  of  the  stockholders  was  ir- 
relevant, there  being  no  issue  as  to  whether  plaintiff  wanted  the 
names  of  stockholders.     (Page  67.) 

3.  EVIDBNOB— EVIDENOB   ADMISSIBLE   BT    ADKISSION    OF    SnOULB    EVI- 

DENCOB.  The  mere  fact  that  the  court  permitted  irrelevant  evidence 
could  not  create  an  issue  where  none  was  presented  by  the  plead- 
ings.    (Page  67.) 

4.  Ck)BPOBATIONS — iNSFBOnON  OF  COBFOSLATZ  BOOKS — BRIGHT  OF  StOOK- 

HOUHEBS.  Under  Comp.  Laws  1907,  sec  329,  providing  that  "the 
books  of  every  corporation  .  .  .  must  be  kept  as  to  show  the 
original  stocldiolders  .  .  .  and  the  transfers  thereof,''  a  cor- 
porate stockholder  has  the  right  to  inspect  the  corporate  books  to 
ascertain  the  names  of  other  stockholders  in  the  absence  of  any 
reason  for  denying  such  right.!     (Page  68.) 

Appeal  from  District  Court,  Third  District;  Hon.  M.  L. 
Ritchie,  Judge. 


1  CJlawson  t.  Clayton,  33  Utah,  266,  93  Pac.  729,  distinguished. 
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Application  by  the  State^  on  the  relation  of  Joseph  Brandl^ 
for  a  writ  of  mandate  to  the  Silver  King  Consolidated  Min- 
ing Company  of  Utah,  a  corporation,  and  G.  W.  Browning, 
aeeretary. 

From  a  judgment  for  inaufficient  relief,  relator  appeals. 

BxYXBSZDw 

Snyder  dk  Snyder  for  appellant 

Henderson,  Pierce,  Critchlow  k£  Barrette  and  Howat  dc 
MacmiUan  for  respondents. 

APPSIXA2n<8  POINTS. 

It  is  no  longer  the  subject  of  doubt  in  this  state  that  the 
corporate  books  and  papers  of  any  incorporation  may  be  ex- 
amined by  a  stockholder  either  in  person  or  through  an  agent 
for  all  lawful  and  proper  purposes,  and  certainly  for  the 
purposes  shown  in  this  application.  (Compiled  Laws  of 
Utah,  1907,  section  329 ;  HarJenesa  v.  Ovihrie,  27  Utah,  248, 
199  U.  S.  148;  Cla^son  v.  Clayton,  83  Utah  266;  Cobh  v. 
Lagarde,  129  Ala.  488,  80th  So.  826;  Mitchell  v.  Rubber 
Bedamation  Co.,  24  AU.  407;  Weihenmayer  v.  Bitner,  42 
AtL  345,  88  Md.  825;  Stone  v.  Kellogg,  46  M.  E.  222,  165 
HL  192 ;  Foster  v.  White,  86  Ala.  457,  6  So.  89,  Cincinnati 
YoOcMatt  Brewing  Co.  v.  Hoffmeister,  56  K  E.  1038 ;  State 
ex  rel.  Weinberg  v.  Pacific  Brewing  &  Malting  Co.,  21  Wash- 
ington 461;  People  v.  Goldstein,  56  K  T.  S.  806;  2  Clark 
ft  Marshall,  p.  1649,  50,  note;  Stone  v.  Kellogg,  165  HI.  204, 
46  N.  E.  222;  In  re  Steinway,  45  L.  R.  A.,  p.  462,  rf  seq.; 
Notes  bottom  page  462,  468,  464;  Swift  v.  State  ex  rel. 
Bichardson,  6  Aa  856.) 

FRICK,  J. 

Appellant,  as  a  stockholder  of  the  respondent  Silver  King 
Confiolidated  Mining  Company  of  Utah,  made  application  to 
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the  district  court  of  Salt  Lake  County  for  a  -writ  of  mandate 
requiring  said  company  and  one  G.  W.  Browning,  its  secre- 
tary, to  permit  appellant,  through  an  expert  accountant,  to 
examine  the  books  of  said  company  for  the  purpose  of  ascer- 
taining therefrom  "the  amount  of  issued  stock  of  said  corpo- 
ration, the  names  of  the  stockholders,  and  the  financial  con- 
dition of  said  corporation."  The  court  issued  an  alternative 
writ,  to  which  the  company  aforesaid  and  Mr.  Browning, 
hereinafter  designated  respondents,  filed  their  answer,  in 
which  they  contested  the  right  of  appellant  to  inspect  the 
books  of  said  corporation.  Kespondents,  however,  in  their 
answer,  admitted  that  appellant  demanded  an  inspection  of 
the  books  at  the  time  and  for  the  purposes  alleged,  but  they 
averred  that  the  reasons  stated  by  him  were  not  the  only  rea- 
sons for  which  he  desired  to  inspect  the  corporate  books.  In 
view  that  the  court  found  that  the  averments  in  the  answer 
were  not  sustained  by  the  evidence,  we  shall  not  refer  to  the 
answer  further. 

Upon  the  hearing  the  court  found  the  facts,  in  substance^ 
as  follows:  That  said  Silver  King  Consolidated  Mining  Com- 
pany of  Utah  is  a  corporation  incorporated  tmder  the  laws 
of  Utah;  that  appellant  is  a  bona  fide  stockholder  of  record  of 
said  corporation;  that  appellant  had  duly  applied  for  and 
had  requested  said  respondents  during  business  hours  to  per- 
mit him,  through  an  accountant,  to  examine  the  books  and 
records  of  said  corporation;  and  that  said  respondents  re- 
fused such  request,  and  refused  appellant  the  right  to  exam- 
ine said  books  and  records.  The  fifth  finding  of  fact,  and 
the  only  one  which  is  questioned  by  appellant,  is  as  follows : 
"That  the  relator  has  disclaimed  any  desire  to  inspect  the 
stock  books  of  said  defendant  corporation  or  to  obtain  any 
information  as  to  who  said  stockholders  were."  Then  fol- 
lows the  finding  that  "the  allegations  of  defendants'  answer 
are  not  sustained  by  the  evidence."  Upon  these  findings,  the 
court  made  conclusions  of  law  by  which  he  found  that  appel- 
lant was  entitled  to  a  peremptory  writ  of  mandate  "directing 
and  compelling  the  defendants  to  permit  relator,  by  a  compe- 
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tent  and  proper  agent  duly  appointed,  to  inspect  all  the  books 
of  aoc5ount,  vouchers,  and  records  of  said  defendant  corpora- 
tion except  so  far  as  the  same  may  disclose  the  names  of  the 
stockholders  of  said  defendant  corporation/'  (Italics  ours.) 
Judgment  was  entered  in  accordance  with  the  foregoing 
findings  and  conclusions.  The  record  also  discloses  that  after 
said  judgment  was  rendered  appellant,  through  his  account- 
ant, attempted  to  inspect  the  'Tbooks  of  account,  vouchers  and 
records,''  and  in  doing  so  a  certain  voucher  for  foureten  thous« 
and  seven  hundred  dollars  and  fifteen  cents  was  withheld 
from  the  accountant  for  the  reason  that  the  voucher  "would 
disclose  the  names  of  stockholders.''  Appellant  then,  by  mo- 
tion, applied  to  the  court  for  a  modification  of  the  writ  so 
as  to  permit  him  to  "examine  the  sources  of  receipts  and  all 
disbursements,  .  .  .  even  though  the  same  may  disclose 
the  name  of  a  stockholder."  The  court  refused  to  make  the 
modification,  and  denied  the  motion.  The  appeal  is  from  the 
original  judgment. 

Coimsel  for  appellant  have  assigned  a  large  nimiber  of 
errors,  but,  as  we  view  the  matter,  the  whole  case  turns  on 
whether  the  fifth  finding  of  fact  and  the  conclusion  of  law, 
both  of  which  we  have  given  in  full,  and  both  of  which  are 
attacked  by  appellant,  can  be  sustained.  Counsel  for  appel- 
lant earnestly  insist  that  the  fifth  finding  of  fact  is  contrary 
to,  and  is  not  supported  by  the  evidenca  This  so-called  find- 
ing of  fact,  as  we  read  the  record,  is  not  responsive  to  any 
issue  in  the  case.  Appellant  in  his  application  for  the  writ 
asked  the  right  to  make  an  examination  of  the  corporate 
books  to  ascertain,  among  other  things,  "the  names  of  the 
stockholders."  It  is  true  that  on  cross-examination 
he,  in  substance,  testified  that  he  was  not  asking  for  1 

a  list  of  the  stockholders,  and  that  he  had  not  asked 
the  secretary  of  the  corporation  for  such  a  list.    When,  how- 
ever, liis  attention  was  directed  to  what  he  had  asked  for  in 
hia  application,  he  at  once  said,  "I  remember  now,"  and 
at  once  corrected  his  former  testimony  by  stating  that  he 

37  Utah — 6 
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did  ask  for  a  list  of  its  stockholders,  and  that 
he  did  ^Vant  to  find  out  who  were  the  stoddiolders.''  He 
followed  these  statements  by  giving  his  reasons  for  wanting 
to  know  who  the  stockholders  were.  All  these  statements 
were  made  on  cross-examination,  and  were  made  within  a 
few  minutes  of  time.  It  is  very  clear  that  the  witness  whai 
first  asked  about  the  list  of  stockholders  had  forgotten  about 
the  matter,  and  that,  when  his  attention  was  directed  to  his 
application,  he  then  recalled  the  fact,  and  then  stated  that 
he  desired  a  list  of  the  stockholders,  and  gave  his  reasons 
therefor.  In  view  of  the  state  of  the  record,  it  is  not  easy  to 
understand  how  the  court  arrived  at  the  conclusion  that  the 
appellant  ^'has  disclaimed  any  desire  to  inspect  the  stock 
books,*'  and  thus  did  not  want  to  know  who  the  stockholders 
wera  The  most  that  can  be  deduced  from  appellant's  testi- 
mony, when  all  he  said  is  considered,  is  that  he  denied  having 
at  any  time  demanded  a  list  of  the  stockholders,  and  further 
denied  having  at  some  time  prior  to  the  giving  of  his  testi- 
mony expressed  a  desire  for  a  list  of  the  stockholders^  or  that 
he  desired  to  know  who  his  fellow  stockholders  were.  But, 
immediately  after  having  made  the  foregoing  statements,  he 
testified  that  he  did  desire  to  know  who  his  fellow  stoddiold' 
erg  were,  and  gave  his  reasons  for  desiring  to  know.  The 
foregoing  in  our  judgment  is  a  fair  statement  of  what  appel- 
lant's testimony  amounts  to.  After  giving  it  all  the  force  and 
effect  that  it  is  entitled  to,  it  falls  far  short  of  supporting 
the  conclusion  that  appellant  ^^as  disclaimed  any  desire  to 
inspect  the  stock  books  of  said  defendant  corporation  or  to 
obtain  any  information  as  to  who  said  stockholders  were." 
After  the  appellant  had  made  the  denials  we  have  alluded  to, 
and  after  he  refreshed  his  recollection,  he  positively  stated 
that  he  did  desire  to  know  who  the  stockholders  were,  and 
further  stated  his  reasons  for  so  desiring.  Keeping  in  mind 
the  circumstances  under  which  both  denials  and  the  positive 
statements  above  referred  to  were  made  and  their  character, 
the  denials  were  clearly  modified,  and  thus  lost  their  proba^ 
tive  force  and  effect    But,  apart  from  this,  as  we  have  point- 
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ed  out^  respondents  admitted  in  their  answer  that  appellant 
wanted  to  inspect  the  books  for  the  purposes  stated  by  him, 
one  of  which  was  to  learn  who  the  stockholders  were.  They 
averred,  however,  that  those  were  not  the  only  purposes  he 
had  in  view.  The  court,  however,  found  that  this  averment 
was  not  true.  That  appellant  wanted  to  learn  who  the  stock- 
holders were  was  therefore  admitted  by  the  answer, 
and  hence  no  issue  in  this  respect  was  presented.  2 

When  appellant's  counsel  therefore  objected  to  the 
cross-examination  of  appellant  as  irrelevant,  the  court  should 
have  sustained  the  objection.    But  the  mere  fact  that 
the  court  permitted  the  evidence  could  not  create  an  3 

issue  where  none  was  presented  by  the  pleadings. 

But,  assuming  that  the  court  was  justified  in  concluding 
for  appellant's  statement  that  in  making  the  demand  to  in- 
spect the  corporate  books  his  principal  purpose  was  not  to 
learn  ^ho  the  stockholders  were,  or  that  he  then  had  no  de- 
sire to  learn  that  fact,  how  does  this  affect  appellant's  rights 
in  view  of  the  court's  findings  ?  It  appears  from  the  findings 
that  the  court  found  every  fact  which  entitled  appellant  to 
an  inspection  of  the  corporate  books  for  any  purpose  in  his 
favor.  Moreover,  the. court  found  that  all  the  matters  that 
were  set  forth  in  respondent's  answer,  whether  they  amounted 
to  a  defense  or  not,  were  not  sustained  by  the  evidence.  This 
being  so,  upon  what  theory  did  the  court  limit  appellant's 
right  to  inspect  the  corporate  books?  It  would  seem  self- 
evident  that  the  right  of  a  stockholder  to  know  who  his  fellow 
associates  were,  in  view  of  the  facts  found  by  the  court,  could 
not  be  questioned  by  the  corporation  or  any  one  else,  and  can- 
not be  interfered  with  by  a  judgment  of  a  court  Suppose 
a  stockholder  says :  "As  I  view  it  now  I  do  not  care  to  know 
who  the  stockholders  are.''  Is  that  a  good  reason  for  the* 
court's  denying  him  the  right  to  learn  that  fact  from  the  cor- 
porate books  if  he  should  change  his  mind  about  the  matter  ? 
In  many  of  the  states  corporations  must  keep  a  correct  list  of 
the  stockholders,  and  such  list  must  constantly  be  accessible 
to  the  stockholders.    Section  829,  Comp.  Laws  1907,  among 
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other  things,  provides:  "The  books  of  every  corporation 
.  .  •  must  be  kept  as  to  show  the  original  stockholders 
.  .  .  and  the  transfers  thereof."  In  our  judgment  it 
requires  no  argument  to  show  that  this  provision  is  intended 
for  the  benefit  of  the  stockholders  rather  than  for  the  benefit 
of  the  corporation.  This  is  but  reasonabla  Why  should  any 
one  be  denied  the  ri^t  of  knowing  who  his  associates  are? 
Upon  what  ground  can  a  denial  of  such  a  right  be  based  ?  If 
it  be  possible  to  make  any  defense  in  support  of  such  a  denial 
(a  matter  we  do  not  pass  on),  there  certainly  is  nothing  in 
the  record  before  us  that  can  be  said  to  support  any  such  de- 
fense. Under  the  facts  as  found  by  the  court,  the  appellant 
is  clearly  entitled  to  an  inspection  of  the  corporate  books,  and 
to  ascertain  therefrom,  if  he  so  desires,  who  his  fellow  asso- 
ciates are. 

Counsel  for  both  parties  have  argued  with  much  force  and 
ability  the  question  as  to  whether  the  right  of  a  stockholder 
to  inspect  the  corporate  books  under  our  statute  is  absolutei, 
and  whether  such  right  may  be  enforced  regardless 
of  any  motive  or  purpose  he  may  have  in  view.  While  4 
these  questions  are  interesting,  and  have  to  a  limited 
eoctent  been  passed  on  by  this  court  in  Clcmson  v.  Clayton, 
38  Utah,  266,  93  Pac  729,  we  cannot  see  how  they  are  in- 
volved in  this  case.  As  appears  from  the  case  of  Clanvsan  v. 
Clayton,  whatever  defense  a  corporation  may  have  it  must  be 
set  up  in  the  answer.  In  this  case  an  alleged  defense  was  set 
up,  but  the  court  found  that  whatever  was  set  up  in  the  answer 
was  not  sustained  by  the  evidence.  This  finding  is  not  assail- 
ed. For  the  purposes  of  this  decision  there  was  therefore  no 
defense,  hence  what  might  or  might  not  be  a  defense  is  not 
material. 

For  the  reasons  aforesaid,  we  are  of  the  opinion  that  the 
court  erred  in  limiting  appellant's  right  to  inspect  the  cor- 
porate books.  The  judgment  is  therefore  reversed  and  the 
cause  is  remanded  to  the  district  court,  with  directions  to  set 
aside  the  fifth  finding  of  fact  or  conclusion,  whichever  it  may 
be  called,    to  modify  its  conclusions  of    law  to  conform 
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to  the  views  expressed  in  this  opinion,  and  to  modify  the 
judgment  so  as  to  make  the  writ  issued  thereunder  uncondi- 
tional^ and,  wh^i  so  modified,  to  order  a  writ  of  mandate  to 
issue  whereby  respondents  are  required  to  permit  appellant  to 
inspect  the  corporate  books  of  the  respondent  company  as 
prayed  for  by  him  in  his  application,  appellant  to  recover 
costs. 

STEAUP,  C.  J-,  and  McCARTHY,  J.,  concur. 


CAINE  V.  HAQENBARTH. 

No.  2094.    Decided  January  0,  1910.    On  Application  for  Kehearing, 
February  11,  1910  (106  Pac.  945). 

1.  OoNTBACTS — OoNSTBUcnoN — Intknt.  The  primary  object  in  the 
construction  of  a  contract  is  to  discover  the  intent  of  the  parties 
from  a  consideration  of  tiie  whole  contract     (Page  78.) 

Z.  GONTBACTS— CONSTBUOnON — ^EQUrTABLB  AND  UNOONSOIONABIB  RE- 
SULT. Where  the  exact  meaning  of  a  written  contract  is  in  doubt, 
as  where  the  language  used  is  contradictory  and  obscure,  and  there 
are  two  interpretations  possible,  one  of  which  establishes  a  com- 
paratively equitable  contract  and  the  other  an  unconscionable  one, 
the  former  should  prevail.     (Page  82.) 

3.  Mines  and  Minbbaub— Mnrnco  Option— TRANsrEBp-OoNsnnBA- 
TiON — Conditions.  Plaintiffs  had  secured  from  a  mining  company 
an  option  on  a  copper  mine  for  sixty  days  from  January  17,  1907, 
for  one  million  dollars,  provided  they  paid  five  thousand  dollars 
of  the  purchase  price  within  thirty  days,  and  thereafter  in  the 
event  of  a  sale  two  hundred  and  forty-five  thousand  dollars  in  two 
months  from  the  date  of  the  option,  and  the  balance  in  equal 
installments  in  four,  six,  and  eight  months  from  that  date.  The 
option  was  valueless  to  plaintiffs  unless  they  could  sell  it  within 
the  time  specified  to  a  person  able  to  perform,  and  after  one  at- 
tempted sale  had  failed,  when  the  option  had  only  thirty-nine  days 
to  run,  plaintiffs  effected  an  assignment  thereof  to  defendant  in 
consideration  of  two  hundred  thousand  dollars,  the  writing  reciting 
that  plaintiffs  sold  all  their  right,  title,  and  interest  in  the  option 
described,  and  did  ''by  this  conveyance  for  the  consideration  therein 
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named  convey  the  following  described  mining  property  and  claims" 
to  defendant,  conditioned  on  the  following  payments :  Ten  thousand 
dollars,  part  of  the  two  himdred  thousand  dollars,  paid  at  once; 
forty  thousand  dollars  to  be  paid  "at  the  time  when"  defendant 
shall  be  required  to  pay  to  the  mining  company  the  first  payment 
under  the  option;  the  remaining  portion— one  hundred  and  fifty 
thousand  dollars — ^to  be  paid  "in  proportionate  amounts  on  the 
dates  when  the  payments  are  made"  by  defendant  under  the  terms 
of  the  option  to  the  mining  company.  Held,  that  such  assignment 
did  not  bind  defendant  absolutely  and  in  all  events  to  pay  the 
balance  of  the  two  hundred  thousand  dollars  consideration,  but 
that  his  liability  for  such  amount  was  conditional  on  his  completing 
the  option,  and  thereby  becoming  obligated  to  pay  the  mining  com- 
pany the  installments  of  the  purchase  price  for  the  mine,  and 
defendant  having  elected  not  to  take  up  the  option  was  not  liable 
to  plaintiffs  for  the  balance  of  the  consideration.     (Page  04.) 

Oir  Afpuoatiok  f(»  Rbhtbariwo. 

4.  Evidence  —  Pabol  Evidenci  —  WKrmcN  CJontraot — Ahbegttous 
Tebms — ^Explanation.  Such  assignment  contract  was  not  so  plain 
and  unambiguous  as  to  preclude  the  admission  of  extrinsic  evidence 
of  the  surrounding  facts  and  circumstances,  ,the  nature  of  the  sub- 
ject-matter, the  relation  of  the  parties,  and  the  purposes  sought  to 
bt  obtained  thereby  to  aid  in  its  construction.     (Page  07.) 

Appeal  from  District  Court,  Third  District;  Hotk  T.  D. 
'Lewis,  Judge. 

Action  by  Joseph  E.  Caine  and  another  against  F.  J.  Ha- 
genbartL  ^ 

Judgment  for  plaintiffs.    Defendant  appeals. 

HIeVEBSED  and  UKTM'ANDED^  with  niBEOTIONS. 

Dickson,  EUis,  Ellis  &  Schulder  for  appellant 

0.  S.  Price  and  Van  Oott,  Allison  £  Biter  for  respondents. 

APPEixAirr's  ponTTS. 

The  question  as  to  what  is  the  true  construction  of  a  writ- 
ten instrument  is  one  of  law,  to  be  answered  by  the  court. 
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If  the  writing  is  upon  its  face  ambigaons,  or  uncertain,  the 
court  may  receive  evidence  as  to  the  situation  of  the  parties 
and  the  facts  and  circumstances  surrounding  them  at  the 
time  they  entered  into  the  agreement  (Manti  City  8av. 
Bank  v.  Petersm,  88  Utah  209,  216-17;  Dwight  v.  Qer- 
niama  Life  Ins.  Co^,  108  K  T.  841,  67  Am.  St  Rep.  729, 
722-4;  22.  i.  Polh  Printing  Co.  v.  Smedley,  155  Mich.  249; 
2d  Parsons  on  Contracts  (4th  Ed.),  p.  4;  Smith,  Admr., 
V.  Faulkner  ei  al.,  12  Gray  [Mass.]  251,  254-6.)  The  bur- 
den is  on  the  plaintiffs.  (Breckenridge  v,  Crocker,  78  Cal. 
529.)  The  object  of  all  established  rules  for  the  interpre- 
tation of  contracts  is  to  ascertain  the  intention  of  the  parties 
thereto.  (2nd  Parsons,  pp.  7-12 ;  Gibson  v.  Mirny,  1  H.  B. 
L.  569 ;  Rankin  v.  New  England,  etc..  Mining  Co.,  4  Nev. 
78 ;  F.  <6  T.  R.  R.  Co.  v.  Lyon  Co.,  6  Nev.  68 ;  Mutual  Life 
Ins.  Co.  V.  Kelly,  114  Fed.  268 ;  Walsh  v.  Hill,  38  Cal.  481 ; 
Haverley  v.  Brumagin,  88  Cal.  894;  Darby  v.  Arrowhead 
n.  8.  H.  Co.,  97  Cal.  884;  Piano  Mfg.  Co.  v.  Ellis,  68  MicL 
101;  Mvldoon  v.  DeLine,  135  N.  Y.  150;  Oavinzel  v. 
Crump,  22  Wall.  808 ;  17  Am.  k  Eng.  Encgr.  of  Law,  pp. 
23-21 ;  SchuykUl  Navigation  Co.  v.  Moore,  2  Wharton  491 ; 
Harrison  v.  Fortlage,  161  U.  S.  67;  Cravens  v.  MiUs  Co., 
16  Am.  St  Eep.  298;  Francis  Bros.,  etc.,  v.  Heine  Safety 
Boiler  Co.,  112  Fed.  899 ;  Fitzgerald  v.  First  N.  Bank,  114 
Fed.  474;  Chicago,  etc.,  Ry.  v.  Reilly,  145  Fed.  137 ;  Potter's 
Dwarris  on  Statutes,  p.  143 ;  Ogden  v.  Olidden,  9  Wis.  40 ; 
Hudson  Canal  Co.  v.  Penna.  Coal  Co.,  8  Wall.  276.)  Where 
the  language  of  an  agreement  is  contradictory  or  ambiguous, 
so  that  it  is  fairly  susceptible  of  two  constructions,  one  of 
which  makes  it  a  fair  contract,  while  the  other  makes  it  in- 
equitable, the  interpretation  which  makes  it  rational  and  prob- 
able must  be  preferred  to  that  which  makes  of  it  an  unusual, 
unfair  or  improbable  contract  {Coghlan  v.  Stetson,  19  Fed, 
737;  Washington,  etc.,  Ry.  Co.  v.  Coevr  S  Alene  Ry.  Co., 
160  U.  S.  77;  Salt  Lake  v.  Smith,  104  Fed.  457;  Pressed 
Steel  Car  Co.  v.  Railroad,  121  Fed  609 ;  American  Bond- 
ing Co.  V.  Pueblo  Invest.  Co.,  150  Fed.  17,    See  also  Scott 
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V.  The  United  States,  12  Wall,  443  ^Jacobs  v,  Spaviding  et 
al.,  71  Wis.  177,  186 ;  Turner  v.  Kearney,  106  Cal.  62,  47 ; 
Johnston  v.  Schenck,  15  Utah  490.)  What  one  party  to  a 
contract  understands  or  believes  is  not  to  govern  its  construc- 
tion, unless  such  understanding  or  belief  was  induced  by  the 
conduct  or  declarations  of  the  other  party.  (Bank  v.  Ken- 
nedy, 17  Wall,  p.  19.)  There  is  no  contract,  unless  the  par- 
ties thereto  assent ;  and  they  must  assent  to  the  same  thing,  in 
the  same  sense.  (1  Parsons  on  Contracts  [5th  Ed.],  p.  475 ; 
1  Chitty  on  Contracts,  11th  Am.  Ed.,  p.  11 ;  Brechenridge 
V.  Crocker,  78  Cal.  529,  535-537 ;  Hartford  &  New  Haven 
V.  Jackson  [24  Conn.],  63  Am.  Dec.,  p.  177;  Utley  v.  Doneir 
son,  94  U.  S.  29,  47-48 ;  Harvey  v.  Duffy,  99  Cal.  401 ;  Menx 
V.  Hogue,  91  Cal.  442,  448;  Bovengo  v.  Defferari,  40  Cal. 
459,  462-3;  National  Ba/nk  v.  Hall,  101  U,  S.  43,  49-50; 
Bockefeller  v.  Merritt,  76  Fed.  909,  915.)  There  can  be  no 
more  satisfactory  evidence  of  the  actual  value  of  property  than 
that  furnished  by  an  actual  sale  of  it  by  the  owner,  unless 
there  be  evidence  that  the  circumstances  under  which  this  sale 
was  made  were  such  as  would  preclude,  or  be  likely  to  pre- 
clude, the  owner  realizing  a  fair  price  for  his  property.  (The 
Albert  Dumois,  177  U.  S.  240,  255 ;  Lynch  v.  United  States, 
138  Fed.  535,  539 ;  Kaufman  v.  Pittsburg  C.  &  TT.  B.  Co. 
[Pa.  St.],  60  Atl.  2;  Grand  Bapids  v.  Loose,  92  Mich.  92; 
Hangen  v.  Hachemeister  [114  K  T.],  11  Am.  St  Bep.  691, 
696-6;  Mayor,  etc.,  of  Baltimore  v.  Smith  &  S.  B.  Co.,  31 
Atl.  Bep.  423.)  It  is  contended  by  plaintiffs  that  where  a 
contract  is  ambiguous,  the  construction  must  be  against  the 
party  who  is  responsible  for  the  ambiguity,  and  also  against 
the  promisor.  This  is  a  rule  of  construction  which  is  never 
invoked  except  as  a  last  resort  (See  Wharton's  L^al  Max- 
ims, closing  paragraph  on  page  206;  Broom's  Legal  Max- 
ims, p.  593;  2  Parsons  on  Contracts  [4th  Ed.],  p.  19-21; 
1  Chitty  on  Contracts,  pp.  137-8;  17  Am.  and  Eng.  Law, 
p.  16.) 
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bbspondbitt's  POINXa 

It  18  rery  elementary  that  the  contract  of  sale  is  not  an 
option.  See  21  Ency.  Law  (2  Ed.),  924-5.  When  a  per^ 
eon  receives  title  to  property  and  retains  it  as  the  defendant 
did  and  is  to  pay  for  the  same  in  the  language  stated,  he  is 
obligated  to  pay  in  any  event.  (Nunez  v.  Daniel,  19  Wall. 
[TT.  S.]  560;  Johnston  v.  Schench,  15  Utah,  490;  Alvord  v. 
Cook,  174  Mass.  120;  Page  v.  Oooh,  164  Mass.  116;  Eaton 
V.  Tarborough,  19  Qa.  82 ;  CrooJcer  d.  Holmes,  65  Ma  195 ; 
Haines  v.  Weirick,  155  Ind.  548 ;  Nolamd  v.  Bull,  33  Paa 
[Ore.]  983;  HicJes  v.  Shtmse,  17  B.  Mon.  483.  See  also 
to  the  same  effect:  De  Wolfe  v.  French,  51  Me.  420;  Sears 
V.  Wright,  24  Ma  278;  RandoM  v.  Johnson,  59  Miss.  317; 
McCarty  v.  Howell,  24  HI.  342 ;  Button  v.  Higgvns,  38  Paa 
390;  Crass  v.  Scruggs,  115  Ala.  258;  Walters  v.  McBee,  1 
Lea  [Tenn.]  364;  Paige  on  Contracts,  Sec.  1156;  Leuris 
V.  Tifton,  75  Am.  Dea  498 ;  TTbsdel  v.  Cunningham,  22  Mo. 
124;  Hood  v.  Hampton  Plains,  etc.,  106  Fed.  408.)  When 
an  appellate  court  is  asked  to  set  aside  the  verdict  of  a  jury 
in  a  common-law  action  upon  the  facts,  all  conflict  in  the 
evidence  must  be  resolved  in  favor  of  the  party  in  whose 
favor  the  verdict  was  rendered.  (Chicago,  etc..  By.  v.  Sharp, 
63  Fed.  533 ;  Railroad  Co.  v.  Conner,  5  C.  C.  A.  411,  56  Fed. 
20 ;  Railroad  Co.  v.  Teeter,  63  Fed.  527 ;  Railway  Co.  v.  Low- 
ell, 151  U.  S.  209,  14  Sup.  Ct.  281 ;  Connor  v.  Raddon,  16 
Utah  418;  Smith  v.  Ireland,  4  Utah  187.)  If  the  contract 
between  the  parties  is  to  be  interpreted  from  the  standpoint 
of  its  being  uncertain  or  ambiguous,  an  interpretation  should 
be  taken  which  favors  the  one  who  parted  with  his  property. 
(Noonan  v.  Bradley,  9  Wall.  407;  Barney  v.  Newcomh,  9 
Cush.  66;  Hawkins  v.  Oraham,  149  Mass.  287;  Evans  v. 
Sanders,  33  Am.  Dea  298.)    A  contract  is  to  be  interpreted 

against  the  one  who  is  responsible  for  the  ambiguous  lan- 

guaga     (Christian  v.  First  National  Bank,  155  Fed.  709; 

Noonan  v.  Bradley,  9  Wall.  [U.  S.]  394,  407, 19  L.  Ed.  757; 

Texas  <&  Pacific  Ry.  Co.  v.  Reiss,  183  U.  S.  621,  626,  22 
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Sup.  Cft.  253,  46  L.  Ed.  858;  Osborne  v.  Stringham,  4  S. 
D.  593,  57  K  W.  776;  Imperial  Fire  Ins.  Co.  v.  Coos,  151 
IT.  S.  462-3.)  The  construction  in  case  of  ambiguity  or  un- 
certainty is  in  favor  of  the  one  who  has  parted  with  his 
propeiiy,  or  vpith  his  premium.  (BlamJeensihip  v.  Decker, 
85  Pac.  1037 ;  Bickford  v.  Kerwin,  30  Mont  1,  75  Pac.  518 ; 
Gillet  V.  Bank  of  America,  160  K  T.  549,  55  N.  E.  292 ; 
Wilson  V.  Cooper  [0.  C],  95  Fed.  625;  AUenrWest  Comr 
Co.  V.  People's  Bank  [Ark.],  84  S.  W.  1041 ;  Hill  v.  John  P. 
King  Mfg.  Co.  [Qa.],  3  S.  E.  445;  Imperial  Fire  Ins.  Co. 
V.  Coos  Comity,  151  U.  S.  452,  14  Sup.  Ct  379,  38  L.  Ed. 
231 ;  Noonan  v.  Bradley,  9  Wall.  [TJ.  S.]  394,  19  L.  Ed. 
757 ;  Webster  v.  Dwelling  House  Ins.  Co.,  68  Ohio  St  668, 
42  N.  E.  546,  30  L.  R  A.  719,  63  Am.  St  Rep.  658,  9  Cyc 
509.)  As  authorities  to  the  effect  that  an  isolated  sale  is 
not  competent  evidence  of  value,  we  cite:  Pate  v.  Mitchell. 
79  Am.  Dec.  [Ark.]  114,  115;  People,  etc.,  v.  McCarthy, 
8  K  E.  [K  T.]  85,  a7 ;  Spring  Valley,  etc.,  v.  DrinJchouse, 
92  Cal.  528,  532:  Omaha  8.  B.  Co.  v.  Todd,  58  K  W. 
[Neb.]  289,  291.  Evidence  of  sales  of  sinUlar  property 
is  not  competent  for  the  purpose  of  proving  value.  (Bail- 
road  Co.  V.  Bensony  36  N.  J.  Law,  667;  BaiU 
road  Co.  v.  Hiester,  40  Pa.  St  63 ;  Railroad  Co.  v.  Bunnell, 
81  Pa.  St  414;  Railroad  Co.  v.  Ziem^r,  17  Atl.  187;  Rail- 
road Co.  V.  Pearson,  35  Cal.  247,  262 ;  Railroad  Co.  v.  Keith, 
63  Ga.  178.)  Error  without  prejudice  is  not  ground  for 
reversal.  (Snell  v.  Crowe,  8  Utah  26;  Rogers  v.  Railroad 
[Utah],  90  Pac  1075;  Chambers  v.  Emery,  13  Utah  405; 
Western,  etc.,  Soc.  v.  Desky,  24  Utah  347 ;  Jenkins  v.  Mam- 
moth M.  Co.  24  Utah  513.)  If  it  be  assumed  that  error 
was  committed  and  yet  the  result  would  not  have  been  changed 
by  admitting  the  testimony,  still  the  judgment  must  be 
affirmed.  {Chambers  v.  Emery,  13  Utah  405;  Wolcott  v. 
Smith,  15  Gray  537  ;CoaZ  Co.  v.  Kelly,  156  HI.  9.)  An  appel- 
late court  will  not  reverse  the  judgment  for  an  error  of  law 
which  did  not  affect  the  merits.     (Chambers  v.  Emery,  13 
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TTtah  405 ;  Maynturd  v.  Locomotive,  etc.,  Assn.,  16  XJtali  160; 
Compiled  Laws  of  Utah  1907,  sees,  3285,  3008). 

FRICK,  J. 

On  the  17th  day  of  January,  1907,  respondents  entered 
into  an  agreement  in  writing  with  the  Ludwig  Copper  Min^ 
ing  Company,  a  corporation,  whereby  they  were  given  an 
option  to  purchase  certain  copper  mines  of  said  comimny 
locttted  in  Iha  State  of  Nevada.  The  option  was  good  for 
sixty  days  at  the  stipulated  price  of  $1,000,000  for  the  mine, 
provided  the  respondents  paid  $5,000  of  the  purchase  price 
within  thirty  days  from  the  17th  day  of  January  aforesaid ; 
and  thereafter,  if  the  option  eventuated  in  a  sale,  the  pur- 
chase price  was  to  he  paid,  $245,000  in  two  months  from 
the  date  of  the  option,  $260,000  in  four  months,  $250,000 
in  six  months^  and  the  remaining  $250,000  in  eight  months 
from  said  date.  This  option  agreement,  by  consent  of  the 
parties,  was  deposited  with  the  Anglo-California  Sank  of 
Gan  Francisco,  Cal.,  and  with  it  was  deposited  a  check  of 
one  of  the  respondents  for  said  sum  of  $6,000,  which  was, 
however,  not  to  be  presented  for  payment  unless  so  ordered 
by  him.  On  the  7th  day  of  February,  1907,  the  respondent 
Caine,  for  himself  and  as  attorney  in  fact  for  his  co-respond- 
ent, entered  into  a  written  agreement  with  the  appellant, 
the  material  parts  of  which  are  as  follows: 

This  agreementy  made  and  entered  into  this  7th  daj  of  Febniarj, 

1907,  by  and  between  Jos.  £.  Oaine,  of  Salt  Lake  City,  Utah,  and  Max 

Jnnghandel,  by  bis  attorney  in  fact,  Jos.  E.  Caine,  parties  of  the  first 

part>  and  F.  J.  Hagenbarth,  of  Salt  Lake  City,  Utah,  party  of  the 

second  party  witnesseth:  That  the  said  first  parties  do  this  day  sell, 

transfer  and  assign  for  and  in  consideration  of  two  hundred  thousand 

dollars,  all  their  rights  title  and  interest  in  and  to  a  certain  written 

option  agreement  in  writing  dated  January  17,  1907,  which  they  hare 

made  with  the  Ludwig  Copper  Mining  Co.,  a  corporation  of  the  State 

e/  NevtidAy  and  the  said  first  parties  do  by  this  conveyance  for  the 

consideration  therein  named,   convey   the   following   described   mining 

pnmerty  and  claims  to  the  said  second  party,  to  wit:   [Here  follows  a 

lengthy  description  of  the  property  included  within  the  option.]  .    .    . 

under  the  terma  of  said  written  agreement  herein  refererred  to,  and 
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eonditioned  upon  th«  following  payments^  to- wit:  ten  thoasand  dollars, 
being  a  part  of  the  two  hundred  thousand  dollars  herein  named,  be 
paid  in  cash  upon  the  execution  of  this  agreement,  receipt  of  which  is 
hereby  acknowledged;  forty  thousand  dollars  to  be  paid  to  the  said 
first  parties  at  the  time  when  the  said  second  party  shall  be  required 
to  pay  to  the  Ludwig  Copper  Mining  Co.  the  first  payment  under 
the  terms  of  said  written  agreement  or  any  modification  thereof  as  to 
the  time  of  said  payment;  the  remaining  portion  of  said  consideration, 
being  one  hundred  and  fifty  thousand  dollars,  shall  be  paid  by  the  said 
second  party  to  the  said  first  parties  in  proportionate  amounts  on  the 
dates  when  the  payments  are  made  by  the  said  second  party  under 
the  terms  of  said  written  agreement  or  any  modification  thereof,  to  the 
Ludwig  Copper  Mining  Company." 

The  appellant  paid  respondents  $10,000  of  the  $200,000 
mentioned  in  said  agreement,  and  also  advanced  the  $5,000 
necessary  to  continue  the  option  in  force  beyond  the  thirty 
days,  making  a  total  payment  made  by  him  of  $15,000, 
$10,000  of  which  was  to  apply  on  the  $200,000  and  $5,000 
on  the  $1,000,000,  purchase  price  of  said  copper  mine.  The 
$15,000  payment  was  made  some  days  after  the  forgoing 
agreement  was  entered  into,  and  was  withheld  by  appellant 
until  the  original  option  agreement  entered  into  between 
said  copper  company  and  respondents  oould  be  deposited  by 
respondents  in  McComick's  bank,  at  Salt  Lake  City,  Utah, 
which  was  done  February  15,  1907.  Appellant,  after  causing 
the  underground  workings  of  the  mine  in  question  to  be  ex- 
amined by  experts,  refused  to  take  up  said  option.  That  is, 
he  refused  to  purchase  the  mining  property  in  question  and 
made  no  other  payment,  except  as  above  stated.  When  the 
time  arrived  at  which  the  $245,000  payment  on  the  purchase 
price  of  the  mine  would  have  been  due  had  the  option  not 
been  forfeited,  the  respondents  demanded  payment  from 
the  appellant  of  the  $40,000  mentioned  in  the  agreement  we 
have  set  forth ;  and  when  the  second  payment  under  the  op- 
tion would  have  been  due  the  respondent  demanded  from 
the  appellant  the  further  sum  of  $50,000.  Appellant  re- 
fused to  pay  either  of  the  sums  demanded,  and  respondents 
commenced  this  action,  and  in  their  complaint,  in  substance, 
at  least,  the  foregoing  facts  are  made  to  appear. 
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In  the  first  complaint  filed  respondents  pleaded  and  relied 
npon  the  written  agreement  in  the  form  in  which  we  have 
copied  it  Appellant  demurred  to  this  complaint,  and  the 
court  sustained  the  demurrer  upon  the  ground  that  the  agree- 
ment was  ambiguous  and  uncertain,  whereupon  respondents 
amended  their  complaint  In  the  amended  complaint  they 
more  fully  set  forth  the  transaction^  and  also  pleaded  the 
legal  effect  of  the  agreement  as  they  construed  it  to  be.  Ap- 
pellant answered  this  complaint,  and^  in  his  answer,  after 
admitting  making  the  agreement  and  some  other  matters, 
denied  all  the  facts  relating  to  his  liability ;  and  further  de^ 
nied  respondents*  statement  respecting  the  legal  effect  of 
said  agreement,  and  also  pleaded  the  legal  effect  as  appellant 
construed  the  writing  in  question.  At  the  trial  there  was  a 
large  mass  of  evidence  introduced  by  both  parties,  and  the 
court  made  findings  of  fact  based  upon  such  evidence.  Ap- 
pellant attacks  some  of  these  findings  as  not  sustained  by  the 
evidence  and  as  contrary  thereto.  In  view  that  such  parts 
of  the  evidence  as  we  deem  material  are  not  disputed,  and 
for  the  further  reason  that  both  parties  insist  that  we  may 
arrive  at  the  true  meaning  of  the  written  agreement  without 
resorting  to  extrinsic  evidence,  we  will  not  discuss  the  find- 
ings nor  allude  to  them  further. 

The  following  facts  and  deductions  from  other  facts  will, 
we  think,  not  be  disputed,  namely,  that  respondents  had  a 
mere  option  to  purchase  the  mine  in  question,  and  had  no 
other  rights  in  or  to  the  same;  that  neither  at  the  time  the 
option  agreement  was  obtained,  nor  at  any  other  time  there- 
after, were  the  respondents  able  to  purchase  the  property 
in  question;  that  they  had  theretofore  offered  the  option  to 
some  one  else,  but  the  party  to  whom  the  offer  had  been 
made  refused  to  enter  into  an  agreement  to  purchase  the 
mining  property;  that  respondents  had  to  rely  upon  finding 
some  other  purchaser  able  and  willing  to  take  up  the  option, 
and  that  unless  they  found  some  such  purchaser  within  the 
life  of  tiie  option,  unless  the  same  was  extended,  the  option 
became  worthless,  and  if  they  continued  it  in  force  for  more 
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than  thirty  days  they  might  lose  $5,000  by  the  venture; 
that  the  real  value  of  the  mine  was  speculative  and  in  a 
large  measure  tmeertain,  although  both  respondents  and  ap- 
pellant believed  it  to  be  worth  more  than  the  purdiase  price 
named  in  the  option  agreement,  but  this  belief  was  not  based 
upon  actual  or  known  facts;  that  when  the  option  was  trans- 
ferred from  respondents  to  appellant  it  had  but  thirty-nine 
days  to  run,  and  when  the  papers  were  finally  turned  over 
to  appellant,  there  were  but  thirty-one  days  left;  that  the 
value  of  the  option,  to  some  extent  at  least,  necessarily  de- 
pended upon  the  time  respondents  had  within  which  to  find 
a  purchaser  for  the  mine  in  question;  that  appellant  appar- 
ently thought  the  purchase  a  good  one  and  Was  desirous  of 
making  it,  and  respondents  were  correspondingly  desirous 
to  sell  and  transfer  the  option  to  some  one  able  to  complete 
the  purchase  upon  the  terms  and  conditions  named  in  the 
option  agreement  There  are  some  other  features  to  which 
we  shall  refer  hereafter. 

The  court  construed  the  agreement  above  set  forth  aa 
though  it  were  one  for  the  sale  of  property  at  a  fixed  consid- 
eration which  was  agreed  to  be  paid  at  the  happening  of  some 
future  event,  the  time  of  such  event,  in  this  case,  having  been 
stipulated  by  the  parties,  and  the  time  when  appellant  was 
obligated  to  pay  under  the  agreement  was  at  the  happening 
of  the  event  referred  to.  The  court  found  for  the  respond- 
ents^ and  entered  judgment  in  their  favor  for  the  sum  of  $90,- 
000  and  accrued  interest. 

Counsel  for  appellant  contend  that  the  court  erred  in  its 
construction  of  the  written  agreement.  As  we  have  already 
intimated,  both  parties  now  insist  that  the  agreement  is  not 
ambiguous  nor  uncertain,  and  hence  extrinsic  evidence  is 
not  necessary  as  an  aid  in  ascertaining  the  true  meaning 
of  the  language  or  the  intention  of  the  parties.  We  think, 
however,  that  the  trial  court  was  right  in  concluding  that 
the  meaning  of  the  language  used  by  the  parties  is  not  en- 
tirely dear  nor  free  from  ambiguity,  and  hence  it  is 
proper  to  consider  extrinsic  evidence,  to  the  extent  at  1 
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least  that  ^e  have  outlined  above^  for  the  purpoee  of 
arriving  at  the  real  intention  of  the  parties  according  to  the 
sense  in  which  they  intended  to  apply  the  language  used  by 
them  and  to  aid  us  in  arriving  at  such  intent.  While  coun- 
sel for  appellant  contend  that  the  language  is  free  from  all 
ambiguity^  they,  nevertheless,  insist  that  whether  the  lan- 
guage contained  in  the  writing  is  construed  by  itself  or  in 
the  light  of  the  extrinsic  matters  stated,  in  eitiier  event  but 
one  conclusion  is  legally  permissible,  and  that  is,  that  the 
trial  court  erred  in  the  construction  it  placed  upon  the  writ- 
ing. Counsel  further  contend  that  the  events  mentioned 
in  the  writing  were  not  primarily  intended  as  fixing  a  time 
when  payments  should  be  made,  but  that  the  happening  of 
the  events  was  the  condition  upon  which  depended  the  right 
of  respondents  to  demand  and  the  duty  of  appellant  to  pay 
said  sum  of  $190,000  in  addition  to  the  $10,000  thereto- 
fore paid  by  him.  Stating  it  in  another  form,  counsel  in- 
sist that  the  happening  of  the  events  mentioned  in  the  agree- 
ment was  not  intended  as  fixing  the  time  when  appellant 
should  be  required  to  pay  the  additional  $190,000,  but  that 
it  was  intended  that  when  he  actually  made  the  payments 
to  the  copper  company  for  the  mining  property,  then,  and 
then  only,  should  appellant  become  obligated  to  pay  the  re- 
spondents the  additional  amount  aforesaid,  and  that  the 
amounts  for  which  appellant  thus  became  obligated  would 
become  due  and  payable  at  the  same  time  that  the  obligation 
to  pay  the  copper  company  arose.  That  is,  if  appellant  took 
up  the  option  and  thus  became  legally  obligated  to  pay  the 
copper  company  the  purchase  price  of  the  mine,  by  the  same 
act  he  also  became  obligated  to  pay  respondents  said  $190,- 
000  which  was  to  be  paid  at  the  time  and  in  the  manner 
stated  in  the  agreement.  While  counsel  for  both  sides  seem 
quite  certain  that  they  are  right  in  their  contentions,  we 
confess  that  we  have  found  the  matter  not  entirely  free  from 
difficulty.  The  amount  involved,  and  the  possible  effect  the 
result  might  have  upon  their  clients,  necessarily  engender 
strong  feelings  in  counsel  on  both  sides,  and  they  thus  are 
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led  to  use  strong  language  in  support  of  their  respective 
daims.  While  the  effect  that  the  enforcement  of  a  contract 
may  have  upon  a  particular  party  cannot  influence  the  judg- 
ment of  the  court,  still  the  effect  or  result  that  may  follow 
a  particular  construction  always  is  proper  to  be  considered  by 
the  court^  and  will  be  considered,  if  for  no  other  purpose 
than  to  induce  the  court  to  make  a  more  searching  examina- 
tion of,  and  to  more  thoroughly  reflect  upon  the  questions 
involved  in  the  controversy.  In  this  connection  it  is  but 
just  to  say  that  if  the  question  is  decided  one  way  it  might 
result  in  transferring  from  appellant  all  that  he  is  possessed 
of,  while,  upon  the  other  hand,  if  the  appellant  has  assumed 
the  obligation  and  has  unconditionally  agreed  to  pay,  as  con- 
tended for  by  respondents,  then  We  have  no  right  to  withhold 
from  them  that  which  legally  is  theirs  any  more  than  we  have 
a  right  to  require  appellant  to  yield  up  his  property  unless 
he  has  legally  bound  himself  to  pay. 

The  questions,  therefore,  are:  What  is  the  obligation  ap- 
pellant has  assumed  in  entering  into  the  written  agreement, 
and  what  are  respondents'  rights  in  view  of  its  provisions? 
The  answers  to  these  question  depend  upon  the  true  mean- 
ing of  the  language  contained  in  the  writing  and  the  intention 
of  the  parties  as  such  intention  existed  at  the  time  they  en- 
tered into  the  agreement.  To  determine  this  meaning  and 
intention  is  our  duty,  and  in  discharging  it  we  must,  of 
course,  have  recourse  to  the  language  of  the  parties,  which 
must  be  considered  and  applied  to  the  subject-matter  in  ac- 
cordance with  the  rules  of  construction  which  the  courts  have 
adopted  as  guides  or  aids  in  determining  the  intention  of 
those  whose  words  are  subject  of  construction.  We  will 
briefly  refer  to  some  of  those  rules  known  as  rules  of  con- 
struction. In  2  Paige  on  Contracts,  section  1104,  the  author 
says:  "The  primary  object  of  construction  in  contract  law 
is  to  discover  the  intention  of  the  parties.  This  intention  in 
express  contracts  is,  in  the  first  instance,  embodied  in  the 
words  which  the  parties  have  used  and  is  to  be  deduced  there- 
from.'' Again,  in  section  1106,  it  is  said:    "The  context  and 
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subject-matter  may  affect  the  meaning  to  be  given  to  the  words 
of  a  contract,  especially  if  in  connection  with  the  subject- 
matter  the  ordinary  meaning  of  the  term(8)  would  give  an 
absurd  result"  So  the  general  paramount  intent  controls  the  . 
special  intent,  and  in  this  way  it  sometimes  becomes  neces- 
saiy  either  to  enlarge  or  to  restrict  the  ordinary  meaning  of 
words  in  order  to  preserve  the  paramount  intent  of  the  par- 
ties to  the  agreement  (2  Paige  on  Contracts,  sec.  1113.)  One 
of  the  cardinal  rules  requires  that  "as  between  two  construc- 
tions, each  probable,  one  of  which  makes  the  contract  fair 
and  reasonable  and  the  other  of  which  makes  it  unfair  and 
unreasonable,  the  former  should  always  be  preferred."  (2 
Paige  on  Contracts,  sec.  1121.)  Another  author,  whose  work 
on  contracts  has,  for  many  years,  been  recognized  as  a  stand- 
ard authority,  namely.  Parsons  on  Contracts,  in  volume  2 
(9th  Ed.),  star  page  494,  says :  "The  first  point  is  usually  to 
ascertain  what  the  parties  themselves  meant  and  understood." 
And,  on  page  501  of  the  same  volume,  it  is  said:  "The  court 
will  endeavor  to  give  to  the  contract  a  rational  and  just 
construction." 

Referring,  now,  to  some  cases  wherein  the  courts  have 
given  expression  to  some  of  the  rules  that  should  be  applied 
in  construing  contracts,  we  find  that  in  an  early  case  decided 
by  the  Supreme  Court  of  Pennsylvania,  Mr.  Chief  Justice 
Gibson,  who  is  recognized  as  one  of  the  beacon  lights  of 
American  jurisprudence,  uses  the  following  language: 

'The  best  construction  is  that  which  is  made  by  viewing  the  subject 
of  the  eontracty  as  the  mass  of  mankind  would  view  it;  for  it  may  be 
safely  assumed  that  such  was  the  aspect  in  which  the  parties  them- 
selves viewed  it.  A  result  thus  obtained  is  exactly  what  is  obtained 
from  the  cardinal  rule  of  intention."  Schuylkill,  etc.,  Co,,  v.  Moore,  2 
Whart.   (Pa.),  490. 

So,  in  U.  8.,  etc.,  Co.  v.  Board  of  ComWs,  145  Fed.,  Mr. 
Justice  Sanborn,  in  speaking  of  the  rules  to  be  observed  in 
ooiQstniing  contracts,  at  page  148,  76  C.  0,  A.,  at  page  118, 
says: 

97  Utahr-« 
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'The  purpose  of  every  written  contract  is  to  express  the  intention  of 
the  parties.  The  object  of  all  construction  of  agreements  is  to  ascertain 
that  intention  to  the  end  that  it  may  be  enforced.  The  court  should, 
at  far  as  possible,  put  itself  in  the  place  of  the  parties  when  their 
minds  met  upon  the  terms  of  the  agreement,  and  then  from  a  considera- 
"tion  of  the  writing  itself,  its  purpose,  and  the  circimistanoes  which  con- 
ditioned its  making  endeavor  to  ascertain  what  they  intended  to  agree 
to  do— upon  what  sense  or  meaning  of  the  terms  they  used  their  minds 
actually  met." 

Mr.  Justice  Sanborn  then  proceeds  to  state  that  the  inten- 
tion must  be  gleaned  from  a  consideration  of  the  whole  in- 
strument and  from  all  of  its  provisions,  and  not  only  from 
certain  parts  or  fragments,  and  that  all  parts  should  be  har 
monized^  and  then  proceeds  as  follows: 

'^The  actual  intent  of  the  parties  when  thus  ascertained  must  prevail 
over  the  dry  words,  inapt  expressions,  and  careless  recitations  in  the 
contract,  imless  that  intention  is  directly  contrary  to  the  plain  senee 
of  the  binding  words  of  the  agreement." 

The  case  of  CogUan  v.  Stetson  (0.  C),  19  Fed.  727,  af- 
foirds  a  strinking  illustration  of  how  far  courts  sometimes 
are  required  to  depart  from  the  mere  dry  words  used  by  the 
parties  in  their  contracts  in  order  to  preserve  their  real  in- 
tention and  to  pevent  injustice.  Mr.  Justice  Coxe,  in  speak- 
ing for  the  court  in  that  case,  at  page  729,  says: 

'The  interpretation  contended  for  by  the  defendant  is  so  harsh,  so 
unfair,  so  wanting  in  reciprocity  that  the  court  should  not  hesitate  to 
reject  it,  provided  the  instrument  is  susceptible  of  any  reasonable  con- 
struction.   ...    If  the  language  used  clearly  establishes  the 
defendant's  version,  it  would   unquestionably   be  the   duty   of  2 

the  court  to  enforce  it.     But  where  the  exact  meaning  is  in 
doubt,  where  the  language  used  is  contradictory  and  obscure,  if  there 
are   two    interpretations,    one   of    which    establishes   a   comparatively 
equitable  contract  and  the  other   an   unconscionable   one,   the   former 
construetion  should  prevail." 

We  are  fully  aware  that  counsel  for  respondents  insist  that 
their  version  of  the  contract  in  question  is  not  unfair,  unjust, 
nor  ambiguous.  With  this  contention  we  cannot  agi*ee,  and 
w^  refer  to  the  case  just  cited  from  which  it  appears  that 


Digitized  by 


Google 


Caute  v.  Haobnbabth.  83 

the  contract  under  consideration  there  wa8>  if  anything,  less 
harsh  in  its  consequences,  and  the  meaning  of  the  words  used 
by  tie  parties,  in  our  judgment,  was  less  obscure  than  is  the 
meaning  of  the  words  used  in  the  contract  in  question,  yet 
the  court  applied  the  rule  above  annoimced  and  enforced  it 
The  following  cases  will  be  found  to  fully  sustain  and  en- 
force the  doctrine  laid  down  in  the  foregoing  quotations: 
Wash.  &  J.  n.  Co.  V.  Coeur  (TAlene  By.  Co.,  160  XJ.  S.  101, 
16  Sup.  Ct  231,  40  L.  Ed.  346;  Salt  Lake  City  v.  Smith 
104  Fed.  457,  43  C.  C.  A.  637;  Pressed  Steel  Car  Co.  v. 
Eastern  Ry.  Co.,  121  Fed.  611,  57  C.  C.  A.  635;  American 
Bonding  Co.  v.  Puehlo  Inv.  Co.,  150  Fed.  27,  80  C.  O.  A. 
97,  9  L.  IL  A.  (N.  S.)  557.  See,  also,  17  A.  &  E.  Ency.  L. 
{2d  Ed.),  pp.  2,  17,  where  the  doctrine  is  admirably  stated. 
We  might  cite  and  quote  from  numerous  other  cases,  but  a 
reference  to  the  foregoing  is  quite  sufficient  to  illustrate  the 
principle  we  are  invoking.  Moreover,  as  is  well  stated  by 
Mr.  Page  in  his  excellent  work  on  Contracts,  concrete  cases 
are,  as  a  rule,  valuable  only  for  the  purpose  of  illustrating 
the  rules  of  constniction,  and  that,  except  in  particular  kinds 
of  contracts,  each  case  must,  to  a  large  extent,  be  determined 
upon  the  peculiar  phraseology  of  the  contract  in  question  and 
the  peculiar  circumstances  surrounding  the  parties. 

Considering  the  contract  in  question  in  the  light  of  the 
foregoing  rules,  what  was  the  real  intention  of  the  parties  at 
the  time  they  entered  into  the  agreement?  It  is  dear,  we 
think,  that  the  parties  at  all  events  intended  that  the  agree- 
ment in  question  should  constitute  a  sale  and  transfer  of  the 
option  from  respondents  to  appellant  Basing  their  conten- 
tion upon  this  conclusion,  counsel  for  respondents  insist  that 
from  this  it  necessarily  follows  that  the  $200,000  was  in- 
tended as  the  consideration  or  purchase  price  for  the  option, 
and  that  this  purchase  price  was  payable  at  the  happening 
of  the  events  mentioned  in  the  agreement,  but  in  case  the 
events  did  not  happen  the  obligation  to  pay  was,  neverthe- 
less, absolute,  and  hence  the  payments  should  be  made  when 
the  events,  by  mere  efflux  of  time,  should  have  happened. 


Digitized  by 


Google 


84  Thibtt-Sevbw  Utah. 

To  sustain  this  oontention  counsel  have  cited  a  large  num- 
ber of  concrete  cases,  which,  they  contend,  are  decisive  of  th^ 
controversy  in  their  favor.  We  have  examined  all  of  the 
cases  cited  by  them  with  much  care,  and  we  confess  our  ina- 
bility to  agree  with  them  that  the  principles  enunciated  in 
those  cases  at  all  determine  the  controversy  in  their  favor. 
Let  us  briefly  review  a  few  of  those  cases  and  see  what  is  in 
fact  decided  in  them. 

The  leading  case  cited  by  counsel  is  the  case  of  Alvord  v. 
Cook,  174  Mass.  120,  64  K  E.  499.  The  action  there  re- 
ported was  one  to  recover  commissions  claimed  by  a  real 
estate  broker  against  the  vendor  for  a  completed  contract 
for  the  sale  of  certain  real  estate..  A  part  of  the  commission 
was  paid  at  the  time  of  the  transaction,  and  the  remainder  , 
was  to  be  paid  when  the  property  was  actually  transferred 
from  the  vendor  to  the  vendee.  This  transfer  was  never 
made,  the  vendor  and  vendee,  for  some  reason,  having  mutu- 
ally abandoned  the  agreement  of  sale.  When  the  broker, 
therefore^  demanded  his  commission,  he  was  met  with  the 
claim  that  the  event  had  never  taken  place,  the  happening  of 
which  marked  the  time  when  the  commission  was  to  be  paid, 
hence  there  was  no  commission  due  or  payable.  Of  course 
the  court  was  not  led  astray  by  any  sudi  a  subterfuge,  but 
required  the  vendor  to  pay  the  broker  his  commission.  The 
decision  is,  however,  in  effect^  based  upon  the  ground  that 
the  broker  had  done  all  he  was  required  to  do;  that  the  com- 
mission was  fully  earned,  and  there  was  in  fact  an  enforce- 
able contract  entered  into  between  the  vendor  and  the  vendee 
which  was  abandoned  by  them ;  that  the  time  of  the  transfer 
of  the  property  was  fixed  as  the  time  for  the  payment  of  the 
commission,  and  not  as  a  condition  the  happening  of  whidi 
was  to  determine  whether  the  broker  should  receive  any  com- 
mission at  alL  The  court  held  that  the  abandonment  of  the 
original  contract  of  sale  by  the  vendor  and  vendee  was  no 
reason  why  the  broker  should  not  be  paid  his  commission 
whidi  was  to  be  paid  when  the  transfer  of  the  property  should 
be  made.    The  time  when  the  transfer  of  the  property  was 
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to  be  made  was  fixed  as  the  time  when  the  oommission,  then 
fully  earned,  should  be  paid.  The  making  of  the  transfer 
thus  only  marked  the  time  when  an  existing  debt  should  be 
paid  and  was  not  intended  as  a  condition  precedent  which 
must  arise  before  a  debt  exists  or  an  obligation  to  pay  arises. 
In  that  case  the  commission  being  fully  earned  became  pay- 
able when  the  transfer  of  the  property  under  the  agreement 
should  have  been  made,  and  if  this  transfer  was  not  made 
the  law  nevertheless  implied  a  promise  to  pay. 

The  next  case  is  Page  v.  OooTc,  164  Mass.  116,  41  TS.  E. 
115,  28  L.  R  A.  759,  49  Am.  St  Eep.  449.  The  action 
was  one  to  recover  on  a  promissory  note  which  was  made  pay- 
able 'Vhen  payor  and  payee  mutually  agree.**  The  defense 
was  that  the  payor  had  not  agreed  to  pay,  and  hence  the 
note  was  not  due  and  the  action  was  premature.  The  court 
again  held  that  the  promise  was  an  absolute  promise  to  pay; 
that  to  construe  the  words  literally  made  the  contract  unfair 
and  wholly  unreasonable,  and  hence  the  parties  must  have 
intended  that  the  payment  should  be  made  within  a  reason- 
able time,  and  the  law  implied  such  a  promise. 

The  next  case  is  Ealon  v.  Ycrbormgh,  19  Ga.  82.  The 
agreement  sued  on  in  that  case  was  that  the  promisor  would 
pay  the  debt  ''as  soon  as  he  finished  the  Methodist  diurcb 
which  he  was  building  in  Rome.**  The  promisor  died  before 
the  church  was  completed,  and  when  the  administrator  of  the 
promisor's  estate  was  sued  he  defended  upon  the  ground 
that  the  condition  upon  which  payment  was  to  be  made  had 
never  happened,  and  hence  the  estate  was  not  liable.  The 
Supreme  Court  of  Georgia,  however,  held  "that  the  promisor 
referred  to  the  completion  of  the  church  by  him  as  a  time 
of  payment,  and  not  as  a  condition  upon  which  only  the 
note  was  payable.**  It  was  accordingly  very  properly  held 
that  the  estate  was  liable  for  the  debt 

The  next  case  is  Crocker  v.  Holmes,  65  Me.  195,  20  Am. 
Rep.  687.  The  action  was  based  npon  a  promissory  note 
made  payable  "when  I  sell  my  place  whereon  I  now  live  in 
Oxford,  Maine.**     To  this  was  interposed  the  same  defense 
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as  in  the  preceding  cases,  and  the  court  held  that  the  plain- 
tiff could  recover  for  the  reasons  stated  in  the  cases  referred 
to. 

The  last  case  from  which  we  shall  quote  is  Haines  v.  Weir 
rick,  166  Ind.  648,  68  K  E.  712,  80  Am.  St.  Rep.  261. 
In  this  case  the  promisor  was  sued  on  an  agreem^it  to  pay 
a  specific  debt  when  a  certain  heir  should  attain  the  age  of 
twenty-one  years.  The  heir  died  before  arriving  at  that 
age,  and  the  defense  was  that  the  promisor  was  not  required 
to  pay.  The  court,  as  a  matter  of  course,  held  the  promisor 
liable.  The  question  as  to  whether  the  promisor  was  obligated 
to  pay  at  all  events  was  not  made  dependent  on  whether 
the  heir  should  live  to  be  twenty-one  years  old,  but  it  was  to 
mature  when  he  did  arrive  at  that  age,  and  this  merely 
marked  the  time  when  a  subsisting  debt  became  payable  and 
thus  enforceable. 

The  following  cases,  also  cited  by  respondents,  all  in  some 
way  illustrtate  the  principles  upon  which  the  cases  last 
quoted  from  are  based :  Noland  v.  Bvllj  24  Or.  479,  33  Pac. 
983;  HicJcs  v.  Shouse,  66  Ky.  (17  B.  Mon.)  483;  Randall 
V,  Johnson,  69  Miss.  317,  42  Am.  Rep.  365 ;  Crass  v.  Scruggs 
£  Co.,  116  Ala.  268,  22  South.  81 ;  Hood  v.  Hampton,  etc., 
Co.  (C.  0.),  106  Fed.  408. 

There  is  one  controlling  element  illustrated  in  each  of  the 
foregoing  cases,  which  is,  that  the  courts,  whenever  possi- 
ble, will  enforce  the  contracts  of  the  parties  in  accordance 
with  their  intention  at  the  time  the  contract  was  entered  into, 
if  such  intention  can  be  ascertained  from  the  language  used 
by  them  when  viewed  and  applied  in  accordance  with  the 
rules  of  construction  we  have  heretofore  referred  to.  Fur^ 
ther,  that  the  mere  dry  words  of  the  contract  are  not  alone 
controlling  in  determining  the  sense  in  which  the  parties  in- 
tended them.  Of  course,  courts  may  not  in  effect  reform  con- 
tracts under  the  guise  of  construing  them,  but  when  the  in- 
tent is  clear,  when  all  of  the  provisions  of  the  contract  are 
considered,  then  merely  to  enlarge  or  to  restrict  the  ordinarj- 
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meaning  of  words  is  not  reforming  the  contract  but  is  rather 
enforcing  the  precise  contract  made  by  the  partiea 

If,  therefore,  we  apply  the  rules  of  construction  as  they 
are  made  to  appear  from  the  authorities  herein  cited  to  the 
contract  in  question,  and  in  connection  therewith  consider 
the  principles  upon  which  the  decisions  to  which  we  have  re- 
ferred are  based,  can  the  judgment  of  the  lower  court,  in  view 
of  those  rules  and  principles,  be  sustained  ?  Referring,  thns, 
directly  to  the  contract  in  question,  what  was  it  that  respond- 
ents offered  to  sell  and  appellant  agreed  to  purchase?  It 
was  a  mere  option,  a  right  to  purchase  something  of  valne 
at  some  future  time  at  a  price  then  fixed.  The  property 
which  respondents  had  the  right  to  purchase  was  not  of  a 
known  or  fixed  market  value,  but  its  value  was  speculative. 
Speaking  in  general  terms,  this  value  depended  upon  the 
quantity  and  quality  of  the  ores  in  die  underground  work- 
ings of  the  mine,  the  cost  of  mining  and  reducing  such  ores 
60  as  to  make  them  marketable,  and  the  market  price  of  the 
metals  when  reduced,  which  price  was  a  fluctuating  one  as 
appears  from  the  evidence.  Neither  the  respondents  nor  the 
appellant  knew  the  value  of  the  property  either  at  the  time 
when  the  option  was  obtained  or  when  it  was  transferred  from 
respondents* to  appellant  The  purchase  price  was  fixed  at 
$1,000,000.  This  might  be  either  far  in  excess  or  far  below 
the  real  value  of  the  property.  Respondents  had,  however, 
the  exclusive  right  to  purchase  this  property  for  the  price 
aforesaid  for  a  period  of  sixty  days  from  the  17th  day  of 
January,  1907,  and  if  the  mine  was  worth  a  large  amount 
in  excess  of  said  $1,000,000,  then  the  right  was  a  valuable 
right.  On  the  7th  day  of  February,  1907,  this  right,  how- 
ever, was  limited  to  the  period  of  thirty-nine  days,  and  un- 
less respondents  could  dispose  of  their  option  within  that  time 
the  right  ceased  to  have  any  value  at  alL  They  insist, 
however,  very  strongly,  that  the  mine  may  have 
been  of  a  value  far  in  excess  of  the  price  fixed  for  it,  and 
hence  a  party  desiring  to  purchase  the  mine  at  that  price 
would  be  inclined  to  pay  a  large  value  for  the  right  itself,  and 
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hence,  they  assert,  thig  is  just  what  appellant  did,  namely, 
that  he  purchased  and  agreed  to  pay  the  $200,000  uncondi- 
tionally for  the  right  to  purchasa  If  appellant  did  this,  he 
should  be  required  to  pay  what  he  agreed  to  pay.  But  is 
the  contention  that  the  option,  at  the  time  appellant  pur- 
chased it,  was  necessarily  valuable  really  a  determining  factor 
in  the  case  from  which  we  ought  to  say  that  for  that  reason 
appellant  agreed  unconditionally  to  pay  the  sum  of  $200,000 
therefor  ?  If  we  assume  that  the  option  was  valuable,  or  that 
appellant  thought  so>  which,  for  the  purposes  of  this  argu- 
ment, would  amount  to  the  same  thing,  would  it  be  reason- 
able to  assume  that  from  that  fact  alone  appellant,  as  a  pru- 
dent business  man,  would  unconditionally  agree  to  pay  the 
sum  of  $200,000  for  the  right  to  purchase  certain  property 
of  unknown  and  speculative  value,  which  right^  by  its  own 
terms,  must  terminate  within  thirty-nine  days  from  the  time 
he  acquired  the  right  ?  At  the  very  time,  at  least,  one  other 
party  had  refused  to  take  up  the  option  at  the  price  therein 
stated,  as  is  shown  by  the  evidence  in  the  record.  If  the 
option  was  not  taken  up  within  the  time  fixed,  appellant, 
as  well  as  all  others,  would  have  the  right  to  negotiate  with 
the  owners  of  the  property  and  thus  get  an  opportunity  to 
purchase  it.  True,  this  might  be  at  an  advanced  price ;  but 
whether  this  would  be  so  or  not  was,  in  the  nature  of  things, 
problematical  merely.  But,  whatever  the  value  of  respond- 
ents* option  was,  unless  they  could  sell  it  within  the  remain- 
ing thirty-nine  days  it  was  of  no  value  to  them  or  any  one 
dsa  This  they  knew;  and  the  appellant  likewise  knew. 
Again,  the  property  consisted  of  a  mine  which  was  being 
worked  and  developed  at  the  time,  and  had  been  so  for  some 
time  prior  thereto.  The  owners  thereof  must  have  known 
more  about  the  actual  value  of  the  property  than  either  ap- 
pellant or  resi)ondents,  and  thus,  when  the  owners  fixed 
the  selling  price  at  $1,000,000,  they  evidently  thought  that 
that  was  a  fair  selling  price,  and  that  such  would  be  the  case 
for  a  period  of  at  least  sixty  days  from  the  time  the  option 
was  given.     The  parties  to  the  contract,  in  question  were 
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therefore  dealing  with  things  whose  value,  in  the  very  nature 
of  things,  was  uncertain  and  speculative.  The  price  fixed 
was  a  veiy  large  sum  of  money,  all  of  which  had  to  be  paid 
within  a  comparatively  short  period  of  time.  Both  parties  to 
the  contract  then  knew  that  at  least  only  a  limited  amount 
of  the  purchase  price  could  be  gained  from  the  mine  itself 
and  that  the  time  in  which  the  payments  had  to  be  made  was 
a  comparatively  short  time  in  which  to  raise  so  large  a  sum 
of  money.  It  is  is  a  matter  of  universal  knowledge  that 
$1,000,000  mining  transactions,  where  the  full  consideration 
is  paid  in  money  within  a  pei;iod  of  time  such  as  fixed  in 
the  option  in  question,  are  rare.  But  whether  rare  or  not, 
aD  know  that  a  deal  which  involves  $1,000,000  of  actual 
mon^  is  one  of  such  magnitude  that  a  man  would  enter 
upon  with,  much  care  and  circumspection.  Moreover,  the 
competitors  for  such  a  prize,  if  it  indeed  be  one,  are  limited. 
Only  a  few  can  compete.  Is  it  reasonable,  therefore,  to  as- 
sume that  a  man,  regardless  of  his  wealth  or  resources,  would 
imconditionally  agree  to  pay  the  sum  of  $200,000  for  the 
mere  right  to  purchase  for  the  period  of  only  thirly-nrne 
days  property  of  unknown  and  uncertain  value,  the  price  of 
which  was  fixed  at  $1,000,000,  all  of  which  had  to  be  paid 
in  cash  within  eight  months  from  the  time  the  option  was 
entered  into  ?  We  do  not  hesitate  to  say  that  all  reasonable 
men  would  agree  that  no  reasonably  prudent  business  man 
would  enter  into  such  an  agreement  Did  the  appellant 
agree  to  do  this  ?    Again  we  say  no. 

Eecurring,  now,  for  a  moment  to  the  language  of  the  con- 
tract itself,  what  is  it  that  the  parties  there  siid  ?  They  start 
out  with  apt  language  indicating  that  respondents  agree  to 
and  do  sell  and  transfer  to  appellant  a  right  or  option  for 
the  sum  of  $200,000.  That  the  wording  of  the  contract  con- 
stitates  a  sale,  and  that  the  consideration  named  was  $200,' 
000  is  quite  clear.  But  the  parties  also  proceed  to  state  that 
for  the  consideration  of  $200,000  "said  first  parties  (respond- 
ents) do  by  this  conveyance  for  the  consideration  therein 
named  convey  the  following  described  mining  property  and 
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claims  to  the  said  second  party  (appellant),  to-wit/'  Then 
follows  a  long  description  of  the  property.  Will  any  one 
contend  that  the  language  above  used  can  be  literally  con- 
strued and  applied?  Clearly  not  The  contract  as  a  whole 
is  still  merely  a  sale  or  transfer  of  a  right  or  option  to  pur- 
chase, regardless  of  the  inapt  expressions  just  referred  to. 
This  is  so,  since,  from  the  whole  instrument  and  from  the  sit- 
uation of  the  parties  when  the  contract  was  entered  into  such 
was  their  ruling  intention.  Respondents,  therefore,  neither 
Actually  sold  and  conveyed  nor  actually  agreed  to  sell  and 
convey  to  appellant  anything  except  the  option  to  purchase 
certain  specified  property  at  a  fixed  price  to  be  paid  to  the 
owner  of  said  property.  In  other  words,  respondents  trans- 
ferred to  appellant  just  what  they  had,  namely,  a  mere  right 
to  purchase  certain  property.  They  had  neither  title  nor 
interest  in  the  property  itself.  All  they  had  was  a  right  to 
acquire  the  title  thereto  by  paying  a  specified  consideration 
within  a  fixed  time.  Prom  the  agreement^  however,  when  lit- 
erally construed,  one  would  infer  that  respondents  undertook 
to  sell  or  convey  to  appellant  some  interest  in  and  to  some 
specific  property  instead  of  a  mere  right  to  acquire  such  in- 
terest. The  language  of  that  portion  of  the  contract  to 
which  we  have  referred  cannot  be  given  its  usual  or  ordinary 
meaning;  that  is,  it  cannot  be  literally  construed  and  ap- 
plied. 

Passing,  now,  to  that  portion  of  the  contract  in  whidi 
appellant  promises  to  pay,  does  it  contain  a  conditional  or 
unconditional  promise  to  pay  the  sum  of  $190,000?  This 
part  of  the  contract  must,  in  the  nature  of  things,  be  'con- 
sidered in  connection  with  the  option  whidi  appellant  ob- 
tained from  respondents  since  it  expressly  refers  to  it  In 
the  option  contract  the  time  when  the  $1,000,000  pnrchase 
money  for  the  property  if  purchased  should  become  due  and 
payable  is  stated.  The  principal  sum  was  payable  in  fonr 
installments,  the  first  of  which  was  for  $245,000  and  the 
other  three  for  $250,000  each.  In  framing  this  part  of  the 
contract,  the  parties,  in  view  of  its  importance,  might  well 
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have  eserdsed  more  care^  and  thus  have  been  more  specifio 
in  stating  the  terms  of  the  agreement  And  it  is  to  be.re^ 
gretted  that  this  was  not  done.  This,  however,  does  not 
diange  the  terms  of  the  agreement  We  think  that,  with 
what  is  expressed  and  clearly  implied  in  view  of  the  cir- 
cumstanoes  disclosed  by  the  evidence,  the  terms  of  the  con- 
tract are  not  so  obscure  or  ambiguous  that  the  ruling  inten- 
tion of  the  parties  cannot  be  ascertained  therefrom.  In  one 
sense  the  parties  in  this  case  did  what  the  Massachusetts 
court  said  was  done  by  the  parties  in  the  case  of  Alvord  v. 
OooTe,  supra.  In  that  case  it  was  assumed  that  the  transfer 
of  the  property  would  be  made.  It  was  therefore  stipulated 
that  when  the  transfer  should  take  place  the  commission 
should  be  payable.  It  must  be  remembered,  however,  that 
in  that  case  there  was  an  eaiforceable  contract  of  sale  entered 
into,  while  in  the  case  at  bar  such  a  contract  was  merely 
in  c(mtemplation,  and  it  was  optional  with  the  appellant 
whether  he  would  enter  into  a  binding  contract  of  purchase 
or  not  All  this  was  in  the  minds  of  the  parties,  and,  in 
view  of  this,  it  is  not  reasonable  to  assume  that  they  would 
treat  a  mere  option  to  purchase  as  tantamount  to  a  com- 
pleted contract  of  sale.  In  referring,  therefore,  to  the  time 
when  the  payments*  under  the  option  should  be  made,  it  is 
both  reasonable  and  natural  to  assume  that  the  parties  re- 
ferred to  the  making  of  such  payments  as  a  condition  upon 
which  the  remaining  $190,000  should  become  payable,  and 
not  merely  as  a  time  limit  beyond  which  appellant  could  not 
defer  the  payment  of  that  sum.  In  other  words,  the  parties 
contemplated  that  a  binding  contract  of  purchase  and  sale 
of  the  mining  property  should  be  entered  into  under  the  op- 
tion before  it  should  become  obligatory  upon  appellant  to  pay 
any  part  of  the  $190,000.  This  condition  is,  we  think, 
clearly  implied  in  the  agreement,  and  is  therefore  as  bind- 
ing as  if  expressed  in  apt  terms.  The  real  intention,  there- 
fore, was  not  that  upon  the  happening  of  an  event  an  existing 
debt  should  be  paid,  but  it  was  that  at  said  time  an  obliga- 
tion should  be  created  which  was  to  be  discharged  at  the 
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same  tima  This  constitutes  the  distinguisliliig  feature  be- 
tween tliis  and  all  other  cases  that  counsel  for  respondents 
have  cited  and  to  which  we  have  referred.  We  think  that^  in 
view  of  the  language  contained  in  the  whole  agreement  and 
the  circumstances  we  have  herein  referred  to,  the  foregoing 
conclusion  is  not  only  justified,  but  that  it  is  the  only  fair 
and  rational  conclusion  that  is  permissible.  In  the  agree- 
ment a  payment  of  $10,000  is  provided  for  to  be  made  "upon 
the  execution  of  this  agreement.**  At  this  point  in  the  agree- 
ment the  whole  controversy  arises.  It  is  a  matter  of  some 
significance  that  the  whole  of  the  remainder  of  the  $200,000 
is  required  to  be  paid  in  installments  corresponding  in  num- 
ber and  in  time  of  payment  with  the  payments  that  are  to  be 
made  in  case  the  option  to  purchase  is  taken  up.  If  the  pay- 
ment of  the  remaining  $190,000  was  an  absolute  and  not  a 
conditional  obligation  to  pay,  then  there  was  no  reason,  at 
least  none  of  importance,  why  the  payments  should  be  made 
at  the  same  time  that  the  ]payment8  on  the  purchase  price 
of  the  property  were  made.  If,  upon  the  other  hand,  the 
obligation  to  pay  the  remaining  $190,000  was  conditional 
and  dependent  upon  the  fact  of  the  payment  of  the  purchase 
price  of  the  property — that  is,  if  the  $190,000  was  in  the 
nature  of  a  commission  to  respondents  in  addition  to  the 
$10,000  already  paid  to  them — ^then  there  were  very  good, 
if  not  controlling,  reasons  why  the  remainder  of  the  $190,- 
000  should  be  paid  when  the  property  was  paid  for.  The 
language  is  that  the  first  payment  on  the  remaining  $190,- 
000  is  to  be  made  "at  the  time  when  the  said  second  party 
shall  be  required  to  pay  to  the  Ludwig  Copper  Mining  Com- 
pany the  first  payment  under  the  terms  of  said  written  agree- 
ment or  any  modification  thereof  as  to  4Jie  time  of  payment." 
The  controlling  words  in  the  quotation,  in  view  of  the  whole 
instrument,  in  referring  to  the  payment  to  be  made  by  ap- 
pellant to  the  copper  company,  are  "shall  be  required.'' 
Whether  appellant  was  to  pay  the  first  $40,000  of  the  $190,- 
000  was  thus  made  to  depend  upon  whether  appellant  should 
be  required  to  pay  the  purchase  price  of  the  property  to  said 
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copper  oampany.  This  was  not  merely  referring  to  an  event 
the  happening  of  which  fixed  the  time  of  payment  of  an  exist- 
ing debt,  but  it  amounted  to  the  statement  of  a  condition 
upon  which  the  liability  to  pay  the  $40,000  was  made  to 
depend,  namely,  if  appellant  became  obligated  to  pay  the 
purchase  price  of  the  mine,  then  he  also  became  obligated 
to  pay  the  $190,000  and  unless  he  assumed  the  first  obliga- 
tion the  last  did  not  arise.  If,  however,  the  first  obligation 
was  assumed,  then  the  last  would  have  to  be  discharged  simul- 
taneously with  the  first.  This  view  is,  we  think,  strength- 
ened by  what  is  said  about  the  payments  of  the  remaining 
$160,000  of  the  $190,000.  This  $160,000  was  to  be  paid  in 
'^proportionate  amounts  on  the  dates  when  the  payments  a/re 
made  by  the  said  second  party  •  .  •  to  said  copper  com- 
pany.'^  (Italics  ours.)  Here,  again,  the  language  implies 
that  the  obligation  to  pay  respondents  is  conditioned  on 
whether  the  payments  to  the  copper  company  are  made,  for 
the  reason  that  it  is  assumed  that  said  payments  will  be 
made,  and  therefore  it  is  said  that  respondents  are  to  be 
paid  when  the  payments  to  the  copper  company  ''are  made/* 
It  is,  therefore,  quite  dear  to  us,  under  the  authorities 
wbidi  we  have  cited,  if  appellant  had  in  fact  exercised  his 
option  to  purchase  the  mining  property  from  said  copper 
company,  and  thus  became  obligated  to  pay  the  considera- 
tion therefor,  that  in  such  event  the  obligation  to  pay  the 
respondents  would  have  become  absolute  and,  whether  he 
made  the  payments  to  the  copper  company  thereafter  or  not 
he  would  still  have  been  required  to  pay  respondents.  This 
would  be  so,  however,  because  the  condition  upon  which  ap- 
pellant's liability  depended  had  arisen,  and  when  this  had 
taken  place  the  obligation  to  pay  became  absolute,  and  tho 
appellant  could  not  escape  thereafter  by  merely  refusing  to 
make  the  further  payments  or  to  comply  with  the  conditions 
of  his  contract  But  it  seems  to  us  that  it  was  clearly  im- 
plied,  in  view  of  the  language  used  in  the  agreements, 
and  &om  the  circumstances  to  which  we  have  referred 
herein,  that  the  obligation  to  pay  respondents  any  part  of 
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the  remaining  $190,000  was  not  to  arise  unless  aj^llant 
exercised  his  right  to  purchase  the  mining  property  under 
the  option  he  had  obtained  from  respondents,  and  thus^  in 
the  language  used  by  them,  "shall  be  required  to  pay''  said 
copper  company.  Why  use  the  phrase  "shall  be  required  to 
pay''  with  respect  to  the  first  payment,  and  the  phrase  "when 
the  payments  are  made?'  with  respect  to  the  other  payments, 
if  the  parties  did  not  intend  that  whether  any  obligation  to 
make  first  payment  should,  arise  or  not  depended  on  whether 
appellant  would  obligate  himself  to  pay  said  copper  com- 
pany? The  parties  in  substance  stated  that  appel- 
lant would  not  become  obligated  to  pay  respondents  3 
tmless  he  purchased  the  mining  property  under  the  op- 
tion agreement  and  thus  should  ^^  required"  to  pay  the  cop- 
per company  the  purchase  price. 

Counsel  for  respondents  have  also  invoked  the  rule  of  con* 
struction  usually  termed  "the  rule  of  contra  profererUem/' 
Under  this  rule  it  is  in  effect  contaided  that  when  a  party 
in  a  written  agre^nent  chooses  his  own  language  in  assum- 
ing an  obligation,  the  language  should  be  construed  more 
strongly  against  the  one  who  had  the  choice  of  words  and 
who  assumed  the  obligation.  Tliis  rule  is  not  favored  by  the 
courts,  and  will  only  be  invoked  in  extreme  cases  and  as  a 
last  resort  Besides,  it  is,  as  a  general  thing,  invoked  only 
in  deeds  poll,  in  insurance  contracts,  in  contracts  to  avoid 
forfeitures,  and  in  contracts  that  are  not  favored  by  law. 
Moreover,  in  order  to  make  the  rule  applicable  at  all,  it 
must  appear  on  the  face  of  the  contract  that  the  party  against 
whom  the  rule  is  invoked  made  use  of  the  languaga  Con- 
tracts, therefore,  in  which  the  parties  thereto  make  mutual 
promises  do  not  ordinarily  come  within  this  rula  (2  Page  on 
Contracts,  sec  1122.) 

Bespondents  also  seem  to  lay  much  stress  upon  the  fact 
that  on  the  16th  day  of  February,  1907,  when  appellant  paid 
them  the  $16,000  to  which  we  have  herein  referred,  a  vouch- 
er to  which  a  receipt  was  attached  was  presented  to  one  of 
the  respondents  for  signature.     The  voucher  recited  that  it 
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was  ''payment  on  account  for  assignment  of  Lndwig  option 
as  per  agre^nent  of  even  date  herewitL  $16,000.00/'  The 
receipt  read  as  follows:  ''Eeceived  of  F.  J.  Hagenbarth 
fifteen  thousand  ($15,000.00)  dollars  in  full  payment  of  the 
above  account.''  When  the  voucher  and  receipt  were  pre- 
sented to  Mr.  Caine  for  signature,  he  changed  it  to  read  as 
pajm^t  "on  acooimt"  instead  of  payment  in  fulL  Mr.  Caine 
says  that  the  appellant  was  present  when  the  change  was 
made  and  acquiesced  in  it,  while  appellant  denies  this,  and 
says  that  he  did  not  know  of  it  until  thic(  action  was  begun. 
We  confess  that  we  are  unable  to  see  much  force  to  respond- 
ents' contention.  In  the  first  place  the  transaction  occurred 
at  least  seven  days  after  the  contract  in  question  was  written 
and  signed.  The  mere  fact  that  the  contract  was  not  en- 
forceable until  after  the  aforesaid  transaction  took  place, 
whidi  perhaps  constituted  a  delivery  of  it,  could  in  no  way 
change  either  the  sense  of  the  language  used  or  the  intention 
of  the  parties.  The  conditions  stated  in  the  contract  re- 
mained precisely  the  same  after  the  transaction  as  they  were 
written  therein  before  the  transaction  took  place,  and  noth- 
ing is  discoverable  from  the  transaction  itself  which  wt>uld  be 
a  modification  of  any  terms  of  the  written  agreement  In 
the  second  place,  we  cannot  see  in  what  way  the  change  made 
in  the  receipt  from  the  recital  that  it  was  payment  in  full 
to  that  that  it  was  payment  on  account  merely  changed  any- 
thing. Both  recitatls  were  correct,  depaiding  solely  upon 
how  the  transaction  was  viewed.  If  ai^>dlant  took  up  the 
option,  then  it  was  clearly  only  pert  payment  of  the  $200,- 
000,  and  if  he  did  not,  then  it  was  payment  in  full  for  the 
option.  The  mere  fact,  therefore,  that,  under  the  circmn- 
staneesy  the  receipt  was  made  to  read  one  way  or  the  other  in 
no  way  affects  the  construction  that  is  to  be  placed  upon  the 
contract  which  was  executed  some  days  before. 

In  view  of  the  amount  that  is  involved  in  this  and  in 
Another  case  upon  the  contract  in  question^  and  in  view  that 
counsel  on  both  sides  argue  with  much  force  and  ability  that 
the  right  is  vdth  them,  we  have  given  the  questions  involved 
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even  more  than  ordinary  consideration  and  care.  The  more 
that  we  have  reflected  upon  the  questions  involved  and  the 
more  we  have  considered  the  language  contained  in  the  con- 
tract when  viewed  in  the  light  afforded  by  the  subject-matter 
and  the  surrounding  circumstances  herein  detailed,  the  more 
have  we  become  convinced  that  appellant's  contention  ought 
to  prevail,  and  that  the  trial  court,  in  construing  the  language 
contained  in  the  contract,  overlooked  the  doctrine  whidi  is 
well  expressed  in  the  scriptural  test,  that  it  is  ^^not  of  the 
letter,  but  the  spirit;  for  the  letter  killeth,  but  the  spirit 
giveth  life.'* 

For  the  reasons  herein  stated  we  are  convinced  that  at 
the  time  the  agreement  was  entered  into  it  was  not  the  in- 
tention of  either  respondents  or  appellant  that  he  should  be 
bound  to  pay  any  part  of  the  remaining  $190,000  unless 
he  purchased  the  mining  property  upon  which  he  obtained 
the  option  from  respondents.  We  are  further  convinced  that 
if  such  a  promise  had  been  squarely  demanded  by  the  re- 
spondents from  appellant,  he  would  have  promptly  refused 
to  make  it.  Moreover,  the  demand  of  respondents,  in  view 
of  what  they  had  to  sell  and  did  sell,  is  unfair,  unjust  and 
wholly  inequitable.  For  this  reason,  if  for  no  other,  there- 
fore, we  may  well  invoke  the  doctrine  laid  down  by  the  Su- 
preme Court  of  the  United  States  in  the  opinion  in  Noonan 
V.  Bradley,  9  Wall.,  where,  at  page  407  (19  L.  Ed.  757), 
Mr.  Justice  Field  states  it  in  the  following  language:  ''When 
an  instrument  is  susceptitble  of  two  constructions — ^the  one 
working  injustice  and  the  other  consistent  with  the  right  of 
the  case — ^that  one  should  be  favored  which  standeth  with 
the  right'* 

From  what  has  been  said  it  necessarily  follows  that  the 
judgment  of  the  district  court  ought  to  be,  and  it  accordingly 
is,  reversed.  The  case  is  remanded  to  that  court  with  direc- 
tions to  grant  a  new  trial.  We  are  also  of  the  opinion  that 
in  this  case>  in  view  of  all  the  circumstances,  neither  ptrty 
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should  recover  coets  from  the  other  on  this  appeal.    It  is  lo 
ordered. 

STRAUP,  C.  J.,  and  McCARTT,  J.,  concur. 

ON    APPUOATION    FOB    BEHBABmO. 

FRICK,  J. 

Respondents  have  filed  a  petition  for  a  rehearing.  It  is 
contended  that  as  the  opinion  now  stands  it  is  uncertain 
whether  we  held  the  contract  passed  on  ambiguous  or  other- 
wise. We  think  it  is  manifest  from  the  opinion  that  we 
considered  the  contract  in  question  as  belonging  to  that  class 
where  it  is  permissible  to  resort  to  proper  extrinsic 
evidence  of  the  surrounding  facts  and  circumstances,  4 

the  nature  of  the  subject-matter,  the  relations  of  the 
parties  to  the  contract,  and  the  purposes  sought  to  be  attained 
thereby,  as  an  aid  to  the  court  in  arriving  at  the  real  inten- 
tions 6f  the  parties.  In  our  opinion,  therefore,  there  is  no 
merit  whatever  in  the  contention,  and  the  application  for  t 
rehearing  is  denied. 

STEAUP,  C  J.,  and  McCARTT,  J.,  concur. 
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CAINE  et  aL  v.  HAGENBARTH. 

Ka  2093.    Decided  January  6,  1010   (106  Pac.  954). 

Apfbal  from  District  Court,  Third  District ;  Hon.  T.  D. 
Lewis,  Judge. 

Action  bj  Joseph  E.  Caine  and  another  against  F.  J.  Ha- 
genbarth. 

Judgment  for  plaintiff.     Defendaut  appeals. 

RbVEBSBD  and  BBMANDED^  with  DIEEOTIONS. 

Dickson,  Ellis,  EUis  &  Schulder  for  appellant. 

C.  S.  Price  and  Van  Oott,  Allison  &  Biter  for  respondents. 

FRICK,J. 

This  action  is  based  upon  the  same  contract  which  waa 
involved  in  the  case  between  the  same  parties  that  we  have 
just  decided  and  which  precedes  this  one.  (106  Pac  946.) 
All  the  questions  that  are  involved  on  this  appeal  were  in- 
volved and  have  been  decided  in  the  case  aforesaid.  This 
case,  therefore,  is  controlled  by  the  decision  in  that  case.  Up- 
on the  authority  of  that  case  the  judgment  is  reversed,  with 
directions  to  the  trial  court  to  grant  a  new  trial.  It  is  fur- 
ther ordered  that  neither  party  recover  costs  on  appeal 

STRAUP,  a  J.,  and  MoCARTY,  J.,  concur. 
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ETDALCH  V.  ANDERSON. 

No.  2054.     Decided  January  d,  1910   (107  Pac  25). 

1.  Adverse  Possession — ^Requisites — ^Payment  or  Taxes.  Wher* 
land  had  been  occupied  under  a  claim  of  right  for  about  twenty- 
four  years,  so  as  to  acquire  title  under  Ck>mp.  Laws  1870,  sees. 
1097-1104,  requiring  seven  years'  adverse  possession  to  aoquire 
title,  when  Comp.  Laws  1888,  sees.  3137,  effective  in  1888,  was 
enacted,  making  payment  of  taxes  essential  to  the  acquisition  of 
title  by  the  adverse  possession,  title  by  adverse  possession  was  com- 
plete without  the  payment  of  taxes,  either  during  the  adverse 
holding  or  thereafter.!     (Page  106.) 

2.  BouNnAsixs — Estc^fel  by  Acquiesoenoe— Persons  Estopped— 
Heirs.  An  heir  would  be  estopped  by  his  ancestor's  acquiescence^ 
in  an  agreement  with  an  adjoining  landowner  as  to  their  bounda- 
ries, if  the  ancestor  himself  would  be  estopped.     (Page  109.) 

3.  Boundaries — ^Estoppel  bt  Aoquisscenoe — ^Effect  or  Subseqxtent 
Acts  of  Parties.  The  predecessors  of  defendant  and  plaintiff  lo- 
cated land  on  sections  23  and  26,  respectively,  before  it  was  sur- 
veyed and  the  section  line  run,  and  in  186t^  they  agreed  upon  a 
triangular  line  as  the  boundary,  and  erected  a  fence  on  the  line. 
Thereafter  the  land  was  surveyed  and  the  government  section  line 
run  so  as  to  cut  through  the  triangular  line,  but  as  to  the  part 
of  the  land  in  controversy,  the  line  as  originally  established  and 
fenced  was  recognized  and  acquiesced  in  as  the  true  line  from  the 
time  it  was  established  to  1905.  Held,  that  defendant  was  estopped 
from  claiming  title  to  the  tract  in  controversy  within  the  triangu- 
lar line  fenced  in  1865  to  the  extent  that  the  parties  had  continued 
to  treat  it  as  the  boundary  line,  and  that  they  thereafter  abandoned 
in  part  the  original  line  and  accepted  the  section  line  as  the  bound- 

^  ary  for  a  part  of  the  distance  on  either  side  of  the  tract  in  contro- 
versy, or  that  defendant's  deeds  from  his  predecessor  did  not  refer 
to  any  land  in  section  26,  was  immaterial.)       (Page  110.) 

4.  Boundaries — Estoppel  bt  Aoquiescenoe.  Whether  one  is  estopped 
from  claiming  land  beyond  an  agreed  boundary  acquiesced  in  by 
him  must  be  decided  largely  upon  the  particular  facts  of  the  case, 
and  no  absolute  rule  can  be  applied  to  every  case.     (Page  113.) 

6.  New  Trial — Newly  Discovered  Evidence — Evidence  on  Collat- 
eral Mattsis.    Li   an  action   to  quiet   title   to   land,   in   which 


IR.  G.  m  Ry.  CJo.  v.  Salt  Lake  Inv.  Ck).  (Utah),  101  Pac.  590. 
2  Holmes  ▼.  Judge,  31  Utah,  269,  87  Pao    1009. 
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defendant  claimed  to  a  certain  fence,  fixed  as  the  boundary  by  the 
parties'  predecessors,  defendant  testified  that  before  he  purchased 
from  the  heirs  of  his  predecessor  they  stated  that  their  land  was 
bounded  by  the  fence.  Plaintiff  filed  with  his  motion  for  a  new 
trial  an  affidavit  of  one  of  such  heirs,  to  the  effect  that  when 
defendant  purchased  from  the  heirs,  affiant  told  him  that  the 
fence  was  not  the  true  boundary,  and  they  would  sell  only  what 
they  owned.  Held  that,  even  if  the  statement  contained  in  the  af- 
fidavit was  newly  discovered  evidence,  it  was  not  such  as  to  require 
a  new  trial,  as  its  only  effect  was  to  contradict  defendant's  testi- 
mony on  a  collateral  matter.     (Page  114.) 

6.  New  TIOAir— Kkwlt  I>i80ovebed  Evidenoe— Pbobabu  EmEcr. 
Where  alleged  newly  discovered  evidence  for  which  plaintiff  sought 
a  new  trial  would  merely  affect  defendant's  credibility  as  a  wit- 
ness, and  would  not  change  the  result  even  if  defendant's  testimony 
on  the  question  to  which  the  newly  discovered  evidence  related  was 
eliminated,  it  was  not  ground  for  requiring  a  new  triaL  (Page 
115.) 

7.  New  Tbul— MisooirDtTur  cm  Pasties.  In  an  action  to  quiet  title, 
in  which  defendant  claimed  to  a  certain  fence  alleged  to  have  been 
fixed  and  acquiesced  in  as  the  boundary  by  the  parties'  prede- 
cessors, defendant  served  notice  on  plaintiff  for  the  taking  of  a 
nonresident's  deposition,  but  did  not  afterwards  have  it  taken,  and 
plaintiff  produced  the  affidavit  of  such  person  in  support  of  his 
motion  for  new  trial,  stating  that  he  told  defendant  when  the 
latter  purchased  from  him  that  the  fence  was  not  the  true  boundary 
line  between  his  and  plaintiff's  land.  Held  that,  in  absence  of  a 
further  showing  by  the  record,  defoidant's  failure  to  take  the 
deposition  of  such  witness  after  serving  notice,  and  to  inform 
plaintiff's  counsel  thereof,  would  not  authorize  a  new  trial  on  the 
ground  of  misconduct.     (Page  115.) 

8.  JuDQicEinv— GomoBKiTT  TO  Issues.  Where,  in  an  action  to  quiet 
title,  in  which  defendant  daimed  that  a  certain  fence  was  the 
boundary,  the  pleadings  and  evidcmoe  did  not  raise  the  question  as 
to  defendant's  right  to  have  plaintiff  erect  a  fence  upon  the  boun- 
dary line  to  which  defoidant  claimed,  the  decree  for  defendant 
improperly  required  plaintiff  to  erect  such  ftooe.    (Page  115.) 

Appeal  from  District  Courts  Third  District;  Horu  M.  L. 
BUchie,  Judge. 

Action  by  John  Rydalch  against  0.  Le  Eoy  Anderson,  ad- 
ministrator of  the  estate  of  Charles  L.  Anderson,  deceased 

Judgment  for  defendant     Plaintiff  appeals. 
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Affibmed  as  modifisd. 
Hurd  &  Hvrd  for  appellant 
Evans  <§  Evans  for  respondent. 

FRICK,  J. 

This  is  an  action  to  determine  an  adverse  daim  to  38.86 
acres  of  land,  of  which  appellant  claimed  to  be  the  owner  in 
fee,  and  in  which  he  alleged  one  Charles  L.  Anderson  claimed 
some  interest  After  the  case  had  terminated  in  the  district 
court,  and  about  the  time  the  appeal  was  filed  in  this  court, 
said  Anderson  died,  and  C.  Le  Roy  Anderson  was  substituted 
for  the  deceased.  We  make  this  explanation  at  this  time  for 
the  reason  that,  notwithstanding  the  death  of  the  original 
party  defendant  as  aforesaid,  we  shall  hereafter  in  this  opin- 
ion refer  to  the  deceased  as  respondent. 

Respondent,  in  his  answer,  denied  that  appellant  was  the 
owner  of  the  entire  38.86  acres,  and,  by  way  of  counter- 
claim, set  up  title  to  a  triangular  parcel  of  land  included 
within  said  38.86  acres  in  himself.  Respondent  claimed 
title  to  said  parcel  by  adverse  possession,  and  also  by  reason 
of  the  establishment  of  a  boundary  line  between  appellant'fi 
and  respondent's  land,  which  had  been  established  and  acqui- 
esced in  for  a  period  of  forty  years  by  the  predecessors  in 
interest  of  the  lands  now  owned  by  appellant  and  respondent, 
and  particularly  the  land  in  controversy. 

The  following  diagram  will  show  the  precise  location  of 
the  parcel  of  land  in  controversy,  and  will  also  show  the 
all^d  boundary  line,  and  will  thus  help  to  illustrate  the 
questions  to  be  decided. 
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Sec  28 
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Tp.  2 

8.  B.  6  W. 

N.B  %    N.W.% 
Sec.  26 

Bee  26 

The  line  marked  A,  B  is  the  section  line  between  sections 
23  and  26,  township  2  S.,  range  6  W.,  of  the  Salt  Lake  Me- 
ridian, Tooele  County,  Utah.  The  evidence  does  not  show  the 
precise  time,  but  some  time  prior  to  1865,  the  predecessor 
in  interest  of  respondent,  a  Mr.  Kimball,  located  upon  and 
took  possession  of  the  lands  shown  in  the  diagram  as  being 
in  section  23,  and  one  William  C.  Rydalch,  the  father  of  ap- 
pellant, and  under  whom  he  claims  as  an  heir,  located  on  and 
took  possession  of  the  lands  shown  in  the  diagram  as  being  in 
section  26.  From  the  evidence  it  is  made  to  appear  that  when 
the  lands  were  located  as  aforesaid  by  Mr.  Kimball  ^d  Mr. 
Eydalch,  no  government  survey  thereof  had  been  made,  and 
hence  had  not  been  subdivided  into  sections  and  parts  of  sec- 
tions. By  reason  of  this  fact  Mr.  Ejimball  and  Mr,  William 
C  Rydalch  established  a  boundary  line  between  the 
lands  located  and  claimed  by  each  of  them.  This 
line  was  established  by  what  a  witness  designates 
as  a  "rope  survey.'^  By  this  so-called  survey  a  line 
was  established,  which  appears  on  the  diagram  as  a 
broken  or  dotted  line,  indicated  by  the  lettters  "c,''  "d,"  "e." 
In  1865  or  1866  a  fence  was  erected  on  the  line  aforesaid, 
which,  the  evidence  shows,  at  one  time  may  have  extended 
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easterly  beyond  the  point  "e/'  and  also  may  have  extended 
westerly  beyond  the  point  ''c/^  The  court  found,  and  we 
think  the  finding  is  supported  by  some  evidence,  that  Wil- 
liam C.  Rydalch  maintained  the  easterly,  while  Mr.  Kim- 
ball maintained  the  westerly,  portion  of  the  fence  while  they 
livei  Mr.  William  C.  Rydalch  died  in  1900  or  1901.  One 
of  his  sons,  who  lived  on  or  near  the  land  for  fifty  years, 
when  asked  about  the  fence,  testified,  "My  father  had  it 
built''  This  son  also  testified  that  his  father,  for  thirty  or 
forty  years,  had  always  maintained  a  fence  along  the  boun- 
dary line  in  question,  and  that  Mr.  Eimball  had  always 
claimed,  used,  and  occupied  the  land  to  the  north  of  the 
fence,  and  that  Mr.  William  C.  Rydalch  always  used,  claimed, 
and  occupied  the  land  south  thereof.  Another  witness  testi- 
fied that  he  knew  of  the  fence  for  many  years;  that  in  1894 
Mr.  William  C.  Rydalch,  the  father  of  appellant,  employed 
the  witness  to  plant  some  poplar  trees  along  the  line  of  the 
fence;  that  Mr.  Rydalch,  at  the  time,  told  the  witness  that 
he  (Rydalch)  wanted  a  row  of  trees  planted  on  the  line 
between  Mr.  Kimball's  and  Mr.  William  C.  Rydalch's  lands ; 
that  he  told  the  witness  to  plant  the  trees  along  the  line 
of  the  fence,  and  that  the  witness  planted  them  as  directed ; 
that  some  of  the  trees  were  standing  and  growing  at  the 
time  of  the  trial,  while  others,  and  especially  those  plante<l 
on  the  higher  or  dry  part  of  the  land  had  died.  This  wit- 
ness also  testified  that  the  fence  was  a  post  and  pole  fence, 
and  was  maintained  as  aforesaid. 

The  land  in  controversy  is  the  triangular  parcel  marked 
P,  bounded  by  the  lines  marked  "g,  h,"  '%  d,"  and  "d,  g," 
as  shown  on  the  diagram,  and  contains  4.68  acres.  The 
record  title  to  the  land  in  section  26  shown  on  the  diagram, 
at  the  time  of  the  death  of  William  C.  Rydalch,  the  father 
of  appellant,  was  in  said  Rydalch,  as  appears  from  a  United 
States  patent  issued  to  him  April  25,  1871,  by  which  there 
was  conveyed  to  him  the  N".  E.  quarter  of  section  26,  town- 
ship 2,  S.,  range  6  W.,  S.  L.  M.,  in  Tooele  County,  Utah.  Tt 
was  also  conceded  at  the  trial  that  a  patent  had  been  duly 
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issued  whereby  the  E.  half  of  the  N.  W.  quarter  of  section 
26,  township  and  range  aforesaid,  was  duly  conveyed  to  said 
William  C.  Rydalch.  The  evidence  does  not  disclose  the 
date  of  the  later  patent,  but  the  court  found  that  it  was  is- 
sued February  2,  1888,  and  recorded  on  September  2,  1889. 
The  record  title  of  appellant  to  all  of  the  land  in  section  26, 
including  the  triangular  parcel  marked  "P"  on  the  diagram 
is  not  questioned;  and,  unless  the  respondent  has  acquired 
title  by  adverse  possession,  or  unless  the  title  is  in  him  by 
reason  of  the  fact  that  that  portion  north  of  the  fence  was, 
by  the  respective  owners  of  the  land  on  the  north  and  south 
thereof,  for  all  practical  purposes,  determined  to  be  a  part 
of  section  23,  the  appellant  should  succeed  in  this  action. 

In  this  connection  respondent  testified  that  he  purchased 
the  land  north  of  the  fence  in  1898  from  the  Kimballs;  that 
when  he  purchased  the  land  the  fence  was  intact,  and  that 
he  was  told  by  some  of  the  Kimball  heirs  that  all  of  the  land 
north  of  the  fence  was  owned  by  the  Kimballs;  that  he  him- 
self had  been  familiar  with  the  land  and  fence  for  forty  years 
or  more,  and  had  always  assumed  that  the  land  north  of  the 
fence  was  owned  by  the  Kimballs,  and  the  land  south  thereof 
by  Mr.  William  C.  Rydalch;  that  respondent  purchased  the 
land  believing  that  the  triangular  strip  in  question  belonged 
to  the  Kimballs,  and  that  it  was  included  in  the  lands  he 
purchased  in  section  23;  that  at  the  time  he  purchased  he 
took  possession  of  the  lands,  and  used  them  and  remained 
in  actual  possession  thereof  up  to  the  time  of  trial,  except  for 
a  short  time  in  May,  1905,  when  appellant,  during  respond- 
ent's absence  from  the  state,  broke  down  a  portion  of  the 
fence  and  entered  upon  the  triangular  parcel  in  dispute ;  that 
he  paid  all  the  taxes  assessed  against  the  land  he  purchased 
but  that  he  was  never  assessed  on  any  land  in  section  26,  but 
said  that  he  thought  that  the  assessor  assessed  the  land  north 
of  the  fence  as  belonging  to  respondent. 

The  findings  of  the  court  are  very  full  and  explicit.  Among 
others,  the  court,  in  substance,  found  as  follows:  That  for 
forty  years  before  the  commencement  of  this  action  the  par- 
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eel  of  land  marked  P  on  the  diagram  was  -within  the  inclos- 
tire  of  respondent  and  his  predecessors  in  interest,  and  waB 
separated  from  the  lands  of  appellant  by  the  fence  shown  on 
the  diagram;  that  during  all  of  the  time  aforesaid  respond- 
ent and  his  predecessors  in  interest  have  nsed  said  parcel 
of  land  in  connection  with  the  other  lands  owned  by  the 
Kimballs  and  by  them  conveyed  to  respondent ;  that  said  use 
was  open,  continuous,  and  without  any  interference  from  any 
one,  and  the  use  of  said  parcel  as  aforesaid  was  acquiesced 
in  by  all  until  questioned  by  appellant  in  1905;  that  the 
fence  in  question  remained  in  practically  the  same  place 
since  it  was  established  in  1865,  and  from  said  time  forward 
was  always  kept  in  repair;  that  respondent  and  his  prede- 
cessors in  interest  were  in  possession  of  said  parcel  of  land  un- 
der a  claim  of  right,  claiming  title  thereto  during  all  of  the 
time  aforesaid  against  all  the  world  except  the  United  States. 
The  court  also  found  that  in  1898,  when  respondent  purchased 
the  land  from  the  Kimballs,  the  section  comers  and  lines  of 
sections  23  and  26  were  well  established,  and  were  easily  as- 
certainable. We  remark  here  that  the  fact  appears  to  be,  as 
hereinbefore  stated,  that  in  1865  sections  23  and  26  had  not 
been  surveyed,  but  in  view  that  the  first  patent  was  issued 
to  Mr.  William  C.  Eydalch  in  1871,  it  would  seem  that  the 
lands  must  have  been  surveyed  some  time  prior  to  that  time. 
We  remark,  further,  that  while  the  second  patent  was  not 
issued  to  William  C.  Eydalch  for  a  part  of  the  land  in  con- 
troversy until  1888,  there  is  absolutely  nothing  to  show  at 
what  time  prior  to  the  issuance  of  said  patent  he  may  have 
complied  with  the  laws  of  the  United  States  which  would 
entitle  him  to  a  patent.  Upon  the  findings  the  court  entered 
judgment  quieting  the  title  to  the  parcel  of  land  in  question 
in  respondent,  and  appellant  presents  the  record  for  review  on 
appeal. 

The  principal  assignments  of  error  relate  to  the  findings 
of  fact  and  conclusions  of  law  as  found  by  the  court  and 
the  overruling  of  appellant^s  motion  for  a  new  trial.  Appel- 
lant's contention  that  the  findings  of  fact  are  not  supported 
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by  tho  evidence  is,  in  our  judgment,  not  tenable.  The  evi 
dence  is  all  one  way,  and  we  cannot  see  how  the  court  oould 
well  have  found  the  facts  otherwise  than  he  did.  The  only 
question,  as  we  view  the  matter,  therefore,  is  whether  the 
court's  conclusions  of  law,  deduced  frcnn  the  undisputed  facts, 
are  sound. 

The  effect  of  the  contention  is  that  the  conclusions  of  law 
and  judgment  are  erroneous  for  the  following  reasons:  (1) 
That  the  record  title  is  conceded  to  be  in  appellant;  and  (2) 
that  respondent  did  not  establish  title  in  himself  by  adverse 
possession  because  he  did  not  prove  that  he  had  paid  the 
taxes  assessed  against  the  parcel  of  land  in  question,  as  re- 
quired by  the  statutes  of  this  state.  Conceding  the  forego- 
ing statement  to  be  correct,  is  the  judgment  necessarily  erron- 
eous ?  As  we  have  seen,  the  title  of  the  northeast  quarter  of 
section  26  passed  from  the  United  States  to  appellant's  fa- 
ther in  April,  1871.  Both  the  legal  and  record  title  to  that 
portion  of  the  triangular  parcel  in  question  which  is  in  the 
quarter  section  aforesaid,  were  thus  in  appellant's  father, 
and  not  in  the  United  States,  since  April,  1871.  The  statute 
requiring  the  payment  of  taxes  as  a  prerequisite  to 
acquiring  title  by  adverse  possession  in  this  state  went  1 

into  effect  in  1888.  (Section  3137,  Comp.  Laws  1888 ; 
R.  0.  W.  By.  Co.  V.  Salt  Lake  Inv.  Co.,  35  Utah,  528,  101 
Pac  590.)  From  the  findings  of  fact,  based,  as  we  think, 
upon  the  undisputed  evidence,  the  Kimballs,  the  predecessors 
in  interest,  and  under  whom  respondent  daims,  were  in  actual 
possession  under  a  claim  of  right  of  the  parcel  of  land  in 
question  from  a  time  prior  to  1865.  They  were  thus  in  con- 
tinuous possession  of  the  parcel  for  a  period  of  about  twenty- 
three  years  before  the  statute  requiring  the  payment  of  taxes 
went  into  effect,  and  for  a  period  of  seventeen  years  after 
the  title  had  passed  from  the  United  States  to  William  C. 
Eydalch  for  that  portion  included  in  the  patent  of  1871. 
Prior  to  the  time  when  the  statute  in  question  went  into 
effect,  seven  years'  adverse  possession  without  the  payment 
of  taxes  was  sufficient  to  acquire  title  to  real  property  in  this 
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state.  (Comp.  Laws  1876,  pp.  363-365,  sees.  1097-1104.) 
The  section  adopted  in  1888  was,  in  all  probability,  taken 
from  the  State  of  California.  The  California  Supreme  Court, 
in  construing  the  statute,  has  repeatedly  held  that,  if  the 
statutory  period  of  adverse  possession  had  fully  run  when 
the  statute  requiring  the  pa>Tnent  of  taxes  went  into  effect, 
the  title  by  adverse  possession  was  complete  without  the  pay- 
ment of  taxes,  and  that  it  was  immaterial  whether  the  taxes 
were  subsequently  paid  or  not.  (Webber  v.  Clarke^  74  Cal. 
1»,  15  Pac.  431;  Johnson  v.  Brown,  63  Cal.  392;  Sharp  v. 
Blankenship,  59  Cal.  288;  S,  P.  Ry.  Co.  v.  Whitaker,  109 
Cal.  273,  41  Pac.  1083;  Allen  v.  McKay  <&  Co.,  120  Cal. 
332,  52  Pac.  828.)  This  doctrine  is  confessedly  sound,  if 
for  no  other  reason  than  the  one  that  when  the  statute  in 
force  prior  to  1888  had  fully  run,  the  right  to  the  property 
held  by  adverse  possession  became  a  vested  right,  which  could 
not  be  affected  by  a  subsequent  change  of  the  law.  The  title 
by  adverse  possession  to  that  portion  of  the  triangular  portion 
which  is  a  part  of  the  N.  W.  quarter  of  the  N.  E.  quarter  of 
section  26  was  therefore  complete  in  respondent's  jgredeces- 
sors  in  interest  long  before  the  statute  of  1888^  requiring 
the  payment  of  taxes,  went  into  effect.  Under  the  findings 
and  the  undisputed  evidence  respondent's  title  by  adverse 
possession  to  that  portion  of  the  land  just  referred  to  can 
thus  not  be  questioned.  But,  in  view  that  the  court  quieted 
the  title  to  the  whole  parcel  in  respondent,  the  judgment 
may  still  be  erroneous. 

It  must  be  remembered  that  the  legal  title  to  that  portion 
of  the  triangular  parcel  in  question  which  forms  a  part  of  the 
N.  E.  quarter  of  the  N.  W.  quarter  of  section  26  did  not 
pass  from  the  United  States  to  William  C.  Rydalch,  the 
father  of  appellant,  until  1888.  In  view  of  this  fact  counsel 
for  appellant  contend  that  respondent's  predecessors  could 
not  acquire  title  until  after  the  title  passed  from  the  United 
States.  If,  therefore,  the  law  with  respect  to  acquiring  title 
by  adverse  possession  is  as  we  have  just  stated  it  to  be,  then 
neither  the  respondent  nor  his  predecessor  in  interest  could 
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have  acquired  title  to  any  portion  of  land  lying  in  the  N,  E. 
quarter  of  the  N.  W.  quarter  of  section  26  without  the  pay- 
ment of  taxes  as  required  by  the  statute  which  became  effect- 
ive in  1888.  The  only  proof  that  respondent  did  or  could 
make  with  respect  to  the  payment  of  taxes  was  that  he  paid 
all  the  taxes  assessed  against  the  land  on  the  north  side  of 
the  fence  since  he  purchased  and  went  into  possession  of  it  in 
1898.  He,  however,  conceded  that  the  land  was  assessed  by 
government  subdivisions  only,  and  that  he  never  was  assessed, 
nor  paid  any  taxes,  as  far  as  he  knew  on  any  land  in  section 
twenty-six.  Assuming,  for  the  purposes  of  this  decision,  that 
the  evidence  adduced  in  this  case  did  not  authorize  the  court 
to  find  that  the  statute  with  regard  to  the  payment  of  taxes 
was  complied  with,  and  that  therefore  title  by  adverse  pos- 
session was  not  established  to  that  portion  of  the  triangular 
piece  above  referred  to,  does  respondent's  title  fail  for  that 
reason?  Stating  the  proposition  in  another  form,  is  the  re- 
spondent, in  view  of  all  the  facts  and  circumstances  in  this 
case,  required  to  establish  title  as  against  apellant  by  showing 
that  respondent  had  paid  the  taxes  required  by  the  statute, 
or  may  he  in  view  of  the  facts  and  circumstances,  successfully 
claim  that  appellant  is  estopped  from  asserting  title  to  the 
land  north  of  the  fence  in  so  far  as  the  same  is  included 
within  the  triangular  parcel  in  question? 

As  we  have  seen,  the  evidence  is  undisputed  that,  for  a 
long  time  prior  to  the  issuing  of  the  patents  referred  to,  a 
boundary  line  between  the  lands  owned  by  appellant^s  father 
and  the  Kimballs,  the  predecessors  in  interest  of  respond- 
ent, had  been  established.  That  this  boundary  was.  open,  and 
visibly  marked  on  the  ground  by  a  fence  which  appellant's 
father  seemed  anxious  to  maintain  and  make  permanent 
long  after  he  had  obtained  title  from  the  United  States  to 
the  land  in  dispute,  and  long  after  the  land  had  been  sur- 
veyed, so  that  he  at  least  had  the  means  of  knowledge,  if  he 
did  not  actually  know  where  the  government  lines  were  lo- 
cated, IS  also  beyond  cavil.  That  appellant's  father,  the  Kim- 
balls, and  respondent^  and  all  interested  parties,  from  1865 
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down  to  the  month  of  May,  1905,  had  continuously  and  with- 
out question  treated  the  land  on  the  north  of  the  fence  as 
belonging  to  the  Kimballs  and  their  successors,  and  that 
south  of  the  fence  as  belonging  to  William  C.  Kydalch  and 
his  successors,  and  that  the  lands  aforesaid  by  both  claim- 
ants were  used,  occupied,  and  treated  the  same  as  owners  usu- 
ally use  and  occupy  their  lands,  is  not  open  to  dispute.  The 
whole  world,  including  respondent,  therefore,  had  a  right  to 
assume  that  the  ownership  of  the  land  in  fact  was  what  those 
in  interest  held  it  out  to  be.  Appellant,  as  the  mere 
successor  of  his  father,  is  estopped,  if  his  father  would  2 
have  been.  The  only  question,  in  view  of  the  facts  and 
circumstances,  therefore,  is:  "Wouldap^ellant's  fatier-Le-ee- 
topped  if  he  survived  to  claim  title  to  the  parcel  ofjand  in 
controversy__as  against  respondent!  HVe  are  of  the  opinion 
ffiaTEe  would  he. 

The  doctrine  applicable  to  the  facts  is  well  stated  in  1  Cyc 
1034,  1035,  as  follows: 

''Where  the  properietora  of  adjoining  lands  agree  upon,  fix,  and  es- 
tablish a  boundary  line  between  their  respective  tracts,  and  each  occu- 
pies up  to  the  boundary  line,  their  possession  is  mutually  adverse  to 
each  other,  and,  if  continued  for  the  length  of  time  prescribed  by  the 
statute  of  limitations,  will  ripen  into  a  perfect  title.  Where  an  agree- 
ment of  this  character  exists,  it  is  of  course  immaterial  that  the  line 
thus  agreed  upon  is  not  the  correct  one.  Agreements  of  this  character 
are  not  within  the  statute  of  frauds,  because  they  are  not  considered 
as  extending  to  the  title.  They  do  not  operate  as  a  conveyance  so  as 
to  pass  title  from  one  to  the  other,  but  proceed  upon  the  theory  that 
the  true  line  of  separation  is  in  dispute  and  to  some  extent  unknown, 
and  in  such  case  the  agreement  serves  to  fix  the  line  to  which  the  title 
to  each  extends." 

Again  on  page  1036,  in  referring  more  particularly  to 
the  estoppel,  it  is  said : 

"Tb  a  number  of  jurisdictions  it  seems  to  be  well  settled  that,  where 
a  boundary  line  is  established  by  agreement  of  two  adjoining  owners, 
title  up  to  the  line  thus  fixed  may  be  acquired  by  estoppel,  as  well  as 
by  adverse  possession.  Where  adjoining  landowners  agree  upon  a 
boundary  line  and  enter  into  possession  and  improve  the  lands  accord- 
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ing  to  the  line  thus  agreed  upon,  the  parties  will  be  concluded  from 
afterward  disputing  that  the  line  thus  agreed  upon  is  the  true  one,  even 
if  the  statute  of  limitations  has  not  run." 

In  Johnson  v.  Brovm,  63  Cal.  892,  the  Supreme  Court  of 
that  state,  after  discussing  the  question  of  acquiring  title 
by  adverse  possession,  on  the  question  of  estoppel,  at  page 
393,  says: 

"Besides,  where  owners  of  adjacent  parcels  of  land  have  occupied, 
adversely  to  each  other  for  more  than  five  years,  their  respective  tracts 
by  a  division  line,  which  each  has  recognized  and  acquiesced  in  as  the 
true  boundary  line,  during  all  of  that  time,  either  is  estopped  from 
afterwards  questioning  it  as  the  true  line." 

A  number  of  California  cases  are  cited  in  support  of  the 
foregoing  text.  It  is  not  necessary  to  refer  to  them  here.  In 
Watrous  v.  Morrison,  33  Fla.,  at  page  267  (14  South,  807, 
39  Am.  St.  Rep.  143),  in  speaking  of  the  effect  of  an 
agreed  boundary  line,  the  Supreme  Court  of  Florida  says: 

"The  line  becomes  binding,  not  upon  the  principle  that  the  title  to 
real  estate  can  be  passed  by  parol,  but  for  the  reason  that  the  pro- 
prietors have  by  such  consent  and  conduct  agreed  permanently  upon 
the  limits  or  the  extent  of  their  respective  lands  or  property." 

Numerous  cases  are  cited  in  Bupport  of  this  text  See, 
also  McNamara  v.  Beaton,  82  HI.  498,  where  it  is  held  that 
under  such  circumstances__a  party  ,.will  be  estopped 
claiming  to  the  true  line,  althougli  the  statute  of  limi-  3 
tations  has  not  fully  nm.  The  principle  is  also  recog^ 
nized  by  us  in  the  case  of  Holmes  v.  Judge,  31  Utah,  269,  87 
Pac.  1009.  Counsel  contend,  however,  that  the  case  last  cited 
is  not  an  authority,  for  the  reason  that  the  case  is  based  upon 
facts  which  show  that  the  boundary  line  there  in  question 
was  established  because  the  true  boundary  was  unknown  to 
the  parties.  It  is  further  contended  that  in  the  case  at  bar 
the  facts  show  that  the  parties  could  not  have  intended  to  es- 
tablish a  boundary  line  for  the  true  line  because  no  true  line 
was,    at  the  time,  in  existence,  for  the  reason  that  the  land 
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had  not  yet  been  surveyed.  It  is  true  that  where  the  true 
line  is  known  parties  may  not  by  parol  agree  npon  some 
other  point  as  the  boundary  line,  and  in  that  way  pass  title  to 
land  by  paroL  This,  however,  is  not  that  kind  of  a  case. 
Neither  is  it  a  case  where  the  parties  have  only  provisionally 
and  for  convenience  agreed  upon  a  boimdary  line  until  a 
permanent  one  is  or  can  be  established,  and  where  both  par- 
ties intended  to  claim  to  the  true  boundary  when  established. 
Under  the  facts  in  this  case  we  think  the  parties  had  a  perfect 
right  to  agree  upon  a  boundary  line  between  their  claims  as 
they  did.  They  also  had  the  right  to  readjust  this  boundary 
line  when  the  section  line  was  established,  which,  in  view  of 
the  recitals  contained  in  the  first  patent  referred  to,  issued 
to  William  C.  Rydalch,  must  have  been  at  least  some  time 
prior  to  1871.  It  must  therefore  be  assumed  that  both  Mt. 
Kimball  and  Mr.  William  C.  Rydalch  knew  that  the  section 
line  had  been  established  and  where  it  was,  but  that  in  view  of 
the  improvements  they  had  made,  or  for  some  other  good  rea- 
son, concluded  to  continue  the  boundary  line  marked  by  the 
fence  as  the  permanent  boundary  line  between  their  lands. 
By  doing  so  they  did  not  contravene  any  public  statute,  nor 
offend  against  any  public  policy,  so  far  as  we  are  aware. 
To  allow  either  of  the  original  owners,  or  their  successors 
in  interest,  to  disturb  the  boundary  line  without  the  consent 
of  all  the  interested  parties,  after  it  has  been  established 
and  maintained  by  the  respective  owners  of  the  adjoining 
properties  for  forty  years  or  more,  would,  in  our  judgment, 
be  conducive  of  much  mischief,  and  would  be  contrary  to 
the  doctrine  laid  down  in  the  deisions  we  have  quoted  from, 
and  contrary  to  the  great  weight  of  authority,  and  would  be 
in  direct  conflict  with  what  we  said  in  the  case  of  Holmes  v. 
Judge,  supra.  In  referring  to  the  question  of  estoppel  as 
applicable  to  boundary  line  cases^  we^  in  closing  the  opinion 
inthat  case^  said: 
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"Where  parties  have,  for  a  long  term  of  years,  acquiesced  in  a  cer- 
tain line  between  their  own  and  their  neighbors'  properties,  they  will 
not  thereafter  be  permitted  to  say  that  what  they  permitted  to  appear 
as  being  established  by  and  with  their  consent  and  agreement  was  in 
fact  false." 

The  only  difficulty  that  arises  as  the  question  is  presented 
in  the  case  at  bar  is  that  only  a  portion  of  the  originally  es- 
tablished boundary  line  is  in  question,  by  reason  of  which 
respondent  apparently  alone  will  profit,  for  the  reason  that 
on  either  side  of  the  triangular  parcel  the  section  line  between 
sections  twenty-three  and  twenty-six  seems  to  control,  and 
the  old  boundary  line  is  disregarded.  This,  however,  is  a  mere 
incident,  and  therefore  is  not  of  controlling  force.  If  it  be 
assumed  that  the  parties,  for  any  reason,  abandoned  the  old 
boundary  and  went  back  to  the  section  line  for  a  part  of  the 
distance,  it  is  no  reason  why  they  were  not  authorized  to 
maintain  the  old  boundary  line,  as  they  seem  to  have  done, 
for  merely  a  portion  of  its  original  length.  The  doctrine  of 
adverse  possession  and  estoppel,  as  hereinbefore  outlined, 
would  apply  to  the  lands  affected  by  the  portion  of  the  boun- 
dary line  which  had  been  maintained.  Indeed,  it  would  seem 
that  the  estoppel  should  apply  with  greater  force,  for  the  rea- 
son that  the  original  owners,  for  some  reason  apparently  sat- 
isfactory to  themselves,  deliberately  insisted  on  maintaining 
the  original  boundary  line  as  established  by  them  for  a 
part  of  its  original  lengtL  In  this  case  it  seems  clear  that 
the  original  owners  intended  to  maintain  the  original  boun- 
dary line  to  the  extent  that  it  is  involved  in  this  action,  at 
all  events.  Whether  the  original  boundary  line  throughout 
its  entire  length  should,  or  should  not,  prevail  is  a  matter 
that  is  not  in  issue,  and  therefore  not  before  us,  except  inci- 
dentally, as  indicated. 

Nor  is  the  fact  that  the  description  of  the  land  which  the 
respondent  purchased  from  the  Eamball  heirs  does  not  refen 
to  any  land  in  section  twenty-six  controlling.  The  original 
owners,  in  continuing,  as  they  did,  the  original  boundary 
line  after  the  government  survey,  must  be  deemed  to  have 
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intended  that  all  of  the  land  north  of  the  boundary  line  aa 
they  established  and  maintained  the  same  should  be  deemed 
a  part  of  the  land  of  the  Kimball  heirs.  For  the  purposes  pf_ 
the  estoppel  T^hich  we  inyQkfi..against  the  appellant^  it  there- 
fore can  make  no  difference  as  between  him  and  the  re^ 
spondent  whether  the  respondent's  deeds  do  or  not  contain  a 
technical  description  of  the  lands  purchased  by  him.  So  far 
as  the  appellant  is  concerned,  it  is  enough  that  he  is  estopped 
from  questioning  the  respondent's  title  to  the  lands  north  of 
the  old  boundary  line  and  included  within  the  triangular 
parcel  of  land  in  question.  Each  case,  as  we  have  pointed 
out,  in  Holmes  v.  Judge,  supra,  to  a  very  large  extent,  must 
be  decided  upon  its  own  peculiar  facts  and  circum- 
stances, and  for  that  reason^  no  hard  and  fast  rule  can  4 
be  laid  down  which  shall  control  in  all  cases. 

What  we  have  said  covers  all  the  assignments,  except  the 
one  that  the  court  erred  in  overruling  the  motion  for  a  new 
trial,  which  we  will  now  proceed  to  consider.  This  alleged 
error  arises  as  follows:  While  the  case  was  pending  in  the 
district  court,  counsel  for  respondent  served  notice  on  counsel 
for  appellant  to  take  the  deposition  of  a  witness  who  lived 
in  the  State  of  Oregon.  The  deposition  was,  however,  not 
taken.  The  proposed  witness  was  a  son  and  heir  of  Mr. 
Kimball,  the  original  owner  of  thef  lands  now  claimed  by 
respondent.  At  the  trial  respondent,  among  other  things, 
testified  that  before  he  purchased  the  land  some  of  the  Kim- 
ball heirs,  who  were  then  the  owners  of  the  land,  said  that 
their  land  was  bounded  on  the  south  by  the  fence  to  which  we 
have  referred.  After  the  case  was  tried  and  decided,  ap- 
pellant, in  support  of  his  motion  for  a  new  trial,  obtained 
the  affidavit  of  the  Oregon  witness,  in  which  the  witness 
stated  under  oath  that  at  the  time  respondent  purchased  the 
land  from  the  Kimball  heirs  the  witness  informed  respond- 
ent that  the  fence  was  not  on  the  section  line,  and  did  not 
mark  the  true  boxmdary  between  the  Kimball  and  the 
Rydalch  lands,  and  that  they  (the  Kimballs)  would  sell  only 
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.wliat  they  owned.  Counsel  now  urge  that  the  court  erred  in 
not  granting  appellant's  motion  for  a  new  trial  upon  the  state- 
ment contained  in  the  affidavit  aforesaid.  As  we  haye  seen, 
respondent  purchased  his  land  in  1898^  and  he  testified  that, 
for  many  years  prior  to  that  time^  he  was  familiar  with  the 
land  he  bought,  and  with  the  fence  as  located  on  the  south 
thereof,  which  he  assumed  to  be  the  south  boundary  line. 
When  respondent  thus  further  testified  what  some  o£  the 
Kimball  heirs  had  told  him,  he  only  stated  what  he  had  a 
right  to  believe,  and  then  and  there  apprised  counsel  for  ap- 
pellant of  his  version  of  the  facts.  Coimsel  thus  knew  at 
the  trial  what  respondent's  testimony  was.  If  they  did  not 
think  it  was  true,  and  were  surprised  by  it,  they  should  thetr 
have  applied  to  the  court  to  postpone  further  trial  of  the 
case  until  they  could  obtain  the  testimony  contradictory  of 
respondent's  statement.  The  question  of  counsel's  diligence 
in  ascertaining  whether  there  was  any  such  evidence,  and 
in  procuring  it,  would  then  have  been  presented  to  and  con- 
sidered by  the  trial  court,  But  counsel  say  that  they  did 
not  know  that  the  Or^on  witness  would  testify  as  stated 
in  his  affidavit  until  after  the  trial  and  decision.  We  shall 
therefore  assume  that  counsel  exercised  all  due  diligence  in 
the  matter  of  discovering  the  evidence.  After  assuming  that 
the  evidence  as  contained  in  the  affidavit  of  the  Or^on  wit- 
ness is  newly  discovered  evidence,  the  question  arises:  is  it 
of  that  character  for  which  a  new  trial  should  have  been 
granted  ?  We  think  not.  The  evidence,  in  all  of  its 
bearings,  is  at  most  only  contradictory  of  what  re-  5 

spondent  said,  and  that,  too,  upon  a  collateral  matter. 
Again,  assuming  that  it  was  not  merely  contradictory,  it 
still  remains  a  fact  that  it  did  not  have  great,  if  any,  bearing 
upon  the  real  issue,  which  issue  was:  Did  the  oiriginal 
owners  establish  and  acquiesce  in  a  boundary  line  between 
the  Kimball  and  Rydalch  lands?  These  facts,  as  we  have 
pointed  out,  are  not  even  seriously  disputed  by  the  evidence. 
The  l^gal  effect  of  the  evidence  of  the  Oregon  witness,  there- 
fore, would  simply  be  an  attack  upon  the  credibility  of  the 
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respondent  as  a  witness.  If  all  that  respondent  said  with 
regard  to  what  some  of  the  Kimball  heirs  stated  to  him  at  or 
immediately  preceding  the  time  he  bought  the  land  were 
entirely  ignored,  the  findings  and  judgment  should 
still  be  the  same.  As  to  the  other  parts  of  respondent's  6 
testimony,  he  is  either  corroborated,  or  they  are  not 
disputed  facts,  so  that  whatever  effect  the  statements  of  the 
Oregon  witness  might  have  on  re^ndent^s  credibility,  they 
could  not  affect  the  result  reached  by  the  trial  court,  which, 
in  view  of  all  the  facts  and  circumstances  and  the  law  appli- 
cable thereto,  we  are  convinced  is  clearly  right. 

What  we  have  said  also  covers  oounsers  contention  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial  upon 
the  ground  that  respondent's  counsel,  after  serving  notice 
of  the  taking  of  the  deposition  of  the  Oregon  witness,  failed 
to  do  so,  and  further  failed  to  inform  appellant's  counsel  of 
such  fact  For  aught  that  is  made  to  appear,  counsel 
for  respondent  may  have  had  good  reason  for  not  7 

taking  the  deposition.     At  all  events,  their  conduct 
was  not  such  as  would  authorize  a  court  to  grant  a  new  trial 
upon  the  ground  of  misconduct  for  the  reasons  appearing  in 
lliis  record. 

Counsel  for  appellant,  however,  insist  that  the  court  erred 
in  decreeing  that  the  appellant  be  required  to  "erect  a  sub- 
stantial fence  upon  the  old  line  as  described  in  paragraph 
9*'  of  the  findings  of  fact.  By  a  reference  to  the  issues  and 
the  evidence  in  supi>ort  thereof,  the  matter  referred  to  in  the 
foregoing  quotation  was  not  before  the  court  for  adjudication. 
If  it  were  conceded,  therefore,  that  in  an  ordinary  case  to 
quiet  title,  like  the  one  at  bar,  the  court  had  the  power 
to  require  a  party  to  comply  with  such  a  condition,  8 

yet  in  this  case  no  such  a  question  was  presented,  and 
hence  could  not  be  decided.  We  are  of  the  opinion,  there- 
fore, that  the  court  erred  in  requiring  the  appellant  to  erect 
a  fence  as  provided  in  the  decree.  In  view  that  this  requires 
U8  to  modify  the  decree  with  respect  to  a  matter  of  substance, 
we  are  also  of  the  opinion  that  each  party  should  be  required 
to  pay  one-half  of  the  costs  on  appeal 
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The  judgment  and  decree  of  the  district  court  is  therefore 
in  all  things  a£Srmed^  except  in  the  matter  of  requiring  the 
appellant  to  erect  a  fence  as  in  the  decree  provided;  and, 
for  the  purpose  of  modifying  the  judgment  and  decree  i^^ 
that  regard,  the  case  is  remanded  to  the  district  court,  with 
directions  to  eliminate  from  said  judgment  and  decree  the 
following:  "And  erect  a  substantial  fence  upon  the  old  line 
as  described  in  paragraph  8.'*  When  said  judgment  and  de- 
cree is  so  modified,  it  is  aflBrmed  as  modified.  It  is  further 
ordered  that  each  party  pay  one-half  of  the  costs  on  appeal 

STRAUP,  0.  J.>  and  MoCARTT,  J.,  concur. 


SMITH  V.  OLAEK  et  aL 

Ko.  2063.    Decided  January  7,  1910   (106  Pftc  653). 

1.  PlXAomo — Ck)MPULiinv--JoiiVT  Dsmubbib.  Where  a  complaint^  in 
an  action  against  several  defendants,  stated  a  cause  of  action 
against  some  of  them^  it  waa  good  as  against  a  joint  demurrer  by 
alL     (Page  121.) 

SL    FAI49S    iMPBISOlfMKNT — ClYIL    LlABnJTT— ACTIONS — XlTSTBUOnONS. 

In  an  action  for  false  imprisonment,  consisting  of  the  arrest  of  a 
party  under  a  void  warrant  of  a  justice  of  the  peace,  an  instruction 
that  all  persons  parties  to  the  issuing,  procurement,  or  service  of 
the  warrant  would  be  liable  as  trespassers  for  any  damages  caused 
thereby,  and  that  all  the  proceedings  were  void  from  the  beginning, 
was  erroneous,  as  convyeing  the  idea  that  the  person  making  the 
complaint  in  the  justice  court  was  liable  as  a  trespasser.  (Page 
121.) 

3.  False  IicpBisoNMEirr— Civil  LiABiLiTr— Actions — Instbuotions. 
Such  instruction  was  erroneous,  where  the  person  who  made  the 
complaint  in  the  justice  court  was  a  party  defendant,  and  the 
evidence  failed  to  show  that  he  took  any  part  in  the  subsequent 
proceedings.     (Page  122.) 

4.  False  Iicfbisonment— Civil  Liabujtt.  A  party  making  and 
verifying  a  complaint  before  a  justice  is  not  liable  for  false  im- 
prisonment of  the  person  arrested   on   a   warrant   issued   by   the 


Digitized  by 


Google 


Smith  v.  Clark  bt  al.  117 


justice,  where  he  took  no  further  part  in  the  proceeding,  though 
the  complaint  stated  no  offense.     (Page  123-133.) 

6.  False  Imprisonmzitt— CiyiL  Liabiijit— Natubb  and  Eleicsnts — 
'Taubb  iMFBisoifMEZVT."  'Talse  imprisonment"  is  the  unlawful 
arrest  and  detention  of  the  person  of  another,  with  or  without  a 
¥rarrant  or  other  process,  or  an  unlawful  restraint  upon  his  person, 
or  control  over  the  freedom  of  his  movements  by  force  or  threat; 
and  every  such  force,  restraint,  or  confinement  is  unlawful,  where 
it  is  not  authorized  by  law.     (Page  126.) 

6.  False  Ii£psisoni£ent — C^ivn.  LTABn.rrr — Actions — ^PLEAoma. — In 
an  action  for  false  imprisonment,  plaintiff  must  plead  that  the 
imprisonment  was  wrongful  or  unlawful,  or  the  facts  or  circum- 
stances showing  the  unlawfulness  thereof.     (Page  126.) 

7.  Fai^se  Imfeibonment  —  C^iyil  Liabiutt  —  Actions  —  Eyidenob. 
Where,  in  an  action  for  false  imprisonment,  the  facts  show  that 
plaintiff  was  restrained  or  imprisoned  by  the  defendant  without 
a  warrant  or  other  process,  or  by  threats  or  force,  or  by  other 
facts  and  circumstances  which  naturally  give  rise  to  the  inference 
or  presumption  that  the  restraint  or  imprisonment  was  wrongful 
or  unlawful,  he  makes  a  prima  facie  case,  and  the  burden  is  on 
defendant  to  show  a  legal  justification  for  the  imprisonment. 
(Page  127.) 

8.  False  Impbisonmsnt  —  CJivil-  Llabiuty  —  Actions — ^EviDENcaB. 
In  an  action  for  false  imprisonment,  where  plaintiff,  by  his  own 
evidence,  shows  that  he  was  imprisoned  as  the  result  of  a  judicial 
proceeding  and  by  a  warrant,  or  other  legal  process  issued  thereon, 
he  is  required,  in  order  to  make  a  prima  facie  case  to  show  some- 
thing more  than  detention  or  imprisonment.     (Page  127.) 

9.  TaiAL — Instructions — Suiticienct.  Instructions  should  not  be 
mere  abstract  statements  of  la^.     (Page  127.) 

10.  False  Ihpbisonment— Civil  Liabililt7 — Pebsons  Liable.  The 
rule  that  every  imprisonment  of  a  man  is  prima  facie  a  trespass, 
and  in  an  action  to  recover  therefor,  if  the  imprisonment  is  proved 
or  admitted,  the  burden  of  justifying  it  is  on  the  defendant,  does 
not  apply  to  the  person  who  made  the  complaint  against  the 
party  imprisoned  before  the  justice,  who  issued  the  warrant  and 
caused  his  arrest,  where  he  took  no  other  part  in  the  proceedings. 
(Page  128.) 

11.  Haucious  PBosBounoN — CJivil  Liabiutt — ^Want  ojp  Pbobablb 
Cause — Resui^t  or  Pbosecution.  Whether  or  not  the  discharge  by 
a  magistrate  of  one  accused  of  crime  is  evidence  of  want  of  prob- 
sble  cause  for  his  prosecution  depends  on  the  proceeding  had  be- 
fore the  magistrate;  and  where  he  was  discharged  without  a  hear- 
ing, and  there  were  no  circumstances  which  in  themselves  indicated 
A  want  of  probable  cause,  this  discharge,  although  proof  of  the 
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unsuccessful  terminatioii  of  the  prosecution,  was  no  proof  in  a  ciyil 
action  for  malicious  prosecution  of  want  of  probable  cause.  (Page 
131.) 

12.  Mauoioub  PBosECunoN — Civn.  Liabilitt — AcrnoNS — ^EviDEircB. 
In  an  action  for  malicious  prosecution  of  plaintiff  on  a  charge  of 
larceny  of  brick,  the  record  in  a  justice  court  of  an  action  of  re- 
plevin between  the  same  parties,  holding  that  the  defendant  in  the 
malicious  prosecution  action  was  the  owner  of  the  bride,  and  en- 
titled to  possession  of  them  at  the  time  they  were  taken  by  the 
plaintiff,  was  admissible,  as  tending  to  show  probable  cause  for  the 
prosecution.     (Page  131.) 

Appeal  from  District  Court,  Fourth  District;  Hon,  J.  E, 
Booth,  Judge. 

Action  by  A.  O.  Smith,  Jr.,  against  H.  G.  Clark  and  othr 
era. 

Judgment  for  plaintiff.    Defendant  Barry  appeals. 

EeYESSED  AIO)  BEMAin>ED. 

W.  E.  Bydalch  for  appellant. 
/.  H.  McDonald  for  respondent. 

STEAUP,  C.  J. 

This  is  an  action  for  false  imprisonment  and  malicious 
prosecution,  based  upon  the  following  transactions:  The 
plaintiff  and  Barry  had  a  controversy  with  respect  to  the 
ownership  and  the  right  of  possession  of  some  adobe  brick. 
A  Mr.  Stewart,  who  made  the  brick  from  clay  belonging  to 
the  plaintiff,  had  agreed  to  pay  plaintiff  a  royalty.  Barry 
had  acquired  an  interest  in  the  brick,  and  had  taken,  with- 
out objection,  a  sufficient  number  of  them  to  build  a  house. 
When  he  attempted  to  take  several  more  loads  to  build  an 
outhouse  a  dispute  arose  between  him  and  the  plaintiff  as 
to  the  payment  of  the  royalty.  The  plaintiff  contended  that 
the  full  amount  of  the  royalty  had  not  been  paid,  and  for- 
bade Barry  taking  more  brick  until  the  royalty  was  paid. 


Digitized  by 


Google 


Sbhth  v.  Claxk  bt  al.  119 

Barry,  on  the  other  hand,  contended  that  the  royalty  had 
been  paid  in  full,  and  that  the  brick  which  he  was  abont  to 
take  belonged  to  him.  The  brick  were  in  a  public  street  The 
plaintiff,  claiming  the  right  to  hold  them  until  the  royalty 
was  paid,  ordered  Barry  away,  swore  at  him,  and  threatened 
to  have  him  arrested  if  he  took  them  without  paying  the 
royalty.  Barry  thereupon  withdrew  and  departed.  There- 
after he  went  before  a  justice  of  the  peace,  and  told  him  the 
facts  of  the  controversy.  The  justice  drew  a  comjrfaint  which 
was  entitled  in  the  justice  court  for  Myton  Precinct,  County 
of  Wasatch,  State  of  Utah,  before  H.  G.  Clark,  justice  of  the 
peace,  and  was  slyled  "The  State  of  Utah,  Plaintiff,  v.  A. 
O.  Smith,  Jr.,"  and  another,  as  defendants,  "Complaint  for 
unlawfully  holding  the  properly  of  another."  The  imlawful 
acts  allc^d  were  that  the  defendants  "on  or  about  the  14th 
day  of  November,  1907,  did  unlawfully  retain  and  hold,  and 
have  held  ever  since,  one  quantity  of  adobe  brick,  the  prop- 
erty of  said  D.  Barry.  The  said  adobe  brick  being  in  the 
public  highway,  to-wit,"  a  street  in  Myton.  The  complaint 
was  signed  and  verified  by  Barry,  the  appellant,  and  was 
filed  before  the  justice.  The  justice  issued  a  warrant  of  ar- 
rest, and  delivered  it  for  service  to  the  defendant,  Ira  Cal- 
vert, a  special  officer  appointed  by  the  justice.  The  war- 
rant recited  that  a  complaint  on  oath  had  been  made  by  Barry 
before  the  justice  "that  the  offense  of  detaining  property  of 
D.  Barry  has  been  committed,  and  accusing  A.  O.  Smith, 
Jr.,"  and  another,  and  commanded  the  officer  to  arrest  the 
accused  and  bring  them  before  the  justice.  By  virtue  of  it 
the  plaintiff  was  arrested  by  such  officer  and  brought  before 
the  justice.  He  filed  a  motion  for  a  change  of  venue.  The 
order  granting  the  change  recites  that  the  "parties  concerned 
could  not  agree  as  to  the  nearest  justice,  so  this  court  or- 
dered  the  case  to  come  up  before  Justice  F.  L.  Cl^g,  of  He- 
ber  Precinct,  Heber  (Wasatch  County)  Utah.  Court  ap- 
pointed W.  H.  Murdock  as  constable  to  take  diarge  of  pris- 
oners, and  take  them  with  due  dispatch  to  above  named  jus- 
tice."    The  plaintiff  was  taken  before  the  justice  at  Heber, 
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who  dismissed  the  case  and  discharged  the  plaintiff.  Upon 
plaintiff's  return  to  Myton,  and  in  the  nighttime,  he  removed 
the  brick  from  the  street,  and  placed  them  on  a  lot  claimed 
to  be  owned  by  him.  Barry,  learning  of  such  fact,  again 
went  before  the  justice  of  the  peace,  Clark,  and  told  him 
of  it.  He  and  the  justice  viewed  the  premises  to  ascertain 
whether  the  brick  had  been  removed  from  the  street  and 
placed  on  the  lot.  Finding  such  to  be  the  fact,  the  justice 
drew  another  complaint,  charging  the  plaintiff  with  grand 
larceny.  That  complaint  is  not  in  the  record.  It,  however, 
is  conceded  by  both  parties  that  the  offense  of  grand  larceny 
was  sufficiently  charged  in  the  complaint,  and  that  it  waa 
signed  by  Barry,  and  was  filed  before  the  justice,  and  that  it 
was  induced  by  plaintiff's  acts  in  removing  the  brick  from 
the  street,  and  withholding  them  from  Barry.  A  warrant 
of  arrest  was  issued  by  the  justice  upon  that  complaint.  The 
plaintiff  was  arrested  on  such  charge,  and  again  brought  be- 
fore the  justice.  Or  the  day  the  case  was  set  for  hearing 
the  county  attorney  failed  to  appear.  The  case  was  there- 
fore dismissed  by  the  justice,  and  the  plaintiff  discharged 
without  a  hearing. 

The  complaint  in  this  action  is  on  two  counts :  The  first, 
for  false  imprisonment,  based  on  the  first  proceedings  before 
the  justice,  wherein  the  plaintiff  was  charged  with, .  and  ar- 
rested for,  ''unlawfully  holding  and  detaining*'  property  be- 
longing to  Barry;  the  second,  for  malicious  prosecution, 
based  on  the  second  proceedings,  wherein  the  plaintiff  was 
charged  with,  and  arrested  for,  grand  larceny.  The  action 
was  brought  against  H.  G.  Clark,  the  justice  of  the  peace,  H. 
Calvert,  and  E.  M.  Jones,  sureties  on  his  official  bond,  Ira 
Calvert,  the  officer  who  served  the  warrants,  and  D.  Barry, 
who  made  the  complaints  before  the  justice.  The  case  was 
tried  to  the  court  and  a  jury.  A  verdict  was  rendered 
against  Clark,  the  justice,  for  one  hundred  dollars  on  the 
first  cause  of  action,  and  one  hundred  dollars  on  ttie  second 
cause  of  action,  and  against  the  defendant  Barry  for  one 
hundred  and  fifty  dollars  on  the  first  cause  of  action,  and  for 
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one  tundred  and  fifty  dollars  on  the  second  cause  of  action. 
Judgment  was  entered  accordingly.  From  that  judgment  the 
defendant  Barry  alone  has  prosecuted  this  appeal. 

He  contends,  first,  that  no  sufficient  facts  are  stated  in 
either  count  to  constitute  a  cause  of  action,  and  that  the 
court  therefore  erred  in  overruling  the  demurrer  to  the  com- 
plaint The  demurrer  filed  was  a  joint  demurrer  of  all  the 
defendants.  A  good  cause  of  action  was  stated  in  the  com- 
plaint on  the  first  count,  against  the  defendants  Clark  and 
Ira  Calvert  Though  the  facts  stated  in  the  first  count  were 
not  sufficient  to  constitute  a  cause  of  action  against 
the  appellant,  the  demurrer,  being  a  joint  demurrer,  1 

was  nevertheless  properly  overruled  as  to  all  of  the  de- 
fendants joining  therein.     Sufficient  facts  are  stated  in  the 
second  count  to  constitute  a  cause  of  action  against  the  appel- 
lant    This  assignment  is  therefore  overruled. 

It  is  further  contended  that  the  court  erred  in  charging 
the  jury  to  the  effect  that  the  complaint  which  was  filed  be- 
fore the  justice  of  the  peace  in  the  first  proceedings,  and 
referred  to  in  the  first  cause  of  action,  "was  not  sufficient  in 
law  to  authorize  the  issuance  of  a  warrant,  nor  was  the  war- 
rant  on  its  face  sufficient  to  protect  any  person  serving  the 
same,  so  that  all  persons  parties  to  the  issuing,  procurement, 
or  service  of  the  said  warrant  would  )be  liable  as  trespassers 
for  any  damages  caused  thereby,  and  all  the  proceedings  re- 
lating to  this  cause  [had  before  the  justice,  and  upon  which 
the  first  cause  of  action  was  based]  were  void  in  law  from 
the  beginning."  We  think  the  charge,  as  applied  to  the  ap- 
pellant, was  too  general  and  indefinite.  It  undoubtedly 
gave  the  jury  the  impression  that  because  the  appel-  2 

lant  made  and  verified  the  complaint,  in  the  justice's 
court,  which  the  jury  were  told  "was  not  sufficient  in  law  to 
authorize  the  issuance  of  a  warrant,"  and  because  they  were 
farther  told  "that  all  the  proceedings  relating^^  thereto  "were 
void  in  law  from  the  beginning,"  he  was  a  trespasser  and 
rendered  himself  liable  for  false  imprisonment  The  com- 
plaint filed  before  the  justice,  of  course,  was  insufficient    It 
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stated  no  public  or  l^gal  offense  known  to  the  law.  It  only 
ohai^ged  that  the  plaintiff  had  unlawfully  detained  and  with- 
held property  belonging  to  the  appellant,  but  not  that  the 
plaintiff  had  committed  any  crime.  The  complaint  did  not 
authorize  the  issuance  of  a  warrant  The  warrant  itself  was 
void  upon  its  face.  It  commanded  the  arrest  of  the  plain- 
tiff for  "the  offense  of  detaining  property,"  an  alleged  of- 
fense unknown  to  the  law.  The  justice  issuing  the  warrant, 
the  officer,  or  any  other  person  arresting  the  plaintiff  there- 
under, and  all  other  persons  participating  in,  or  directing, 
the  issuance  and  execution  of  the  warrant  were  trespassers, 
and  liable  for  false  imprisonment  If  the  diarge  had  re- 
stricted the  trespass  to  the  acts  of,  or  the  participation  in, 
the  issuance  and  execution  of  the  warrant,  or  the  arrest  or 
imprisonment  of  the  plaintiff,  it  would  not  abstractly  have 
been  objectionable.  It,  however,  would  still  have  been  open 
to  the  objection  that  it  was  not  applicable  to  the  evidence, 
so  far  as  it  was  intended  to  apply  to  the  appellant,  for  there 
is  no  evidence  to  show  that  he  participated  in,  or  di- 
rected, the  issuance  or  the  execution  of  the  warrant,  3 
or  that  he  participated  in,  or  directed,  the  arrest  or 
imprisonment  of  the  plaintiff,  beyond  the  mere  making  of 
the  complaint.  By  that  instruction,  however,  it  was  intended 
to  charge  a  liability  for  false  imprisonment  on  the  part  of 
the  appellant  because  he  made  and  verified  a  complaint  which 
did  not  charge  a  public  offense,  and  which  did  not  authorize 
the  issuance  of  a  warrant,  and  because  he  instigated  proceed- 
ings which  "were  void  in  law  from  the  beginning."  Coun- 
sel for  both  appellant  and  respondent  have  so  treated  the 
charge.  The  latter,  in  his  brief,  says  that  "the  appellant 
swearing  to  the  complaint  was  sufficient"  to  make  him  liable 
"in  the  first  cause  of  action."  We  fear  the  jury  likewise  so 
understood  it.  At  least  we  think  it  fairly  open  to  such  a 
construction. 

The  question  whether  a  complainant,  who  made  a  com- 
plaint or  affidavit  before  a  justice  of  the  peace  or  commission- 
er which  was  insufficient  to  charge  a  public  or  legal  offense. 
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or  to  confer  jurisdiction  on  the  court  for  the  issuance  of  a 
warrant,  is  liable  in  an  action  for  damages  for  false  impris- 
onment has  given  rise  to  much  controversy,  and  is  one  upon 
which  the  authorities  are  not  in  harmony.  In  the  cases  of 
Forbes  v.  Hicks,  27  Neb.  Ill,  42  K  W.  8»8,  and  Fhmvato 
V.  Marsh,  130  Cal.  66,  68  Pac  303,  609,  80  Am.  St.  Rep. 
73,  it  was  held  that  the  complainant  is  liable  in  such  case. 
But  we  are  of  the  opinion  that  the  decided  weight  of  author- 
ity is  against  such  a  holding.  The  doctrine  is  stated  in  12 
A  &  E.  Ency.  Law,  765,  to  be  that,  where  a  person  merely 
states  facts  to  a  judicial  officer  upon  which  a  warrant  issues, 
the  former  will  not  be  liable  for  false  imprisonment^  though 
the  facts  stated  constitute  no  crime,  that  a  mere  enter- 
ing of  a  complaint  is  not  sufficient  to  render  the  com-  4 
plainant  so  liable,  even  though  the  magistrate  had  no 
jurisdiction  to  issue  the  warrant,  and  that  in  order  to  render 
the  complainant  under  such  circumstances  liable  in  damages 
for  false  imprisonment  there  should  be  some  participation 
in  the  issuance  and  execution  of  the  warrant,  in  addition  to 
the  mere  making  of  the  affidavit  or  complaint  In  the  case 
of  Wesi  V.  SmaUwood,  3  M.  &  W.  418,  Lord  Abinger  said : 

''Where  a  magistrate  has  a  general  jurisdiction  over  the  suhjeot- 
matter,  and  a  party  comes  before  him  and  prefers  a  complaint,  upon 
which  the  magistrate  makes  a  mistake  in  thinking  it  a  case  within  his 
aothority,  and  grants  a  warrant  which  is  not  justifiable  in  point  of  law, 
the  party  complaining  is  not  liable  as  a  trespasser,  but  the  only  remedy 
against  him  is  by  an  action  upon  the  case,  if  he  has  acted  maliciously." 

In  the  case  of  Oifford  v.  Wiggins,  50  Minn.  401,  52  K  W. 
857,  86  Am.  St  Eep.  648,  the  court  said: 

'^t  seems  to  be  settled  by  an  almost  unbroken  line  of  authorities  that 
if  a  person  merdy  lays  a  criminal  complaint  before  a  magistrate  in  a 
matter  over  which  ifie  magistrate  has  a  general  jurisdiction,  and  the 
magistrate  issues  a  warrant  upon  which  the  person  charged  is  arrested, 
the  party  laying  the  complaint  is  not  liable  for  an  assault  and  false 
impriscmment,  although  the  particular  case  may  be  one  in  which  the 
magistrate  had  no  jurisdiction.  .  .  .  This  rule  has  been  frequently 
applied  where  the  facts  stated  in  the  complaint  did  not  constitute  a 
pnblie  offense,  and  it  can  make  no  difference  in  principle  whether  this 
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is  because  the  facts  stated  do  not  bring  the  case  within  a  yalid  statute, 
or  because  the  statute  under  which  the  proceedings  were  instituted  is 
invalid.  In  either  case,  the  acts  charged  constitute  no  offense,  because 
there  is  no  law  making  them  such.'' 

In  the  case  of  Murphy  v.  Walters,  34  Mich.  180,  it  was 
said:  'It  seems  to  be  considered  that  in  criminal  proceedings 
a  person  who  simply  lays  facts  before  a  magistrate,  and  leaves 
all  further  action  to  the  unbiased  and  unsolicited  conduct 
of  the  latter,  is  not  liable  in  trespass  for  false  imprisonment, 
unless  he  takes  some  part  in  furthering  the  arrest,  or  urging 
the  detention."  Again,  in  the  case  of  Brown  v.  Chapman, 
60  E.  C.  L.  363,  WUde,  C.  J.,  said:  'If  an  individual 
prefers  a  complaint  to  a  magistrate,  and  procures  a  war- 
rant to  be  granted,  upon  which  the  accused  is  taken  into 
custody,  the  complainant  is  not  liable  in  trespass  for  that 
imprisonment;  and  that  even  although  the  magistrate  had  no 
jurisdiction."  To  the  same  effect  are^  also,  Tillman  v.  Beard, 
121  Mich.  4Y5,  80  K  W.  248,  46  L.  R  A.  215;  Fenelon 
V.  Butts,  49  Wis.  342,  6  N.  W.  784;  19  Cyc.  329;  Gehen- 
leuchter  v.  Niemeyer,  64  Wis.  316,  26  K  W.  442,  64  Am. 
Eep.  616 ;  Langford  v.  Boston  <£  Albany  JB.  B.,  144  Mass. 
431,  11  K  E.  697;  Booth  v.  Kuxrus,  66  K  J.  Law  370,  26 
AtL  1013. 

From  the  cases,  and  upon  principle,  we  think  it  is  deai! 
that  a  party  who  merely  originates  a  suit  by  stating  the  case 
to,  or  signing  a  complaint  before,  a  court  of  justice  is  not 
guilty  of  trespass,  though  the  proceeding  should  be  erroneous 
or  without  jurisdiction.  Such  an  application  is  only  a  plea 
to  the  magistrate  to  exercise  his  jurisdiction,  leaving  him  to 
the  exercise  of  that  jurisdiction  upon  his  own  discretion,  and 
cannot  be  considered  as  constituting  the  magistrate  the  agent 
of  the  complainant  or  suitor,  or  as  calling  upon  him  to  act 
ministerially  upon  the  authority  of  such  ccrmplainant  or  suit- 
or. "This  rule  of  exemption,*^  says  the  court,  in  the  case 
of  Maries  v.  Tovmsend,  97  IT.  T.  690,  "is  founded  in  public 
policy,  and  is  applicable  alike  to  civil  and  criminal  remedies 
and  proceedings,  that  parties  may  be  induced  freely  to  resort 


Digitized  by 


Google 


Smith  v.  CuiSK  et  al.  125 

to  the  courts  and  judicial  officers  for  the  enforcement  of  their 
rights  and  the  remedy  of  their  grievances  without  the  risk 
of  Tindue  punishment  for  their  own  ignorance  of  the  law,  or 
for  the  errors  of  courts  and  judicial  officers.^^  Of  course  if 
the  complaint  is  malicious,  and  without  probable  cause,  the 
complainant  may  be  answerable  in  another  form  of  action. 
And  if  the  complainant  is  guilty  of  officious  interference,  or 
of  a  participation  in  the  issuance  and  execution  of  the  war- 
rant beyond  the  mere  making  of  the  complaint,  he  may  also 
he  answerable  in  an  action  for  false  imprisonment  But  no 
such  interference  or  participation  upon  the  part  of  the  ap' 
peDant  is  shown.  All  that  is  shown  is  that  he  stated  the 
facts  of  the  controversy  between  him  and  the  plaintiff  to  the 
justice,  who  thereupon  drew  the  complaint,  which  was  signed 
and  verified  by  the  appellant.  That  was  not  enough  to  make 
him  liable  for  false  imprisonment,  though  the  comlpaint  did 
not  state  a  public  offense,  and  though  the  justice  was  not  au- 
thorized to  issue  a  warrant  thereon.  We  think  the  charge 
misleading,  and,  in  view  of  the  evidence,  stated  to  the  jury, 
in  so  far  as  it  was  made  applicable  to  the  appellant,  a  wrong 
principle  of  law. 

Complaint  is  also  made  of  the  following  charge:  ''Every 
imprisonment  of  a  man  is  prima  fade  a  trespass,  and  in  an 
action  to  recover  damages  therefor,  if  the  imprisonment  is 
proved  or  admitted,  the  burden  of  justifying  it  is  on  the  de- 
fendants participating  therein.'*  This  identical  statement  of 
the  law  is  made  in  the  case  of  Bassett  v.  Porter^  10  Cush. 
(Mass.)  418,  and  is  approved  in  Jackson  v.  Knowlton,  1Y3 
Mass.  94,  53  N.  E.  134.  In  BlacTc  v.  Marsh,  31  Ind.  App. 
53,  67  K  E.  201,  it  was  held  that  no  error  was  committed 
ty  an  instruction  to  the  jury,  "to  the  effect  that  the  fact 
that  the  appellee  was  imprisoned  was  sufficient  to  raise  the 
presumption  that  such  imprisonment  was  illegal,  and  that 
the  burden  of  establishing  the  contrary  was  upon  the  de- 
fendants.'*  To  the  same  effect  are  People  v.  McOrew,  77 
CaL  570,  20  Pac  92 ;  Ah  Fong  v.  Steaames,  79  CaL  30,  21 
Pac  381.    In  Zimmerman  v.  Knox,  34  Kan.  245,  8  Pac. 
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104,  it  was  said  that,  "it  having  been  shown  that  the  plaintiff 
was  arrested  and  imprisoned  at  the  instance  of  the  def^id- 
ant  without  process,  and  for  the  purpose  of  collecting  a  debt, 
the  burden  of  proof  was  shifted,  and  rested  upon  the  defend- 
ant to  show  a  justification  or  mitigation  of  the  imprison- 
ment^^ So,  too,  in  Franklin  v.  Amerson,  118  Ga.  860,  45  S. 
E.  698.  In  Barker  v.  Anderson,  81  Mich.  508,  45  K  W. 
1108,  the  court  said  that:  "As  a  general  proposition,  it  must 
be  admitted  that  it  is  only  necessary  for  the  plaintiff  in  an 
action  of  this  kind,  to  show  that  he  has  been  imprisoned  or 
restrained  of  his  liberty.  The  presumption  then  arises  that 
he  was  unlawfully  imprisoned,  and  it  is  for  the  person  who 
has  conunitted  the  trespass  to  show  that  it  was  legally  jus- 
tified^^— ^but  also  hdd  that  if  the  plaintiff  shows  that  the 
imprisonment  resulted  from  the  itouanee  of  process  upon  ju- 
dicial proceedings,  the  burden  was  upon  him  to  show  their 
invalidity.  To  the  same  effect  is  the  case  of  SnotiT  v.  Weeks, 
75  Me.  105.  False  imprisonment  is  the  unlawful  ar- 
rest and  detention  of  the  person  of  another,  with  or  5 
without  a  warrant  or  other  process.  It  consists  in  an 
unlawful  restraint  upon  a  man's  person,  or  control  over  the 
freedom  of  his  movements,  by  force  or  threats;  and  every 
such  restraint  or  confinement  is  unlawful  where  it  is  not 
authorized  by  law.  The  actual  detention  of  the  person,  and 
the  unlawfulness  thereof,  constitute  lie  trespass;  the  grav- 
amen being  the  unlawfulness  of  the  imprisonment  or  the  de- 
tention. 

According  to  the  weight  of  authority  a  plaintiff  in  an  ao* 
tion  for  false  imprisonment  is  required  to  aver  that 
the  detention  or  imprisonment  was  wrongful  or  unlaw-  6 
ful,  or  the  facts  and  circumstances  showing  the  unlaw- 
fulness thereof.  (8  Enc  PL  and  Pr.  846.)  In  Ah,  Ftmg  d. 
Steames,  supra,  a  statement,  ohiter  dictum,  is  made  that  such 
allegations  are  not  essential.  But  in  Ooing  v.  Dinwiddie, 
86  Cal.  633,  25  Pac  129,  the  same  court  cleariy  announced 
a  contrary  doctrine.  In  the  cases  of  Oallimore  v,  Ammer- 
man,  39  Ind.  323,  and  Ccurey  v.  Sheets,  67  Ind.  375,  often 
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dted  as  holding  that  such  all^aticms  need  not  be  made,  the 
effect  of  the  holdings  are  that  it  was  not  necessary  to  char- 
acterize the  alleged  acts  as  wrongful  or  unlawful,  or  that 
the  detention  or  imprisonment  was  without  oompe- 
tent  authority,  when  the  facts  as  alleged,  on  being  7 
proved,  entitled  the  plaintiff,  prima  facie,  to  recover. 
In  both  those  cases  the  facts  of  the  detention  or  restraint, 
which  were  alleged  in  detail,  prima  facie,  showed  a  wrong- 
ful and  unlawful  restraint  or  detention.  Since  a  plaintiff 
is  required  to  all^e  something  more  than  a  mere  imprison- 
ment to  constitute  a  good  cause  of  action  for  false  imprison- 
ment, we  think  it  logically  follows  that  to  make  a  prima 
fecie  case  plaintiff  is  required  to  prove  something  more  than 
a  mere  imprisonment  by  the  defendant.  When  by  proof  of 
facts  or  circumstances  tending  to  show  that  the  plaintiff  was 
restrained  or  detained  or  imprisoned  by  the  defendant,  with- 
out a  warrant,  or  other  process,  or  by  threats  or  force,  or 
other  facts  or  circumstances  which  naturally  give  rise  to  the 
inference  or  presumption  that  the  restraint  or  imprisonment 
was  wrongful  or  unlawful,  he  undoubtedly  has  made  a  prima 
facie  case.  The  duty  of  proceeding  to  show  a  legal  juris- 
diction for  such  restraint,  detention,  or  imprisonment  ihea 
rests  upon  the  def^idant.  When,  however,  the  plaintiff  by 
hii  own  evidence  shows  that  he  was  detained  or  im- 
prisoned as  the  result  of  judicial  proceedings,  and  8 
hy  the  issuance  and  execution  of  a  warrant,  or  other 
1^1  process  issued  thereon,  he  is  required,  in  order  to  make 
a  prima  facie  case  of  false  imprisonment,  to  show  something 
more  than  a  mere  detention  or  imprisonment.  In  the  first 
instance  the  natural  inference  or  presumption  arises  that 
the  restraint  or  imprisonment  was  unlawful.  In  the  other  no 
snch  presumption  arises  from  the  mere  arrest  or  imprison- 
ment In  some  cases  it  is  proper  enough  to  charge  that  the 
imprisonment  is  prima  facie  a  trespass.  But  it  is  not 
proper  to  give  it  in  all  cases.  Instructions  should  not  9 
he  mere  abstract  statements  of  the  law.  They  should 
he  based  upon  the  evidence  and  the  pleadings  in  the  cause. 
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Upon  the  evidence  adduced  in  the  case,  and  as  against  the 
justice  and  the  oflScer,  the  court  very  properly  could  have 
charged  the  jury  that  the  arrest  and  imprisonment  of  the 
plaintiff  was  not  only  prima  fade  a  trespass,  but  was  false 
and  unlawful.  For  the  one  issued  a  warrant,  and  com- 
manded the  arrest  of  the  plaintiff,  on  alleged  acts  which  did 
not  constitute  any  offense  known  to  the  law ;  the  other 
served  the  warrant  void  upon  its  face,  and  by  virtue  10 
of  it,  arrested  and  imprisoned  the  plaintiff.  But  the 
charge  was  improper  as  against  the  appellant  because  there 
was  no  evidence  tending  to  show  that  he  participated  in  the 
issuance  or  execution  of  the  warrant,  or  in  the  arrest  or  im- 
prisonment, beyond  the  mere  making  of  the  complaint.  As 
against  him  the  charge  was  liable  to  impress  the  jury  with 
the  belief  that  there  was  evidence  tending  to  prove  his  partici- 
pation in  the  issuance  or  execution  of  the  warrant,  or  the 
arrest  or  imprisonment,  when  such  was  not  the  case,  and 
for  that  reason  was  improper.     (11  Enc.  PI.  and  Pr.  175.) 

The  appellant  requested  the  court  to  charge  that  the  dis- 
missal of  the  criminal  action  in  the  justice's  court  for  grand 
larceny,  and  the  discharge  of  the  plaintiff,  was  not  evidence, 
in  the  second  cause  of  action  for  malicious  prosecution,  to 
show  a  want  of  probable  cause  for  the  prosecution.  The 
court  refused  to  so  charge,  and  gave  no  charge  as  to  the  infer- 
ence to  be  drawn  from  such  dismissal  and  discharge.  We 
again  approach  a  question  upon  which  the  authorities  are 
divided.  In  a  recent  case,  Davis  v.  McMillan,  142  Mich. 
391,  105  N.  W.  862,  3  L.  R  A.  928,  13  Am.  St.  Rep.  585, 
the  Supreme  Court  of  Michigan  field  that :  "A  discharge  of 
one  accused  of  crime,  not  brought  about  by  the  procurement 
of  the  complaining  witness,  nor  attended  by  circumstances 
involving  his  conduct,  which  of  themselves  indicate  a  want  of 
probable  cause,  is  no  evidence  of  a  want  of  probable  cause 
in  an  action  against  such  witness  for  malicious  prosecution." 
Cases  supporting  such  holding,  and  those  conflicting  there- 
with^ are  there  cited  and  reviewed.  In  26  Cyc.  38,  the  rule 
is  stated  that :    "If  the  result  of  the  preliminary  examination 
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is  the  discharge  of  the  accused  by  the  magistrate^  this  has 
been  held  to  be  prima  fade,  but  is  not  conclusive,  evidence 
of  the  want  of  probable  cause;  but  the  later  and  better  opin- 
ion is  that  more  than  a  mere  dismissal  by  the  magistrate  must 
be  proved,  and  that  standing  alone  it  is  no  evidence  of  want 
of  probable  cause/'  In  19  A.  and  E.  Encgr.  Law,  664,  it  is 
said:  "The  weight  of  authority  is  believed  to  favor  the  rule 
that  the  discharge  of  the  plaintiff  in  malicious  prosecution 
by  the  examining  magistrate  is  prima  facie  evidence  of  want 
of  probable  case  for  the  proceedings  complained  of,*'  but 
that  "it  has  been  held  that  lack  of  probable  cause  is  not  shown 
by  the  abandonment  of  the  prosecution  by  the  prosecutor, 
by  the  dismissal  of  the  charge  by  the  prosecutor,  by  the  volun- 
tary discontinuance  of  the  prosecution,  or  by  dismissal  for 
want  of  prosecution."  See,  also,  3  Elliott  on  Evidence,  sees. 
324,  2475. 

The  question  is  made  the  subject  of  extensive  notes  to  the 
cases  of  BeJeJceland  v.  Lyons,  64  L.  R  A.  481 ;  Davis  v.  Mc* 
MiOan,  8  L.  R.  A.  (N.  S.)  929;  Ross  v.  Eixon,  26  Am.  S.. 
Rep.  164.  In  the  foregoing  are  cited  many  of  the  cases 
bearing  on  the  question.  From  them  may  be  deduced  three 
rules:  The  first,  that  a  discharge  by  an  examining  magis- 
trate, not  attended  by  circumstances  involving  the  conduct 
of  the  prosecutor  which  of  themselves  indicate  a  want  of 
probable  cause,  is  no  evidence  of  want  of  probable  cause  in 
the  action  for  malicious  prosecution;  the  second,  that  any 
discharge  by  an  examining  magistrate  is  prima  facie  evidence 
that  there  was  a  want  of  probable  cause  for  the  prosecution ; 
the  third,  depending  upon  the  proceedings  had  before  the 
magistrate  which  resulted  in  the  discharge.  If  the  discharge 
resulted  from  a  mere  abandonment  or  voluntary  dismissal 
Or  discontinuance  of  the  prosecution,  and  from^  no  hearing 
and  no  examination  as  to  the  charged  offense,  then  such  a 
disdiarge  or  dismissal,  standing  alone,  is  no  evidence  of  a 
TOnt  of  probable  cause  in  the  action  for  malicious  prosecu- 
tion. If,  on  the  other  hand,  the  discharge  resulted  from  a 
37  Utah— 9 
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hearing  of  the  charged  offense — that  is,  if  on  the  evidence 
adduced  by  the  prosecutor,  or  the  state,  the  accused  was  dis- 
charged because  of  a  want  of  evidence  to  induce  the  ma^s- 
trate  to  believe  that  there  was  probable  cause,  either  that  an 
offense  had  been  committed,  or  that  the  accused  had  com- 
mitted it — ^then  the  discharge  or  dismissal  is  prima  facie 
evidence  of  a  want  of  probable  cause  in  the  action  for  mali- 
cious prosecution.  We  believe  that  the  third  rule  is  founded 
upon  the  better  reason  and  sounder  principle.  The  rule  is 
extended  far  enough  when  it  makes  the  discharge  or  dismissal, 
resulting  from  a  hearing  or  an  examination  of  the  offense 
charged,  evidence  of  the  want  of  probable  cause  in  the  civil 
action  against  the  prosecutor  for  malicious  prosecution. 
Though  he  is  the  complainant  in,  or  the  instigator  of,  the 
criminal  action  before  the  magistrate,  nevertheless  he  is  not 
a  party  litigant,  and  has  no  direction  of,  or  control  over,  the 
action  or  the  prosecuting  oflSoers,  or  the  magistrate.  But 
since  the  burden  resting  upon  the  plaintiff  in  the  action  for 
malidous  prosecution  to  prove  a  want  of  probable  cause  for 
the  prosecution  involves  the  proof  of  a  n^ative,  and  because 
of  the  principle  of  expediency  so  often  applied  to  rules  of 
evidence,  there  is  ground  for  holding  that  the  discharge  or 
dismissal  resulting  from  a  want  of  evidence  adduced  by  the 
prosecutor,  or  the  state,  is  prima  facie  evidence  of  a  wiant 
of  probable  cause  for  the  prosecution.  In  such  case  the  mag- 
istrate determined  that  there  was  no  probable  cause  for  be- 
lieving the  accused  guilty.  But  we  see  no  good  reason  for 
holding  that  a  mere  discharge  or  dismissal,  standing  alone, 
and  resulting  not  from  any  examination  or  hearing  of  the 
charged  offense,  is  evidence  of  the  want  of  probable  cause^  for 
the  magistrate  in  such  case  did  not  investigate  nor  determine 
whether  there  was  or  was  not  probable  cause  for  believing 
that  an  offense  had  been  committed,  or  that  the  accused  was 
guilty  thereof.  A  finding  of  a  want  of  probable  cause  is  not 
necessarily  inherent  nor  involved  in  such  a  discharge  or 
dismissal.  The  discharge  here  was  made  without  a  hearing, 
and  without  any  judicial  investigation,  and  was  unattended 
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by  carcumstances  involving  the  conduct  of  the  appellant  which 
in  themselves  indicate  a  want  of  probable  cause  for  the  pros- 
ecution. We  are  therefore  of  the  opinion  that  the  mere  dis- 
missal of  the  criminal  action  and  the  discharge  of  the  plaintiff 
was  no  evidence  in  the  civil  action  to  show  a  want  of  probable 
cause  for  the  prosecution,  and  that  upon  the  evidence 
adduced  the  appellant  was  entitled  to  such  an  instruc-  1 1 
tion.  Of  course  the  evidence  of  the  discharge  and  dis- 
missal was  competent,  and  properly  received  for  the  purpose 
of  showing  an  nnsuccessful  termination  of  the  criminal  pros- 
ecution, but  not  for  the  purpose  of  showing  a  want  of  prob- 
able cause  for  the  prosecution. 

The  appellant  offered  in  evidence  a  record  of  a  justice's 
court  by  which  he  sought  to  prove  than  in  an  action  of  re- 
plevin brought  by  him  as  plaintiff,  and  against  the  plaintiff 
as  defendant^  it  was  adjudged  that  the  plaintiff  (appellant 
here),  at  the  time  of  the  alleged  controversy  between 
them,  was  the  owner  and  entitled  to  the  possession  12 
of  the  brick  in  question,  that  no  appeal  had  been  taken 
from  such  judgment,  and  that  it  became  and  was  final.  The 
evidence  was  excluded.  We  think  it  was  admissible.  In  de- 
fense of  the  allegations  that  the  appellant  had  without  prob- 
able cause  and  with  malice  charged  the  plaintiff  with  a  lar- 
ceny of  the  brick,  it  was  competent  for  him  to  show  that  the 
plaintiff  was  guilty  of  the  charge,  or  the  circumstances  which 
indicated  probable  cause  for  believing  him  guilty  thereof. 
An  essential  element  of  the  crime  charged  was  that  the  sub- 
ject of  the  larceny  was  property  belonging,  not  to  the  plain- 
tiff, but  to  another.  The  ownership  and  right  of  possession 
of  the  brick,  the  subject  of  the  larceny,  was  material,  as 
bearing  on  the  question  of  probable  cause  for  believing  the 
plaintiff  guilty  of  a  larcenous  asportation  of  the  brick.  The 
proffered  evidence  showing  an  adjudication  between  the  plain- 
tiff and  the  defendant  on  the  question  of  ownership  and  right 
of  possession  was  competent  on  such  questions  in  this  action. 
Of  course  such  evidence  would  not,  in  and  of  itself,  be  suflS- 
«ient  to  show  probable  cause  for  believing  that  the  plaintiff 
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had  purloined  the  brick.  That  it  had  a  bearing,  however, 
npon  a  material  question  cannot  well  be  doubted.  The  compe- 
tency and  admiesibility  of  evidence,  and  its  sufficiency  to  es- 
tablish an  essential  ultimate  fact,  are,  however,  two  quite 
different  things.  The  plaintiff  introduced  evidence  tending 
to  show  that  he  was  the  owner  and  entitled  to  the  posses- 
sion of  the  brick.  That  evidence  was,  of  course,  offered  to 
show  that  the  appellant  had  not  probable  cause  for  believing 
the  plaintiff  guilly  of  the  charge  of  larceny.  As  tending  to 
prove  the  contrary,  it  certainly  was  competent  for  the  ap- 
pellant to  show  that  he,  and  not  the  plaintiff,  was  the  owner, 
and  entitled  to  the  possession  of  the  brick  at  the  time  of  their 
controversy.  The  judgment  rendered  in  the  action  between 
them,  wherein  such  questions  were  adjudicated  in  favor  of 
the  appellant,  and  against  the  plaintiff,  was  not  only  compe- 
tent, but  conclusive,  evidence  on  such  questions.  'The  parties 
to  both  actions  were  the  same.  It  has  been  said  that  to  war- 
rant the  use  of  a  former  adjudication  as  evidence  in  another 
action  it  is  essential,  not  only  that  the  parties  be  the  same, 
but  also  that  the  subject-matter  of  the  two  actions  be  sub- 
stantially the  same  (7  Enc.  of  Ev.  830),  but  that  there  is  an 
identity  of  subject-matter,  though  the  form  of  the  action 
may  be  different,  when  the  same  evidence  as  to  the  matters 
in  dispute  will  sustain  botL  (7  Enc  of  Ev.  836.)  It  has 
also  been  said  that  the  true  test  is  not  identity  of  subject- 
matter,  but  identity  of  issues.  (28  Cyc.  1298-1300.)  But 
as  said  by  Mr.  Black,  in  his  work  on  Judgments  (volume  2, 
sec.  614)  the  correct  doctrine  rests  upon  the  fact  that  the 
particular  proposition  or  point  was  actually  litigated,  and 
actually  determined  the  verdict  or  the  finding.  That  is,  a 
former  adjudication  is  evidence  in  a  subsequent  action  be- 
tween the  same  parties,  or  their  privies,  on  all  points  and 
questions,  raised  and  litigated  in  the  subsequent  action,  whid 
were  actually  litigated  and  directly  determined  in  the  former 
action,  and  upon  which  the  former  adjudication  necessarily 
depended. 
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In  23  Cyc.  1321,  it  is  said :  ''A  Judgment,  in  an  action  in 
which  the  title  to  a  chattel  was  directly  in  issue  and  adjudi- 
cated, is  conclusive  on  that  point  between  the  parties  and 
their  privies,  without  regard  to  the  form  or  purpose  of  tho 
action."  And  in  the  same  volume  (page  1341)  it  is  said 
that  a  judgment  in  replevin  "ordinarily  determines  nothing 
more  than  the  right  of  the  successful  party  to  the  immediate 
possession  of  the  property  in  question,  and  does  not  settle  any- 
thing as  to  the  title  or  ownership,  unless  that  particular  mat- 
ter is  the  issue  on  which  the  decision  actually  turns."  On 
the  face  of  the  judgment  and  pleadings  in  the  replevin  action 
offered  in  evidence  it  affirmatively  appears  that  both  the  own- 
ership and  right  of  possession  of  the  property  were  actually 
litigated  and  directly  determined,  and  that  the  determination 
of  both  such  questions  was  necessary  to  the  judgment.  The 
right  of  possession  was  there  made  dependent  upon  the  ques- 
tion of  ownership.  When  in  a  subsequent  action,  though  in 
a  different  form,  such  questions  recur  between  the  same  par- 
ties, and  are  again  raised  and  litigated,  such  former  adjudica- 
tion  is,  upon  such  questions,  not  only  competent,  but  bindings 
evidence.  (Baxter  v.  Myers,  85  Iowa  328,  52  K  W.  234,  39 
Am.  St  Rep.  298.)  We  think  the  court  erred  in  excluding 
the  evidence. 

The  question  of  insufficiency  of  the  evidence  to  sustain 
the  verdict  is  also  raised.  There  being  no  evidence  to  show 
that  the  appellant  participated  in  the  arrest  or  imprisonment 
of  the  plaintiff  beyond  the  mere  making  of  the  complaint 
before  the  justice,  or  that  he  officiously,  or  otherwise,  directed 
the  issuance  or  execution  of  the  warrant,  we  think,  for  the 
reasons  heretofore  given,  that  the  verdict,  rendered  upon  tho 
first  cause  of  action  against  the  appellant,  is  not  supported 
by  sufficient  evidence.  We  think  there  is  sufficient  evidence 
to  support  the  verdict  on  the  second  cause  of  ation.  Whether 
the  appellant,  under  all  the  circumstances,  had  probable  cause 
for  believing  that  the  plaintiff  had  committed  the  offense  of 
grand  larceny  was,  upon  the  evidence  adduced,  a  question 
for  the  jury.    From  the  nature  of  the  acts  themselves  upon 
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'which  the  charge  was  actuated,  and  upon  all  the  surrounding 
circumstances  shoTm  in  evidence  under  which  they  were  com- 
mitted, of  all  of  which  the  appellant  was  cognizant  and  had 
personal  knowledge  when  he  made  the  complaint,  a  jury  may 
say  that  he  had  not  probable  cause  for  believing  that  the 
plaintiff  was  guilty  of  larceny,  or  of  any  other  criminal  of- 
fense. 

Because  of  the  erroneous  rulings  referred  to,  and  for  the 
reasons  heretofore  given,  the  judgment  of  the  court  below 
must  be  reversed,  and  the  case  remanded  for  a  new  trial,  with 
costs  to  the  appellant.     Such  is  the  order. 

miOK  and  McCAETY,  JJ.,  concur. 


McCOknice;  v.  levy. 

No.  2040.    D^ided  January  7,  1910   (106  Pac.  660). 

1.  Evn>ENOE  —  Pabol  Evidenoe  —  Vabtino  Weetikn  Agbeeicknt. 
When  parties  have  deliberately  put  their  contract  in  writing,  and 
there  is  no  uncertainty  as  to  the  extent  of  their  respective  rights 
and  obligations  thereunder,  it  cannot  be  varied  by  showing  a  prior 
or  contemporaneous  oral  agreement  in  conflict  with  and  at  variance 
with  the  written  instrument,  and  hence  evidence  of  a  contempora- 
neous oral  agreement  not  embraced  in  the  terms  of  a  note  and 
mortgage  was  not  admissible  to  show  that  they  were  to  be  paid 
in  merchandise.     (Page  136.) 

2.  MoBTGAGES — EXECUTION — ^Fbaud — ^EVIDENCE.  Evidence  held  to 
show  that  defendant  executed  a  mortgage  and  note  to  plaintiff's 
bank  without  receiving  any  consideration  imder  the  misapprehen- 
sion that  she  was  securing  a  debt  of  her  son's  company  to  the  bank, 
while  in  fact  she  was  securing  the  debt  of  others  to  the  bank;  she 
being  induced  to  do  so  by  a  fraudulent  scheme  of  her  son  and 
plaintiff.     (Page  146.) 

Appeal  from  District  Court,  Third  District;  Hon.  C.  W* 
Morse,  Judge. 
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Action  by  W.  S.  McComick  against  Marie  Levy. 
Judgment  for  plaintiff.     Def^idant  appeals. 

ReYEBSXD  Ain>  BEMA]5rDED  FOB  NXW  TBIAX. 

Oeo.  W.  Bartch  and  0.  A.  Murdoch  for  appellant. 

Henderson,  Pierce,  Critchlow  &  Barrette  for  respondent 

McCARTT,  J. 

This  is  an  action  for  the  foreclosure  of  a  mortgage.  From 
a  judgment  entered  in  favor  of  plaintiff,  defendant  appeals. 

The  complaint  recites  that  the  mortgage  was  executed  by 
defendant  to  secure  the  payment  of  her  promissory  note  of 
even  date  therewith  for  the  sum  of  $8421.28,  and  contains 
a  prayer  for  a  foreclosure  and  sale  of  the  mortgaged  property. 
Defendant  in  her  amended  answer  admits  the  execution  of 
the  note  and  mortgage,  but  seeks  to  avoid  their  effect  by  alleg- 
ing, among  other  things,  that  there  was  a  contemporaneous 
and  collateral  oral  agreement  between  plaintiff  and  defend- 
ant, in  which  plaintiff  promised  to  accept  in  payment  of  the 
note  and  mortgage  certain  goods  and  merchandise  as  the 
same  should  be  manufactured  by  the  Sam  Levy  Cigar  Com- 
pany, a  corporation  engaged  in  the  manufacture  and  sale 
of  cigars,  and  that  said  goods  and  merchandise  were  tendered 
to  plaintiff  as  the  same  were  manufactured  by  the  cigar  com- 
pany mentioned,  and  that  plaintiff  refused  to  accept  the 
game,  and  that  he  thereby  violated  the  terms  of  the  oral 
agreement  referred  to  and  rendered  the  Sam  Levy  Cigar 
Company,  for  whose  benefit,  it  is  claimed,  the  note  and  mort- 
gage were  given,  financially  unable  to  pay  either  the  prin- 
cipal or  interest  of  the  note  and  mortgage. 

Much  evidence  was  introduced  on  the  issue  tendered  by 
these  allegations  of  the  answer.  The  court,  in  its  sixth  find- 
ing of  fact,  among  other  things,  found  "that  the  said  note 
and  mortgage  were  executed  and  delivered  by  defendant  to 
plaintiff  and  were  received  by  plaintiff    in  good  faith    and 
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"without  any  agreement  or  contract  expressed  or  implied  upon 
the  part  of  plaintiff  other  than  is  fullj  represented  in  the 
terms  of  said  note  and  mortgage."  Counsel  for  defendant 
contend  that  this  finding  of  fact  is  wholly  unsupported  by 
the  evidence^  and  is  therefore  erroneous.  Notwithstanding 
the  fact  that  they  have  devoted  much  space  in  their  printed 
brief  to  the  discussion  of  the  questions  presented  by  this  as- 
signment of  error^  we  are  of  the  opinion  that  the  question  of 
whether  the  allegations  of  the  answer  respecting  the  contem- 
poraneous and  collateral  oral  agreement  were  or  were  not  sus- 
tained by  the  evidence  is  unimportant.  The  rule  is  elemen- 
tary that,  when  parties  have  deliberately  put  their  contract 
in  writing,  and  there  is  no  uncertainty  as  to  the  extent 
of  their  respective  rights  and  obligations  under  such  1 

contract,  it  cannot  be  overturned  nor  varied  by  show- 
ing a  prior  or  contemporaneous  oral  agreement  which  is  in 
conflict  with  and  at  variance  with  the  written  instrument. 
This  rule  has  been  so  often  announced  by  text-vTriters,  and 
so  closely  adhered  to  and  universally  followed  by  the  courts, 
that  it  would  seem  to  be  a  work  of  supererogation  on  our 
part  to  cite  authorities  in  support  of  it  We  think  that  this 
defense,  presented,  as  it  is,  in  the  amended  answer,  is  una- 
vailing for  any  purpose,  and  a  finding  thereon  by  the  court 
was  unnecessary.  The  answer,  which  contains  nearly  twenty- 
eight  pages  of  printed  matter,  is  somewhat  vague  and  uncer- 
tain as  to  the  other  defense  which  defendant  has  endeavored 
to  set  up.  In  the  absence  of  a  special  demurrer  or  motion 
to  make  the  answer  definite  and  certain,  we  have  decided 
to  treat  it,  for  the  purposes  of  this  appeal,  as  the  parties 
themselves  have  treated  it,  namely,  as  charging  fraud  and 
fraudulent  representations;  and  we  are  of  the  opinion  that 
it  also  in  effect  alleges  want  of  consideration. 

The  facts  and  circumstances  leading  up  to  and  surround- 
ing the  execution  of  the  note  and  mortgage,  as  disclosed  by 
the  record,  are  about  as  follows :  On  or  about  July  1,  1906, 
the  Sam  Levy  Cigar  Company,  a  corporation  engaged  in 
the  manufacture  and  sale  of  cigars  in  Salt  Lake  City,  Utah, 
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and  which  we  shall  hereinafter,  for  the  sake  of  brevity,  re 
fer  to  and  designate  as  the  "cigar  company,**  was  indebted 
to  plaintiff,  who  was  and  is  doing  a  general  banking  business 
under  the  name  of  MeOomick  &  Co.,  Bankers,  in  the  smn 
of  about  $2500  on  an  overdraft  which  it  had  obtained  at  the 
bank  The  cigar  company,  which,  the  evidence  showS)  was 
insolv^it,  also  had  other  creditors,  some  of  whom  were  in  the 
East  W.  S.  MeComick,  the  plaintiff,  was  and  is  the  sole 
owner  and  the  general  manager  of  the  bank.  Wh^i  he  was 
absent,  his  son  Henry  MeComick  took  his  place  as  manager. 
The  bank  demanded  payment  of  the  overdraft,  and  J.  R. 
Levy,  one  of  the  defendant's  sons  and  general  manager  of 
the  cigar  company,  called  at  the  bank  in  response  to  the  de« 
mand  and  had  a  conversation  with  Henry  MeComick,  plain- 
tiff being  out  of  the  city  at  the  time,  about  the  overdraft. 
J.  E.  Levy  testified — and  his  testimony  on  this  point  is  not 
contradicted — ^that  he  explained  to  Henry  MeComick  that, 
"If  the  bank  closed  down  on  them,  they  would  have  to  quit 
entirely,  .  .  .  and  the  company  would  lose  all  it  had, 
and  nobody  would  get  any  money  .  .  .  because  the  ci- 
gar company  had  practically  no  assets  f  that  Henry  McCor- 
nick  then  asked  him  if  the  cigar  company  had  more  money 
whether  it  "could  pull  through,"  and  he  (Levy)  answered 
that  he  thought  it  could ;  that  it  was  there  arranged  between 
them  that  the  bank  shoWd  advance  $2500,  and  that  he  (Levy) 
should  take  the  money,  go  East  and  buy  all  the  goods  he 
could  on  credit  for  the  cigar  company,  and  pay  as  little  down 
on  the  purchase  price  as  the  Eastern  merchants  would  accept 
and  ship  the  goods,  and,  on  his  return,  sell  the  goods  for  cash 
as  fast  aa  possible  and  deposit  the  proceeds  in  plaintiff's 
bank;  that,  in  pursuance  of  this  arrangement,  he  (Levy) 
WBnt  East  with  $2600  and  purchased  all  the  goods  in  the 
name  of  the  cigar  company  he  could  get  on  credit,  paying  as 
little  money  thereon  as  the  merchants  with  whom  he  did  the 
business  would  accept;  that  the  goods  were  consigned  to  the 
cigar  company  and  received  by  it  in  Salt  Lake  City,  and 
the  greater  portion  thereof,  within  the  next  ensuing  three 
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months,  were  sold  by  him  (Levy)  "for  cash  and  at  reduced 
prices,  sacrifice  prices,"  and  the  money  deposited  in  plain- 
tiff's bank  to  the  credit  of  the  cigar  company;  that  the  cigar 
company  was  not  allowed  to  draw  any  money  ont  of  the  bant 
to  pay  any  of  its  Eastern  creditors ;  that  the  cigar  company 
issued  checks  against  the  account^  but  they  were  not  honored 
by  the  bank  At  the  time  it  was  arranged  for  Levy  to  go 
East  and  purchase  goods,  a  telegram  was  prepared  by  him 
and  Henry  McComick  and  sent  to  Mrs.  Levy,  defendant, 
who  was  in  New  York,  asking  her  to  guarantee  the  payment 
of  the  $2500  advanced  to  J.  R  Levy  to  buy  goods.  Mrs, 
Levy,  a  few  months  prior  thereto,  had  lost  her  husband,  and, 
•under  the  advice  of  her  physicians,  had  gone  to  New  York 
for  the  benefit  of  her  health,  which,  because  of  her  bereave- 
ment, had  become  very  much  impaired.  The  reply  she  made 
to  the  telegram  is  not  in  the  record.  We  are  therefore  not 
advised  what,  if  any,  promise  of  guaranty  was  made  by  her. 
Henry  McComick  was  called  as  a  witness  and  interro- 
gated by  counsel  for  plaintiff  concerning  the  transaction  in- 
volving the  $2500  advanced  by  the  bank,  and  the  terms  and 
conditions,  if  any,  upon  which  it  was  understood  between 
him  and  Levy  that  the  goods  should  be  purchalsed  in  the 
East  by  Levy,  and  testified  as  follows:  "Q.  I  want  to  be 
very  brief  about  it.  State  whether  or  not  it  is  a  fact  that 
you  gave  or  loaned  to  Joe  Levy  $2600  for  the  purpose  of 
going  East  to  buy  goods,  instructing  him  to  pay  as  little 
as  possible,  and  get  the  goods  back  here  leaving  as  much  as 
possible  to  be  due  to  the  Eastern  people  from  whom  he  bought. 
A.  My  recollection  of  the  fact  was,  I  think  the  account 
standing,  $2500,  $2700  overdrawn.  Q.  That  is  the  Sam 
Levy  Cigar  Company —  A.  The  Sam  Levy  Cigar  Com- 
pany had  been  trying  for  some  time  to  get  the  matter  straight- 
ened up,  one  way  or  the  other.  He  came  into  the  bank  ona 
morning  and  stated  he  needed  $2500,  or  some  such  amount 
as  that,  but  he  wanted  to  buy  more  stock.  Q.  Now,  did  you 
arrange  or  agree  with  him,  or  instruct  him  in  any  manner, 
as  to  how  he  should  buy  goods,  what  he  should  do  vrith  the 
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$2500  ?  A.  I  don't  remember.  He  said  he  intended  to  buy 
goods.  I  wasn't  sure  at  the  time  -whether  he  wanted  to  use 
this  money  to  buy  goods.  Q.  You  understand  what  I  am 
getting  atj  whether  there  was  any  agreement  of  any  kind  be- 
tween you,  is  so,  state  what  it  was/ as  to  what  should  be  done 
with  the  $2500,  how  he  should  buy  goods,  bring  them  on  here, 
with  only  a  small  amount  paid  on  them?  A.  Might  have 
been  something  brought  up  with  regards  to  the  amount  he 
would  have  to  pay.    Of  course,  I  don't  remember  that." 

It  will  be  observed  that  Henry  McComick,  notwithstand- 
ing counsel  repeatedly  called  his  attention  to  the  alleged  un- 
derstanding between  him  and  Levy  respecting  the  terms  and 
conditions  upon  which  goods  should  be  purchased  in  the  East 
with  the  $2500,  as  testified  to  by  Levy,  did  not  deny  there 
was  such  an  understanding.  The  effect  of  his  testimony  on 
this  point  is  rather  a  corroboration  than  a  contradiction  oi 
Levy's  testimony.  Further,  we  think  the  subsequent  trans- 
actions had  with  reference  to  the  goods,  to  which  transactiond 
plaintiff  was  a  party,  also  tend  to  corroborate  the  evidence 
of  Levy.  When  the  jgoods  arrived  from  the  East,  as  many 
of  them  as  could  be  disposed  of  were  sold  by  Levy  at  reduced 
prices,  and  the  money  deposited  in  plaintiff's. bank.  Plain- 
tiff did  not  permit  any  of  this  money  to  be  used  to  pay  the 
debts  incurred  by  the  cigar  company  in  the  purchase  of  the 
goods,  and  when  these  debts  commenced  falling  due  plain- 
tiff and  J.  R  Levy,  in  order  to  put  the  goods  beyond  the 
reach  of  the  creditors  of  the  company,  entered  into  an  ar- 
rangement by  which  the  goods  were  sold  by  Levy  to  an  osten- 
sible innocent  purchaser,  who  took  possessioii  of  them  and 
continued  the  business  in  his  own  name,  the  proceeds  of 
which,  less  running  expenses,  he  turned  over  to  plaintiff. 
The  transaction  last  referred  to  we  shall  hereafter  refer  to 
more  in  detaiL 

While  in  some  of  the  subsequent  transactions  leading  up 
to  and  culminating  in  the  execution  of  the  note  and  mort- 
gage in  issue  a  claim  was  made  that  Mrs.  Levy  could  be  held 
on  her  alleged  guaranty,  and  while  there  are  some  expres- 
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flions  in  plaintiffs  brief  indicating  a  similar  view,  yet  plain- 
tiffs ease  was  not  predicated  on  the  theory  that  Mrs.  Levy 
had  guaranteed  the  payment  of  the  $2500  mentioned;  nor  is 
it  contended  that  such  guaranty  was  a  consideration  for  the 
note  and  mortgage;  nor  is  there  anything  legally  claimed 
against  the  defendant  on  that  account.  A  further  answer  to 
that  claim  is  that,  since  the  undisputed  evidence  tends  to 
show  that  the  $2500  was  advanced  by  the  bank  to  enable  J. 
E.  Levy  to  defraud  Eastern  merchants  out  of  their  goods 
for  the  mutual  benefit  of  the  plaintiff  and  the  cigar  com- 
pany, the  defendant  was  neither  legally  nor  morally  bound 
by  the  alleged  guaranty.  This  was  practically  conceded  by 
counsel  for  plaintiff  during  the  progress  of  the  trial,  and 
in  referring  to  this  alleged  transaction  between  Henry  Mc- 
Comick  and  Levy,  as  pleaded  in  the  answer,  they  very  prop- 
erly characterize  it  as  "a  fraudulent  and  immoral  transac- 
tion, fraudulent  as  to  the  creditors  and  certainly  immoral." 
But  counsel  insist  that  this  allegation  of  fraud  is  not  sup- 
ported by  evidence.  When  the  debts  of  the  cigar  company 
incurred  in  the  purchase  of  the  goods  began  to  fall  due,  and 
payment  thereof  was  being  demanded,  Levy  went  to  plain- 
tiff and  informed  him  that  if  these  bills  were  not  paid  the 
creditors  would  bring  suit  against  the  cigar  company  and 
take  the  goods.  There  is  some  conflict  in  the  evidence  as  t'> 
what  was  said  by  the  parties  on  that  occasion.  It  does  appear, 
however,  that  it  was  there  decided  that  a  sale  of  the  goods 
should  be  made  to  one  John  Bass,  an  employee  of  the  cigar 
company,  and  that  sale  of  the  goods  was  soon  thereafter  made 
to  Bass.  The  goods  were  delivered  to  him  in  installments ; 
the  cigar  company  taking  his  note  for  the  amount  of  each 
installment  as  the  goods  were  delivered.  The  value  of  the 
goods  thus  sold  and  turned  over  to  Bass  was  from  $9500  to 
$10,000.  When  Bass  got  possession  of  them,  he  in  turn  gave 
plaintiff  a  chattel  mortgage  on  them  for  $6000  to  secure  the 
payments  of  the  notes  which  he  had  given  to  the  cigar  com- 
pany in  paym^it  of  the  goods,  which  notes  had  been  dis- 
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oounted  by  the  bank  and  the  proceeds  thereof  placed  to  the 
credit  of  the  cigar  company^s  accoxmt  with  the  bank. 

There  is  some  controversy  as  to  whether  these  transactions 
between  Levy,  Bass,  and  the  bank  were  had  on  the  advice  of 
plaintiff  and  in  pursuance  of  a  plan  outlined  by  him,  or  at 
the  request  of  J.  R  Levy.  We  think,  however,  it  is  unim- 
portant which  of  the  two  conceived  the  idea  and  suggested 
the  plan  by  which  the  goods  were  sold  and  turned  over  to 
Bass.  The  record  shows  that  each  of  them  fully  understood 
all  the  facts  and  circumstances  under  which  the  sale  was 
made  to  Bass  and  expected  to  be  mutually  benefited  thereby. 
The  chattel  mortgage  executed  by  Bass  to  plaintiff,  so  far 
as  material  here,  recites  as  follows:  'Tor  the  purpose  of  ob- 
taining the  above  loan  I  (Bass)  represent  that  I  am  lawfully 
possessed  of  the  said  property  herein  described,  and  that  the 
same  is  free  from  all  incumbrances  and  liens  whatsoever.'^ 
Attached  to  the  mortgage  is  the  affidavit  of  the  mortgagor  and 
mortgagee,  which  reads  as  follows :  "John  Bass,  mortgagor, 
and  W.  8.  McComick  (plaintiff)  mortgagee,  being  first  duly 
sworn  on  their  respective  oaths,  depose  and  say,  each  for 
himself,  as  follows:  That  he  is  a  party  to  the  within  chattel 
mortgage,  and  that  the  same  is  made  in  good  faith  to  secure 
the  amount  of  indebtedness  named  therein  and  without  any 
design  to  hinder  or  delay  or  defraud  the  creditors  of  said 
jnortgagor."  This  affidavit  was  sworn  to  November  7,  1905. 
Ocnmsel  for  plaintiff  contend  that,  "as  between  the  cigar 
company  and  Bass,  the  sale  of  the  goods  was  a  mere  colorable 
one,*'  but,  they  insist,  that  plaintiff,  in  the  part  he  took  in 
the  transaction  with  Levy,  on  the  one  hand,  and  Bass,  on  the 
other,  acted  in  good  faith.  Let  this  be  as  it  may,  the  fact 
remains,  however,  as  shown  by  the  record,  that  plaintiff 
not  only  knew  all  the  facts  and  circumstances  leading  up  to 
and  surrounding  the  sale  of  the  goods  to  Bass,  but  was  a  ma- 
terial and  necessary  factor  in  the  transaction,  and  that,  with- 
out his  assistance,  the  sale  would  never  have  taken  place.  For 
the  purposes  of  this  appeal  we  will  assume  that,  as  to  this 
particular    transaction,  plaintiff  not  only  acted    in  perfect 
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good  faith  with  Bass,  but  -with  the  cigar  company  also.  Plain- 
tiffs counsel,  in  their  brief,  say,  and  their  statement  of  the 
facts  on  this  point  is  fully  supported  by  the  record:  'The 
(Bass)  notes,  .  .  .  upon  being  discounted,  -went  to  the 
credit  of  the  cigar  company  and  amounted  upon  their  face 
to  sufficient  to  liquidate  the  indebtedness  of  the  cigar  com- 
pany. In  fact,  in  the  aggregate,  they  amounted  to  more,  and 
the  cigar  company  withdrew  by  check  from  its  account  the 
overplus,  not  desiring  to  have  its  account  show  any  funds 
in  the  bank  to  its  credit.  It  appears  from  the  testimony  that 
the  total  amoimt  of  the  notes  of  Bass  so  executed  between 
October  23d  and  November  25th,  and  for  which  the  cigar 
company  got  credit,  was  $7205.65.  It  further  appears  that 
this  overpaid  the  amount  of  the  indebtedness  of  the  cigar 
company,  for  $1036  was  drawn  from  this  account  by  ihe 
cigar  company  and  used  in  some  manner.  ...  It  ap- 
pears that  on  November  28,  1905,  the  cigar  company  had  a 
credit  balance  of  $53.87."  Therefore,  according  to  plain- 
tiffs own .  contention,  the  debt  of  the  cigar  company  to  the 
bank  was  fully  paid  November  28,  1905,  and,  instead  of  tho 
cigar  company  being  indebted  to  the  bank,  the  bank  was  ow- 
ing the  cigar  company.  In  fact,  this  is  the  only  conclusion 
consistent  with  plaintiffs  claim  that  he  acted  in  good  faith 
in  his  dealings  with  Bass  and  the  cigar  company  which  is 
deducible  from  the  facts  in  the  case.  In  the  meantime  the 
creditors  of  the  cigar  company  were  sending  in  their  bills 
and  demanding  payment,  and,  as  stated  by  counsel  for  plain- 
tiff in  brief,  "plaintiff  and  Joe  Levy  became  alarmed  lest 
the  Eastern  creditors  should  attach  the  goods  in  the  hands  of 
Bass  and  make  trouble  for  him  (Levy).'' 

It  necessarily  follows,  from  the  facts  and  circumstances 
which  we  have  briefly  reviewed,  that  the  creditors,  by  attach- 
ing the  goods,  would  have  made  trouble  for  plaintiff,  by  in- 
volving him  in  a  lawsuit,  all  of  which,  the  record  shows,  he 
fully  appreciated  and  was  anxious  to  avoid.  Levy  testified 
that  he  informed  plaintiff  that,  if  the  goods  were  not  paid 
for  within  a  specified  time,  the  cigar  company  would  be 
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forced  into  bankruptcy,  as  it  'Tiad  absolutely  no  funds''  with 
which  to  pay  its  obligations;  that  plaintiff  offered  to  turn 
the  goods  held  by  Bass  over  to  him  and  advance  sufScient 
money  to  settle  with  the  creditors  of  the  cigar  company  at 
twenty  cents  on  the  dollar,  provided  he  (Levy)  could  induce 
the  creditors  to  accept  that  amount  in  full  payment  of  their 
claims  and  give  plaintiff  a  chattel  mortgage  on  the  goods  to 
secure  the  payment  of  the  money  so  advanced,  including  the 
Bass  indebtedness  to  the  bank,  and  also  get  his  mother,  Mrs. 
Levy,  the  defendant  herein,  to  give  a  mortgage  on  her  home . 
as  additional  security;  that  he  refused  to  consider  the  prop- 
osition at  all ;  that  a  few  days  thereafter  plaintiff  again  sub- 
mitted to  him  the  following  proposition:  "He  (plaintiff) 
says,  Tou  are  a  young  man  and  can  go  into  business  for 
yourself.  .  .  .  There  is  a  big  stock  of  goods  down  there, 
and  you  can  handle  them  and  pay  me  back  any  time.  .  .  • 
11  you  will  settle  with  the  creditors  for  me,  I  will  advance 
you  thirty  cents  on  the  dollar  to  pay  their  accounts  in  full, 
•  .  .  providing  you  will  get  your  mother  to  give  you  a 
note  and  mortgage  on  her  home;  .  .  .  and  I  will  give 
you,  make  you  a  present  of,  $1500,  if  you  will  do  this  for 
me.' ''  Plaintiff  testified  that  he  made  no  such  proposition 
to  Levy,  but  that  Levy  came  to  him  and  stated  that  he  wanted 
to  get  back  the  goods  which  had  been  turned  over  to  Bass  and 
BuflBcient  money  from  the  bank  to  settle  with  the  creditors 
of  the  cigar  company.  We  think  it  is  unimportant  from 
which  side  the  proposition  came.  The  evidence  shows  that, 
from  this  time  on  until  the  note  and  mortgage  in  issue  were 
executed,  both  plaintiff  and  J.  E.  Levy  worked  to  a  common 
purpose,  namely,  to  induce  Mrs.  Levy  to  mortgage  her  home 
and  thereby  enable  Levy  to  get  possession  of  the  goods  which 
had  been  turned  over  to  Bass  and  to  better  secure  the  pay- 
ment of  the  Bass  indebtedness  to  the  bank  and  relieve  plain- 
tiff from  the  legal  complications  which  he  had  good  reason  to 
believe  would  arise  should  the  creditors  of  the  cigar  com- 
pany bring  suit  and  attach  the  goods. 
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In  January,  1906,  plaintiff  went  to  San  Francisco,  and 
during  his  absence  Levy  had  some  talk  with  Henry  McCor- 
nidc  about  obtaining  money  from  the  bank  with  which  to 
effect  a  settlement  with  the  Eastern  creditors,  and  as  a 
result  each  of  them  communicated  with  plaintiff  in  regard 
to  the  matter.  On  January  22,  1906,  plaintiff  wrote  to 
Levy,  and  in  the  letter,  among  other  things,  he  said :  ''Henry 
also  telegraphed  me  that  he  understands  the  advance  you 
asked  for  is  to  be  considered  as  a  gift,  and  that  your  mother 
is  not  to  guarantee  only  our  old  account.  Of  course  I  can- 
not believe  that  he  has  this  right,  as  I  cannot  understand  why 
this  amount  needed  to  settle  for  the  other  creditors  should 
be  considered  a  gift  .  .  .  Now,  if  we  have  to  advance 
all  this  money  I  want  your  mother  to  give  security  on  the  lot 
you  spoke  of  being  under  option  of  sale,  and  I  have  so  writ- 
ten Henry.  My  advice  is  that  there  is  no  qtiestion  hvf  your 
mother  can  he  held  under  the  grmrantee  that  we  have  as  weU 
as  the  off  chances  in  holding  the  goods  wnder  the  mortgage. 
However,  I  am  anxious  to  have  this  matter  settled  on  your 
account,  as  I  am  satisfied  if  not  settled  they  will  make  it 
hard  on  you."  (Italics  ours.)  It  also  appears  from  the 
evidence  that  Henry  McComick  had  in  effect  accused  Levy 
of  having  obtained  the  $2500  first  mentioned  under  false 
pretenses.  Levy,  because  of  these  covert  threats  that  were 
made  by  the  McComicks  and  the  inducements  which  we  think 
the  record  fairly  shows  were  held  out  to  him  by  W.  S.  Mc- 
Comick of  pecuniary  advantage  to  himself,  importuned  his 
mother  to  execute  a  mortgage  on  her  home  in  favor  of  plain- 
tiff. At  first  she  positively  refused  to  consider  the  propo- 
sition, but  was  finally  overpersuaded  by  her  son  to  do  so, 
and  on  February  9,  1906,  she  called  at  the  bank  and  signed 
the  note  and  mortgage  which  had  been  prepared  by  the  bank 
some  ten  days  before.  (January  30,  1906.)  J.  E,  Levy  tes- 
tified that  when  Mrs.  Levy  signed  the  note  and  mortgage 
plaintiff  handed  him  a  check  for  $1500,  and  stated:  'T5ere 
is  $1500.  I  will  make  you  a  present  of  this" — which  he 
(Levy)   accepted.     Mrs.  Levy  testified  to  the  same  thing. 
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Plaintiff  in  his  testimony  denies  this  and  explains  the  trans^ 
action  as  follows :  'T!  made  a  present  in  this  way.  I  threw 
off  $1500.  If  he  wants  to  call  it  a  present,  I  guess  it  is  about 
the  same  thing.''  Let  that  be  as  it  may^  the  fact  remains, 
as  stated  by  counsel  for  plaintiff  in  their  brief,  that  "the 
final  arrangement  was  concluded  and  took  the  form  of  a  trans- 
fer from  John  Bass  to  J.  R  Levy  of  all  the  goods  remaining 
in  the  hands  of  Bass.''  No  further  transactions  were  had  in 
the  name  of  the  cigar  company  except  the  placing  to  its 
credit  the  money  advanced  by  plaintiff  to  settle  with  its  Eas- 
tern creditors,  which  was  checked  out  by  J.  R.  Levy  for 
that  purpose.  In  other  words,  J.  R.  Levy,  with  the  assist- 
ance of  plaintiff,  got  possession  of  the  goods  in  his  own  name 
and  went  into  business  on  his  own  account  The  record 
shows  that  the  Bass  note  and  mortgage  were  not  canceled  by 
the  bank  until  June  12,  1906,  four  months  after  the  note 
and  mortgage  in  issue  were  executed  and  delivered  to  plain- 
tiff, showing  that  he  claimed  some  interest  in  the  goods  for 
a  considerable  length  of  time  after  he  obtained  the  note  and 
mortgage  from  Mrs.  Levy.  Plaintiff  also  denied  that  he  had 
sent  Levy  to  his  mother  to  induce  her  to  give  the  mortgage 
in  question.  He  admits,  however,  that  he  had  some  talk  with 
J.  R.  Levy  about  getting  his  mother  to  give  a  mortgage  In 
fact,  this  is  evident  from  his  letter  which  he  wrote  to  Levy 
from  San  Francisco  hereinbefore  referred  to. 

The  undisputed  evidence  shows  that  Mrs.  Levy  was  not  a 
business  woman,  and  had  had  but  little,  if  any,  experience  in 
business  matters;  and  that  at  the  time  she  signed  the  note 
and  mortgage  she  was  under  a  nervous  strain  caused  by  the 
loss  of  her  husband  about  a  year  before,  and,  according  to 
her  own  testimony,  which  is  not  denied,  she  'Vas  a  physical 
wreck."  And  furthermore,  the  evidence,  without  conflict, 
shows  that  she  was  ignorant  of  the  fraudulent  transactions 
hereinbefore  mentioned,  commencing  with  the  arrangement 
made  and  entered  into  between  Henry  McOomick  and  J- 
K.  Levy,  wherein  the  bank,  according  to  the  evidence  of  Levy, 
37  Utah— 10 
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which  is  not  denied,  advanced  $2500  with  the  express  under- 
standing that  it  should  be  used  by  Levy  to  defraud  Eastern 
merchants  out  of  their  goods,  and  culminating  in  what  we 
think  the  evidence  shows  to  be  an  arrangement  between  the 
plaintiff  and  defendant's  unnatural  son  to  induce  defendant 
to  execute  the  note  and  mortgage  to  secure,  not  an  indebted- 
ness of  the  cigar  company,  which  she  believed  she  was  secur- 
ing, but  to  secure  the  indebtedness  of  others.  It  is  alleged 
in  the  answer,  and,  as  we  have  stated,  we  think  it  may  be 
fairly  inferred  from  the  evidence,  that  at  the  time  Mrs.  Levy 
signed  the  note  and  mortgage  she  believed  she  was  securing 
a  debt  owing  by  the  cigar  company  to  the  bank.  In  her 
testimony  she  says,  referring  to  the  several  transactions  be- 
tween J.  R.  Levy,  plaintiff,  and  John  Bass,  herein  referred 
to:  "I  know  nothing  about  these  preliminary  matters  my 
son  testified  to."  And  there  is  nothing  in  the  record  which 
tends  to  contradict  her  statement  on  this  point.  She  had 
not  been  advised,  nor  did  she  know,  that  the  debt  of  the  cigar 
company  to  the  bank  had  been  paid,  and  that  J.  R  Levy, 
her  son,  had  in  effect  sold  her  out.  All  of  these  matters  were 
concealed  from  her  at  the  time  she  signed  the  mortgage,  and 
both  plaintiff  and  J.  R.  Levy  must  have  known  that 
she  signed  it  under  a  misapprehension  of  the  facts  2 

and  circumstances  leading  up  to  and  surrounding  the 
transaction,  because  the  record  shows  that  when  she  signed 
the  note  and  mortgage  there  was  nothing  owing  by  the  cigar 
company  to  the  bank.  The  effect  of  the  transaction  was  to 
relieve  Bass  from  all  liability  and  shoulder  the  debt  onto 
Mrs.  Levy,  who  did  not,  either  directly  or  indirectly,  receive 
any  consideration  therefor  or  benefit  therefrom.  Nor  did 
she  know  that  she  was  assuming  Bass'  obligations,  but,  on 
the  contrary,  was  led  to  believe  that  she  was,  as  heretofore 
stated,  securing  the  payment  of  a  debt  owing  by  the  cigar 
company  to  the  bank. 

"We  are  of  the  opinion  that  the  sixth  finding  of  fact  mado 
by  the  trial  court  is  not  only  unsupported  by,  but  is  contrary 
to,  the  evidence.    The  finding  is  as  follows:    "That  the  said 
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note  and  mortgage  were  made,  executed,  and  delivered  by 
the  defendant  to  the  plaintiff  for  the  purpose  of  securing  a 
portion  of  certain  indebtedness  then  and  there  due  and  owing 
from  the  Sam  Levy  Cigar  Manufacturing  Company,  a  cor- 
poration ;  and,  in  consideration  of  the  execution  and  delivery 
of  the  said  note  and  mortgage,  the  said  plaintiff  released  and 
discharged  the  said  indebtedness  then  and  there  owing  by  said 
Sam  Levy  Cigar  Manufacturing  Company  to  plaintiff;  that 
the  said  note  and  mortgage  were  executed  and  delivered  by 
defendant  to  plaintiff  and  were  received  by  the  plaintiff  in 
good  faith  and  without  any  agreement  or  contract,  expressed 
or  implied,  upon  the  part  of  plaintiff  other  than  is  fully  ex- 
pressed in  the  terms  of  said  note  and  mortgage ;  and  the  said 
plaintiff  was  not  guilty  of  any  fraud  or  deception  or  want  of 
fair  dealing  in  the  n^otiation  with  defendant  which  led  up 
to  or  resulted  in  the  giving  of  said  note  and  mortgage  or  in 
any  manner  connected  therewith/' 

The  jndgment  is  reversed.  In  view  of  the  indefiniteness 
of  the  allegations  of  defendant's  answer  upon  which  she 
bases  her  defense,  and  because  of  which  the  plaintiff  may 
have  failed  to  introduce  explanatory  evidence,  we  have  de- 
cided not  to  direct  findings  and  judgment,  but  to  reman '^ 
the  cause  for  a  new  trial,  with  directions  to  the  lower  court 
to  permit  the  parties  to  amend  their  pleadings  should  ther 
be  so  advised.    Each  party  to  pay  his  own  costs  on  this  ap- 


STKAUP.  C.  J.,  and  FEICK,  J.,  concur. 


Digitized  by 


Google 


148  Thiett-Sbvbn  Utah. 


McCULLOTTGH  v.  McCULLOUGH. 

Ko.  2060.    Decided  January  10,  1910  (106  Pao.  605). 

Appeal  aitd  BBBOft-^UDGicENT  Boll — Bill  or  Exceptions.  A  motion 
to  modiff  a  judgment,  the  affidayits  in  support  thereof  and  the 
rulings  and  orders  of  the  court  made  in  respect  thereto,  are  not 
a  part  of  the  judgment  roll  and  cannot  be  reviewed  on  appeal  unless 
preserved  by  and  presented  on  a  bill  of  exoeptions.     (Page  140.) 

Appeal  from  District  Court,  Second  District;  Hon.  J.  A. 
Howell,  Judge. 


Action  by  John  McCullough  against  Mary  McCullough. 

rrom  an  order  vacating  the  order  substituting  as  defend- 
ant the  administrator  of  defendant,  and  denying  a  motion 
to  modify  the  judgment  rendered  in  the  action,  plaintiff  ap- 
peals. 

AVFIBMBD* 

V.  O.  OvnneTl  for  appellant 

/•  N.  Kiniball  for  respondent 

STEATJP,  C.  J. 

In  1901,  in  an  action  wherein  the  appellant  was  plaintiff 
and  Mary  A.  McCullough,  defendant,  a  judgment  of  divorce 
was  rendered  on  her  counterclaim,  in  favor  of  the  defendant, 
and  certain  real  estate  awarded  to  her.  In  1902,  and  in  that 
action,  the  appellant,  by  motion  and  on  notice,  asked  that 
the  decree  in  respect  to  the  property  awarded  to  defendant 
be  modified.  Upon  a  hearing  had  the  motion  was  denied. 
Again,  in  1905,  the  appellant  made  a  similar  motion,  which 
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on  a  hearing  was  also  denied.  In  December,  1908,  the  de- 
fendant died.  In  January,  1909,  the  appellant  moved  the 
court  to  substitute  the  administrator  of  her  estate  in  the 
action,  and  again  moved  the  court  to  modify  the  decree  so  as 
to  award  the  property  to  the  appellant.  The  order  of  substi- 
tution was  made,  but,  on  the  appearance  of  the  administra- 
tor, and  on  a  hearing,  the  order  was,  in  April,  1909,  vacated, 
and  the  motion  to  modify  the  decree  denied.  These  various 
motions  were  supported  and  resisted  by  aflSdavits.  This  ap- 
peal is  taken  from  the  order  made,  or  judgment  rendered, 
by  the  court  in  April,  1909,  seeking  to  have  reviewed  the 
proceedings  had  with  respect  to  them. 

The  respondent  has  challenged  our  power  to  review  them 
because  they  are  not  preserved  nor  authenticated  by  a  bill 
of  exceptions.     The  appellant  concedes  that  there  is  no  bill 
of  exceptions,  but  insists  that  the  motions,  petitions,  and  affi- 
davits, and  the  proceedings  had  thereon,  and  the  rul- 
ings and  orders  made  in  respect  thereof,  are  a  part  of  1 
the  judgment  roll,  and  reviewable  without  a  bill  of  ex- 
ceptions.    We  think  otherwise.     To  properly  review  such 
rulings  and  proceedings,  it  was  essential  to  preserve  them 
by,  and  to  present  them  on,  a  bill  of  exceptions.     Without 
it  we  cannot  judicially  know  what  they  were. 
Tiere  not  being  anything  before  us  which  is  reviewable, 

it  follows  that  the  judgment  of  the  court  below  must  be  af- 

£rwed,  with  costs.  .  Such  is  the  order. 

FBICK  and  McOARTT,  JJ.,  concur. 
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SDEKRA  NEVADA  LUMBER  COMPANY  v.  McCOB- 
MICK,  et  aL 

No.  2080.    Decided  Januaiy  10,  1910  (106  Pac.  666). 

1.  TmcAi/— FmDiNGS  or  Fact  aih)  Conclusions  of  JjLw.  The  findings 
should  be  limited  to  ultimate  facts.     (Page   153.) 

2.  Trial — Findinos  or  Faot  and  Ck>NCLusiONS  or  Law.  If  the  court 
makes  a  finding  of  ultimate  facts  and  additional  findings  of  pro- 
bative facts  not  shown  to  be  the  onlj  probative  facts  established 
by  the  evidence,  the  judgment  rendered  in  accordance  with  the  ulti- 
mate facts  cannot  be  attacked  on  the  ground  that  the  first  findings 
are  not  true  because  contradicted  bj  the  probative  facts.  (Page 
164.) 

3.  Tbial— Findings  or  Faot  and  Conclusions  or  Law.  When  the 
ultimate  fact  is  found,  no  finding  of  probative  facts  whidi  may 
tend  to  establish  that  the  ultimate  fact  was  found  against  the 
evidence  can  overcome  the  finding  of  the  ultimate  fact  (Page 
164.) 

4.  Judgment — On  Trial  or  Issues — Conformitt  to  Findings.  If  aU 
the  probative  facts  are  found  from  which  the  ultimate  facts  neces- 
sarilj  follow,  the  judgment  is  good,  though  based  entirely  on  the 
probative  facts.     (Page  155.) 

5.  Judgment — Findings  of  Fact— Conclusions  cfr  Law.  When  the 
ultimate  fact  is  found,  the  judgment  rests  on  it,  and  not  on  the 
probative  facts.     (Page  155.) 

6.  Appeal  and  Error— Review — Presumptions.  A  judgment  is  pre- 
sumed to  be  correct,  unless  the  contrary  appears  from  the  record. 
(Page  167.) 

7.  Appeal  and  Error— Kboord — Questions  Presented  vob  Review. 
Where,  on  appeal  on  the  judgment  roll  alone,  it  appeared  that  the 
judgement  was  based  entirely  on  a  finding  of  the  utimate  fact  that 
a  certain  sum  was  paid  on  the  claim  in  suit  and  not  on  another 
account,  and  it  appeared  that  an  additional  finding  of  probative 
facts  did  not  contain  all  the  probative  facts  on  which  the  court 
found  the  ultimate  fact  of  payment,  the  judgment  could  not  be  ques- 
tioned on  the  ground  that  the  conclusions  of  law  as  to  the  applica- 
tion of  the  payment  were  contrary  to  the  probative  facts  found. 
(Page  157.) 

Appeal  from  District  Court,  Third  District;  Hon.  C*  W, 
Morse,  Judge. 
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Action  by  the  Sierra  Nevada  Lumber  Company  against 
John  McCormick  and  others. 

Judgment  for  plaintiff.    It  appeals. 
Apfirmsd. 

Stephens,  Smith  &  Porter  for  appellant 

Young  dk  Moyle,  Moyle  &  Yon  Gott  and  Richards,  JBicA- 
ards  Hi  Ferry  for  respondents. 

FRICK,  J. 

This  is  an  action  to  foreclose  a  mechanic's  lien  for  mater- 
ials furnished  by  appellant  as  a  subcontractor.    The  respond- 
ents Houston  Eeal  Estate  Investment  Company,  a  corpora- 
tion, hereinafter  styled  "Company/'  and  0.  J.  Salisbury, 
since  deceased,  in  October,  1905,  entered  into  a  contract  with 
their  correspondents,  John  McCormick  and  George  Gray,  as 
copartners,  whereby  said  McCormick  &  Gray  agreed  to  erect 
a  certain  building,  known  as  the  New  York  building,  for 
said  Company  and  said  O.  J.  Salisbury  for  a  specified  sum 
of  money.    Said  McCormick  &  Gray  thereafter  entered  into 
a  contract  with  the  appellant,  whereby  it  agreed  to  furnish 
to  them  certain  materials  to  be  used  in  the  construction  of  the 
building  aforesaid,  and  it  is  conceded  that  appellant  did  fur- 
nish materials  for  said  building  of  the  value  of  $11,716.45. 
The  appellant  claims  that  of  the  foregoing  amount  it  was  paid 
by  McCormick  &  Gray  only  the  sum  of  $8400,  while  said 
McCormick  &  Gray,  said  Company,  and  Margaret  Blaine 
Salisbury,  as  the  executrix  of  the  last  will  of  O.  J.  Salisbury, 
deceased,  claim  that  appellant  was  paid  the  sum  of  $9400, 
or  the  sum  of  $1000  in  excess  of  what  it  concedes  was  paid 
to  it    It  is  not  necessary  to  refer  to  the  other  respondent,  or 
to  further  state  the  issues.     The  court  found  that  McCor- 
mick &  Gray  had  paid  appellant  the  sum  of  $9400  to  apply 
on  the  materials  furnished  by  it,  and  that  there  was  thus  a 
balance  due  it  from  them  amounting  to  the  sum  of  $2316.45, 
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for  which  judgment  was  entered  against  them,  and  a  decree 
of  foreclosure  of  the  mechanic's  lien  was  decreed  against 
said  New  York  building  and  the  lot  upon  which  it  stands. 
Counsel  for  appellant  in  their  brief  state  the  question  pre- 
sented to  this  court  by  the  appeal  to  be  as  follows:  "The 
single  question  which  arises  in  the  case  is  that  the  applica- 
tion of  a  payment.  A  payment  of  $1000  was  made  in  Feb- 
ruary, 1*906,  by  the  original  contractors  to  the  plaintiff.  The 
debtor  (McCormick  &  Gray)  did  not  make  any  application 
of  payment.  The  plaintiff  applied  the  payment  to  an  over* 
due  acount  then  owing  for  materials  furnished  to  the  defend- 
ant contractors  (McCormick  &  Gray)  upon  other  accounts 
than  the  one  for  the  erection  of  the  New  York  building." 

The  appeal  is  upon  the  judgment  roll  without  a  bill  of 
exceptions.  The  errors  assigned  are  that  the  court  erred  in 
making  the  conclusions  of  law  upon  the  ground  that  the 
oondusions  are  not  in  accordance  with  or  are  contrary  to  the 
facts  as  foimd  by  the  court,  and  particularly  contrary  to  what 
is  designated  as  finding  No.  5.  In  view  that  the  whole  ques- 
tion hinges  upon  said  finding,  we  will  set  it  out  in  full.  It 
is  as  follows:  "That  during  the  month  of  February,  1906, 
the  defendant  Houston  Eeal  Estate  Investment  Company 
and  the  said  O.  J.  Salisbury  made  a  payment,  by  checks,  pay- 
able to  the  defendants  McCormick  &  Gray  on  account  of  said 
contract  in  the  sum  of  $1000,  which  payment  was  made  with- 
out any  express  reservation  or  designation  that  said  money 
was  to  be  ftpplied  on  account  of  materials  furnished  to  said 
McCormick  &  Gray  under  said  contract.  Said  check  was  de- 
posited by  them  to  the  credit  of  their  general  account,  with 
other  funds,  in  the  State  Bank  of  Utah.  That  shortly  there- 
after McCormick  &  Gray  drew  a  check  for  the  sum  of 
$1000  upon  their  said  bank  account,  payable  to  the  order 
of  the  plaintiff  herein,  and  delivered  the  same  to  the  plaintiff. 
That  said  McCormick  &  Gray  had  made  previous  payments 
to  said  plaintiff  for  materials  furnished  under  said  contract, 
and  had  at  all  previous  times  designated  that  said  payments 
should  be  applied  on  acount  of  said  contract,  but  that  the  pay- 
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ment  of  the  said  "$1000  was  made  without  any  express  desig- 
nation as  to  how  the  same  should  be  applied  by  the  Sierra 
Nevada  Lumber  Company,  but  that  said  company  knew  that 
$1000  had  come  to  McCormick  &  Gray  from  said  Hous- 
ton Real  Estate  Investment  Company  and  O.  J.  Salisbury. 
That  at  the  time  of  said  payment  to  the  plaintiff  the  defend- 
ants McCormick  &  Gray  were  indebted  to  the  plaintiff  upon 
an  account  other  than  the  acount  for  materials  herein  referred 
to,  which  account  was  unsecured  id  any  way,  and  was  in  ex- 
cess of  the  sum  of  $2000,  and  was  past  due  and  owing  for 
materials  furnished  to  them  prior  to  the  commencement  of 
the  work  upon  the  building  herein  referred  to.  That  the  man- 
ager of  said  company  applied  the  said  payment  of  $1000  upon 
the  books  of  the  plaintiff  company  upon  the  said  other  account 
of  the  said  McCormick  &  Gray,  but  did  not  communicate  said 
fact  to  said  McCormick  &  Gray.  That  a  few  days  after  said 
sum  had  been  applied  as  aforesaid  the  said  McCormick  & 
Gray,  through  one  of  the  members  of  said  firm,  directed  the 
plaintiff  to  apply  the  said  $1000  to  this  account,  but  that 
said  plaintiff  failed  so  to  do."  Counsel  for  respondents  Mc- 
Cormick &  Gray,  Margaret  Blaine  Salisbury,  and  said  Com- 
pany earnestly  insist  that,  in  view  of  the  record  in  this  case, 
Tve  cannot  pass  upon  the  question  urged  by  counsel  for  ap- 
pellant. Counsel  for  said  respondents  contend  that  all  the 
facts  found  in  said  finding  No.  5,  except  the  ultimate  fact 
that  McCormick  in  February,  1906,  paid  to  the  appellant 
the  sum  of  $1000  to  apply  upon  the  materials  furnished  by 
it  for  the  building  in  question,  are  merely  evidentiary  or  prob- 
ative, and  if  in  conflict  with  the  ultimate  fact  if  found, 
must  be  disregarded.  It  seems  to  us  that,  in  view  of  the  au- 
thorities, this  contention  is  sound.  It  is  elementary  that 
the  findings  must  respond  to  and  cover  the  issues 
made  by  the  pleadings.      It  is  equally  true  that  the  1 

findings  should  be  limited  to  ultimate    facts,     since 
it  is  upon  such  facts  that  the  conclusions  of  law  and  the  judg- 
ment must  rest.     If,  therefore,  a  judgment  is  supported  by 
the  ultimate   facts  found,   it  cannot   be   said   to  be  oon- 
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trary  to  the  facts  simply  because  some  probative  or  2,  3 
evidentiary  fact  or  facts  may  be  contrary  to  the  ulti- 
mate facts  found  by  the  court  and  upon  which  the  judgment 
rests.  The  doctrine  is  well  stated  by  the  Supremo 
Court  of  California  in  the  case  of  Smith  v.  Acker,  52  Oal. 
217,  wherein,  in  the  ^llabus,  which  clearly  reflects  the  deci- 
sion, the  following  language  is  used : 

"If  the  court  makes  a  finding  of  the  ultimate  facts,  and  also  makes 
additional  findings  of  probative  facts,  which  are  not  shown  to  be  the 
only  probative  facts  established  by  the  evidence,  and  which  may  have 
co-ezisted  with  the  ultimate  facts  found,  and  judgment  is  rendered  in 
accordance  with  the  ultimate  facts  found,  the  judgment  cannot  be  at- 
tacked upon  the  ground  that  the  first  findings  are  not  true,  because 
contradicted  by  the  probative  facts.  When  the  ultimate  fact  is  found, 
no  finding  of  probative  facts  which  may  tend  to  establish  that  the 
ultimate  facts  was  found  against  the  evidence  can  overcome  the  finding 
of  the  ultimate  fact." 

The  foregoing  case  has  been  frequently  referred  to  and 
followed  by  the  Supreme  Court  of  California  as  appears  from 
the  following,  among  other,  cases:  Lucas  v.  Bichardson^  68 
Cal.  618,  10  Fac  183 ;  Gill  v.  Driver,  90  Cal.  72,  27  Pac.  64  j 
Commercial  Bank  v.  Bedfield,  122  Cal.  405,  65  Pac  160, 
772. 

The  only  question,  therefore,  is:  Does  finding  ITo.  5  come 
within  the  rule  laid  down  in  the  California  cases  above  re- 
ferred to  ?  We  think  it  does.  One  of  the  principal  issues,  if 
not  the  only  one,  as  between  appellant  and  McCormick  & 
Gray  and  the  other  two  respondents,  was  whether  appellant 
had  been  paid  $9400  or  only  $8400  upon  McCormick  & 
Gray^s  contract  with  their  correspondents.  In  finding  No.  4 
the  court  had  found  that  $8400  had  been  paid  by  McCor- 
mick &  Gray  to  appellant  to  apply  on  said  contract  up  to  a 
certain  time.  There  is  no  dispute  about  this.  Why  the  court 
did  not  include  the  other  $1000  with  the  $8400  and  then 
find  that  $9400  had  been  paid  in  one  finding  can  be  explain- 
ed only  upon  the  theory  that  both  the  court  and  counsel  for 
appellant  intended  the  findings  of  evidentiary  or  probative 
facts  to  take  the  place  of  a  bill  of  exceptions  in  which  the  evi- 


Digitized  by 


Google 


LijMBEB  Company  v.  McCobmick  bt  ai,.  155 

dence  adduced  at  the  trial  would  be  reflected^  or  that  such 
findings  would  answer  the  purpose  of  a  statement  of  the  evi- 
dentiary facts  from  which  the  legal  conclusion  might  be 
deduced  by  this  court  Findings  in  this  form,  as  is  well  illus- 
trated in  the  case  of  Smith  v.  Acker,  supra,  are  always  a  del- 
icate, if  not  an  illusory,  method  through  which  the  appellate 
court  can  be  asked  to  pass  upon  whether  a  judgment  is  right 
and  according  to  law,  or  otherwise.  It  is  true  that,  if  all  the 
evidentiary  or  probative  facts  are  found  from  which 
the  ultimate  facts  necessarily  follow,  then  a  judgment  4 
is  good,  although  based  entirely  upon  probative  facts. 
But,  where  the  ultimate  fact  is  found,  such  a  finding  cannot 
be  affected  or  contradicted  by  probative  facts  although  the  lat- 
ter are  contrary  to  the  former.  When  the  ultimate 
fact  is  found,  the  judgment  rests  upon  it,  and  not  5 
upon  the  probative  facts.  The  ultimate  fact  that 
McCormick  &  Gray  paid  appellant  the  sum  of  $9400  to  apply 
on  the  materials  furnished  by  apppellant  for  the  building  in 
question  is  certainly  found  by  the  court  Whether  such  fact 
is  absolutely  found  in  said  finding  No.  6  is  not  controlling. 
It  is  sufficient  that  the  court  found  the  fact  to  exist,  and  that 
the  judgment  is  based  thereon.  This  was  really  the  only 
issue. 

The  real  question  between  the  two  parties  last  above  named 
thus  was  whether  $9400  or  only  $8400  had  been  paid  by 
McCormick  &  Gray  upon  the  aforesaid  contract.  When  this 
fact  was  ascertained  and  found,  the  court  was  prepared  to  de- 
termine the  balance  due  to  appellant  from  McCormick  &  Gray 
on  the  particular  contract  in  question.  If  the  court  had  found 
that  only  $8400  had  been  paid,  then  appellant  was  entitled 
to  judgment  against  McCormick  &  Gray  for  $3316.45,  but,  if 
the  finding  was  that  $9400  had  been  paid,  then  the  judgment 
could  be  for  only  $2316.45.  This  is  the  amount  allowed  by 
the  court,  and  hence  is  based  on  the  finding  that  the  payments 
amounted  to  $9400.  While  the  finding  on  the  payment  of  the 
$1000  in  finding  No.  5  in  addition  to  the  $8400  as  found 
in  finding  No.  4  is  not  as  specific  as  it  might  be,  still  no  one 
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questions  that  the  court  found  that  the  payment  was  made. 
Even  counsel  for  appellant  so  state  in  unqualified  terms  in 
the  proposition  stated  by  them  and  which  we  have  hereinbe- 
fore quoted.  The  only  contention  they  make  is  that  from  the 
probative  facts  contained  in  finding  No.  5  the  court  found  as 
a  conclusion  of  law  that  the  $1000  payment  was  applied 
upon  the  materials  furnished  to  McCormick  &  Gray  upon 
their  contract  with  the  other  two  respondents.  It  needs  no 
argument  to  show  that  to  permit  the  csontention  results  in 
entirely  ignoring  the  fact  that  the  court  found  that  McCor- 
mick &  Gray  had  paid  $9400  on  the  materials  furnished  by 
appellant  for  the  building  in  question,  and  that  the  judgment 
is  entirely  based  upon  this  finding.  The  probative  facts  con- 
tained in  finding  No.  5,  as  is  illustrated  by  the  authorities 
cited  by  us,  are  entirely  immaterial,  because  the  judgment 
is  not  based  upon  the  probative  facts,  but  upon  the  ultimate 
fact  found  by  the  court.  If  this  be  sound  doctrine,  and  we 
think  it  is,  it  follows  as  the  night  follows  day  that  we  cannot 
go  beyond  the  ultimate  fact,  namely,  that  respondents  Ifc- 
Cormick  &  Gray  paid  $9400  upon  the  materials  furnished 
by  appellant  to  them  upon  their  contract  with  the  other  two 
respondents.  According  to  this  finding,  the  judgment  for 
$2316.45  is  clearly  right  in  amount  and  should  thus  be  sus- 
tained, unless  clearly  in  conflict  with  some  legal  principles. 
In  view  of  what  has  been  said,  it  follows  that  we  cannot, 
upon  this  record,  determine  the  question  whether  the  $1000 
should  have  been  applied  as  the  court  applied  it  or  not  But, 
even  though  we  were  wrong  in  the  foregoing  contentions  in 
so  far  as  they  apply  to  the  facts  found  in  this  case,  and  we 
could  consider  the  probative  facts  found  by  the  court  in  said 
finding  No.  5,  yet  it  does  not  appear  therefrom  that  all  the 
probative  or  evidentiary  facts  upon  which  the  court  based 
the  ultimate  fact  of  payment  are  found.  The  only  reason 
that  counsel  urge  why  appellant  had  the  legal  right  to  apply 
the  $1000  upon  another  debt  owing  by  McCormick  &  Gray  is 
that  neither  the  company  nor  O.  J.  Salisbury  ,  when  the  pay- 
ment was  made  by  them  to  McCormick  &  Gray,  expressly 
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directed  how  the  money  should  be  applied,  and  that  MoCor- 
midk  &  Ghray  gave  no  express  directions  to  appellant  at  the 
time  the  payment  was  made  by  them  how  the  application 
thereof  should  be  made.  The  difficulty  with  this  contention  is 
that  it  is  not  made  to  apppear  that  the  court's  finding  con- 
tained all  the  probative  or  evidentiary  facts  from  which  the 
court  deduced  or  found  the  ultimate  fact  of  payment.  It 
may  well  be  that  the  court  based  its  finding  that  the  $1000 
was  paid  upon  the  materials  furnished  for  the  building  in 
question  upon  an  implied  rather  than  upon  an  express  direc- 
tion as  to  how  the  payment  should  be  applied. 

In  order,  therefore,  to  authorize  us  to  determine  whether 
the  judgment  is  erroneous  upon  the  ground  that  under  the 
evidence  the  court  ought  to  have  found  that  the  $1000  pay- 
ment was  not  made  to  apply  upon  the  materials  furnished 
for  the  building  in  question,  but  was  to  apply  upon  another 
account  owing  by  McCormick  &  Gray  to  appellant,  we  should 
have  all  the  evidence  upon  that  subject,  direct  and  inferen- 
tial, upon  which  the  trial  court  acted  or  had  the  right 
to  act  before  us.    The  presumption  that  the  judgment  6 

is  correct  must  prevail  until  it  is  dearly  made  to  ap- 
pear from  the  entire  record  upon  which  it  is  based  that  it  is 
not  so.  This  presumption  is  not  overcome  by  the  evidentiary 
facts  contained  in  finding  No.  6,  even  though  we  could  con- 
sider them  in  opposition  to  the  ultimate  fact  that  $9400  was 
paid  ui)on  the  materials  furnished  for  the  building  in  ques- 
tion. The  finding  in  this  regard  should  have  been  either  that 
$9400  or  $8400  was  paid  on  the  materials  aforesaid,  and,  if 
either  party  desired  to  question  the  correctness  of  such  a 
finding  on  appeal,  all  the  evidence  relating  to  or  upon  which 
the  finding  is  based  should  be  brought  to  this  court  by  a  bill  of 
exceptions  or  upon  an  agreed  statement  of  facts  in  which  all 
the  facts  relating  to  the  finding  are  contained.  No  doubt  a 
party  may  request  the  trial  court  to  find  all  the  evi- 
dentiary or  probative  facts  upon  which  the  ultimate 
fact  is  to  be  deduced  or  found,  and,  if  the  court  will  7 

state  ihat  the  probative  facts  as  found  are  all  the  facts 
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and  inferences  from  which  the  court  finds  and  makes  the 
conclusions  of  law,  then  the  appellate  court  may  determine 
whether  the  conclusions  are  correct  or  not.  If  such  a  course 
is  pursued,  it  is  apparent  from  the  authorities  cited,  however, 
that  the  court  cannot  also  find  the  ultimative  fact  if  such 
finding  should  be  contrary  to  the  probative  facts. 

From  the  authorities  cited,  it  is  manifest  that  we  are 
bound  by  the  ultimate  fact  of  payment  as  found  by  the  court, 
regardless  of  what  may  be  deduced  from  the  probative  facts 
so  found.  The  judgment  therefore  ought  to  be,  and  it  accord- 
ingly is,  aflSrmed,  with  costs  to  respondents. 

STRAUP,  C.  J.,  and  McCAETT,  J.,  concur. 


GIBSON  V.  McGUEUm  et  aL 

No.  2060.    Decided  January  10,  1910  (106  Pac 

1.  Qunrrmo  Title — Pleadino  Possession.  Under  Comp.  Laws  1907, 
sec.  3611,  providing  that  an  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  interest  in  real  property, 
adverse  to  him,  to  determine  such  adverse  claim,  a  complaint  in  an 
action  to  quiet  title  need  not  allege  possession  of  the  property  in 
plaintiff.i     (Page  165.) 

2.  Jury— Right  to  Trial  by  Juby— Waiver.  Const.,  art  1,  sec  10, 
provides  that  a  jury  in  civil  cases  shall  be  waived  unless  demanded. 
Comp.  Laws  1907,  sec.  3129,  provides  that  a  jury  must  be  demanded 
prior  to  the  time  of  setting  such  action  for  trial,  or  within  such 
reasonable  time  thereafter  as  the  court  may  order,  and  the  appli- 
cant must  at  the  same  time  deposit  with  the  clerk  the  sum  of 
five  dollars.  Held  that,  where  a  claimant  to  property  sues,  either 
under  Comp.  Laws  1907,  sec.  3511,  to  qiiiet  title,  or  in  ejectment, 
and  does  not  demand  a  jury  trial,  he  waives  his  right  to  a  jury 
triaU     (Page  167.) 

3.  QunTENO  TITtB—EJlXlTMEI^^— Choice  of  Rekedies.  One  who  is 
not  in  possession  of  real  property,  and  who  claimg  the  title  thereto. 


1  Wey  V.  Salt  Lake  City,  101  Pac.  381. 

2  State  T.  Cherry,  22  Utah,  1,  60  Pac.  103. 
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may  either  bring  an  action  to  quiet  title,  under  Comp.  Laws  1907, 
sec.  3511,  providing  that  an  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  interest  in  real  property 
adverse  to  him,  to  determine  such  adverse  claim,  or  he  may  sue  in 
ejectment.     (Page  167.) 

4.  QxnrrmG  Titlb— Necessitt  fob  PBovmG  Possession.  One  who 
claims  the  title  to  property,  and  brings  an  action  to  quiet  title, 
under  Comp.  Laws  1907,  sec.  3511,  providing  that  an  action  may 
be  brought  by  any  person  against  another  who  claims  an  estate 
or  interest  in  real  property,  adverse  to  him,  to  determine  such 
adverse  claim,  need  not  prove  that  he  is  in  possession,  or  entitled 
thereto,  but  it  is  sufficient  if  he  establishes  that  the  legal  title  is 
in  him,  and  that  defendants  have  no  right,  title,  or  interest  adverse 
to  him  in  the  premises.     (Page  167.) 

6.  QuiETmG  Titus — ^Evidenob  or  Possession.  On  proof  by  plaintiff, 
in  an  action  to  quiet  title,  that  the  legal  title  is  in  him,  the  law 
presumes  that  he  was  in  constructive  possession;  and,  in  the  ab- 
sence of  evidence  to  the  contrary,  it  will  be  presumed  that  he  was 
entitled  to  the  actual  possession  of  the  land  in  controversy,  and 
proof  that  the  legal  title  is  in  plaintiff  is  sufficient  to  support  a 
finding  that  he  is  entitled  to  possession.     (Page  167.) 

«.    SnPITIATIONS — CONSTEUCnON — SUPUIATION    AS    TO    EVUMCNOE.      In 

an  action  to  quiet  title,  defendant's  objection  to  the-  introduction 
of  any  evidence  on  the  ground  that  the  complaint  did  not  state  a 
cause  of  action,  that  it  did  not  allege  possession  by  plaintiff,  nor 
show  by  what  right  plaintiff  claimed  to  be  the  owner,  nor  by  what 
right  he  claimed  to  be  entitled  to  possession,  was  overruled,  and 
a  patent  covering  the  land  in  question  was  admitted  in  evidence 
for  plaintiff,  and  a  deed  from  the  grantee  in  the  patent  which  re- 
ferred to  the  patent  and  conveyed  a  part,  if  not  all,  of  the  land 
described  in  the  patent,  was  offered.  Defendants  thereupon  agreed 
to  shorten  the  record  by  merely  giving  the  grantors  and  grantees 
and  the  description  of  the  property,  conceding  that  ''the  descrip- 
tion was  the  one  in  question,"  and  to  allow  the  deed  offered  by 
plaintiff  to  be  received  in  evidence  subject  to  the  general  objection 
already  made,  and  plaintiff  offered  in  evidence,  subject  to  the  same 
objection,  deeds  which  showed  a  chain  of  title  from  the  grantee 
in  the  patent  to  himself.  Held,  that  the  finding  of  the  court,  that 
the  property  described  in  the  complaint  was  included  in  the 
description  in  the  patent  was  sustained  by  the  evidence;  the  ad- 
mission by  counsel  being  in  effect  that  the  descripti<m  in  the  com- 
plaint was  covered  by  that  in  the  patent  and  deeds.     (Page  168.) 

AppbaIi  from  District  Court,  Third  District;  Hon.  0.  W. 
Korse,  Judge. 


Digitized  by 


Google 


160  Thibty-Seven  Utah. 

Action  by  Judge  George  J,  Gibson  against  Frank  E.  Mc- 
Gurrin  and  others. 

Judgment  for  plaintiff.     Frank  E.  McGurrin  and  others 
appeaL 

Affibmed. 

Oeo.  W.  Bartch  and  0.  A.  Murdoch,  for  appellants. 

J.  Walcott  Thompson  for  respondent 

appellants'  POINTSw 

The  general  rule  is,  both  in  equity  and  under  statute 
which  do  not  expressly  grant  the  action,  for  the  purpose  here 
sought,  to  one  out  of  possession,  "that  a  bill  either  to  quiet 
title  or  to  remove  a  cloud  can  be  maintained  only  where  the 
plaintiff  is  in  actual  possession.^^  (17  Enc  PL  and  Pr.  306. 
17  Enc  PI.  and  Pr.  307-309 ;  Mining  Co.  v.  Mining  Co.,  5 
Utah  3,  39-43,  56-59,  64;  6  Am.  Eng.  Enc  of  Law  159;  1 
Story,  Eq.  Jur.,  Sees.  76,  616,  619;  Ashurst  v.  McKensde, 
92  Ala.  484 ;  4  Pomeroy'p  Eq.  Jur.,  Sec  1396 ;  Richie  v.  Dor- 
land,  6  Cal.  33 ;  KunJcle  v.  Lumber  Co.,  29  Utah  21 ;  Perigo 
V.  Dodge,  9  Utah  3 ;  Park  v.  Wilhinson,  21  Utah  279,  285.  ' 
Pratt  V.  Pond  et  al.,  5  Allen  59.) 

Where,  as  in  this  case,  the  plaintiff  is  not  in  possession  of 
the  land,  but  asserts  title  in  himself  and  questions  the  validity 
of  the  defendants'  title,  who  are  in  possession,  the  defendants 
have  the  right  to  have  the  question  of  title  tried  by  a  jury, 
and  a  court  of  equity  has  no  jurisdiction  to  try  the  case. 
(1  Story  Eq.  Jur.,  sec.  76;  Tarpey  v.  Salt  Co.,  5  Utah,  213; 
^Spithill  V.  Jones,  3  Wash.  290;  Plant  v.  Barclay,  56  Ala. 
561 ;  Daniel  v.  Stetuard,  55  Ala.  278 ;  McLean  v.  Presley,  56 
Ala.  211 ;  Herr  v.  Martin,  90  Kj.  377 ;  Branch  v.  Mitchell, 
24  Ark.  439;  Alton  &  M.  F.  Ins.  Co.  v.  Buckrruister,  13 
HI.  205;  Smith  v.  McConneU,  17  Til.  135.  Eoltz  v.  Berg- 
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mann,  6  Pa,  IHst  Eep.  217;  Long's  App.,  92  Pa.  St.  171; 
6  Am.  and  Eng.  Ency.  of  Law  159;  Curtis  v.  Sutton,  15 
Cal.  260.)     This  was  a  suit  to  remove  a  doud  or  to  quiet 
title  to  real  property,  and  hence  a  suit  in  equity,  and  when 
the  plaintiff  hrought  the  suit  he  was  admittedly  out  of  pos- 
session, and  had  an  adequate  and  complete  remedy  at  law 
which  he  ought  to  have  pursued.     (1  Story  Eq.  Jur.,  sec.  616, 
619,  711-a;  17  Enc  PI.  and  Pr.,  290-291,  293 ;  Mining  Com- 
pany V.  Mining  Company,  5  Utah  3,  39-43,  57-59;  Mont, 
Ore.  P.  Co.  17.  Boston  &  M.  Con.  C.  &  S.  Co.,  70  Pac.  1114, 
1119-1122;  27  Mont.  288;  Nevmm  v.  Duane,  89  Cal.  527, 
27  Pac.  66;  Ezelle  v.  Parker,  41  Miss.  520;  HunHngton  v. 
Allen,  44  Miss.  654;  Curtis  v.  Sutter,  15  Cal.  260;  Harrigan 
V.  Mowry,  84  Cal.  456;  yjlMiehead  v.  Entwhistle,  27  Fed. 
Eep.  778;  Newman  v.  Westcott,  29  Fed.  49;  Harland  v. 
Bankers,  etc.  Tel  Co.,  33  Fed.  199;  Taylor  v,  Clark,  89 
Fed.  7;  Central  Pacific  B.  B.  Co.  v.  Dv/yer,  1  Sawy.  [XT. 
&]  64L) 

BBSP0in>EKT's    POIISTS. 

This  is  not  a  suit  in  equity  to  quiet  title  to  real  estate. 
It  is  an  action  to  determine  an  adverse  claim  under  sec- 
tion 3511  C.  L.  Utah  1907.    The  statutes  of  this  state  pro- 
vide that:  "There  is  in  this  state  but  one  form  of  civil  action 
for  the  enforcement  or  protection  of  private  rights  and  the 
redress  or  prevention  of -private  wrongs,"  to  be  commenced  by 
complaint,  containing  "a  statement  of  the  facts  constitut- 
ing the  cause  of  action,  in  ordinary  and  concise  language" 
and  "a  demand  of  the  relief  which  the  plaintiff  claims." 
(Compiled  Laws  of  Utah,  1907,  sees.  2852,  2960.)     Under 
precisely  similar  statutes  of  the  Territory  of  Montana  and 
jN'ew  Mexico  it  has  been  decided  by  the  Supreme  Court  of 
the  United  States  that  both  legal  and  equitable  relief  may  be 
granted  in  the  same  action  and  may  be  administered  through 
the  intervention  of  a  jury  or  by  the  court  itself,  according  to 
the  nature  of  the  remedy  sought.     (JELornbuckle  v.  Toombs, 
tr  Utah— 11 
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18  Wall  684,  21  L.  Ed.  966;  Herschfield  v.  Griffith,  18 
WaU.  657,  21  L.  Ed.  968;  Davis  v.  BiUland,  18  WaU.  659, 
21  L.  Ed.  969;  Basey  v.  Gallagher,  20  Wall.  670,  22  L. 
Ed.  452.)  Under  the  present  statute  the  allegation  of  pos- 
session is  unnecessary.  (Ely  v.  N.  M.  &  Ariz.  B.  B.  Co., 
129  U.  S.  291,  32  L.  Ed.  688;  2  Esteems  Pleading,  sec  2608; 
Landregan  v.  Peppin,  94  CaL  467.)  A  judgment  of  non- 
suit is  improper  where  plaintiff  establishes  any  legal  inter* 
est  in  the  property.  (Peterson  v.  Gibbs  [CaL],  81  Pac. 
121.)  When  the  paramount  title  is  shown  to  be  in  respond- 
ent, the  law  raised  the  presumption  of  the  right  to  posses- 
sion, and  it  is  unnecessary  to  prove  his  right.  (Flood  v. 
Templeton  [Cal.],  92  Pac  78,  18  L.  R  A.  [K  S.],  579, 
586;  CottreU  v.  Pickering,  32  Utah  62,  67.) 

FEIGK,  J. 

The  respondent,  in  substance,  alleged  in  his  oomplaint  that 
at  the  time  of  the  commencement  of  the  action  he  was  the 
owner  and  entitled  to  the  possession  of  a  certain  parcel  of 
land  in  Salt  Lake  County,  describing  it ;  that  the  defendants, 
including  the  appellants,  claimed  and  asserted  some  estate 
or  interest  in  and  to  said  premises  adverse  to  the  respondent; 
that  such  claim  was  without  right,  and  that  said  defendants, 
nor  either  of  them,  had  any  estate,  right,  title,  or  interest 
whatever  in  said  premises.  Upon  these  allegations  respond- 
ent prayed  that  the  defendants  be  required  to  set  forth  the 
nature  of  their  said  claims ;  that  it  be  adjudged  that  the  re- 
spondent is  the  owner  of  said  land,  and  that  the  defendants, 
nor  either  of  them,  have  any  estate  or  interest  whatever 
therein;  that  they,  and  each  of  them,  be  enjoined  from  as- 
serting any  claim  whatever  adverse  to  respondent  in  said 
premises,  and  for  general  relief.  To  the  forgoing  complaint 
IVank  E.  McGurrin,  Jennie  D.  McQurrin,  Stephen  Hays, 
and  Mary  Hays,  who  are,  and  hereinafter  will  be,  styled 
appellants,  demurred  upon  substantially  the  following 
grounds:  (1)  That  the  oomplaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action;  (2)  that  the  complaint 
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is  insufficient  because  it  does  not  allege  that  respondent  is  in 
possession  of  the  land;  (3)  that  the  complaint  is  insufficient 
because  it  is  not  made  to  appear  therefrom  ^T>y  what  right  or 
title  the  plaintiff  (respondent)  claims  to  be  the  owner"  of 
said  land;  (4)  Jthat  the  complaint  is  insufficient  because  "it 
does  not  show  by  what  Tight  or  authority  the  respondent 
claims  to  be  entitled  to  the  possession  of  the  land  described," 
The  demurrer  was  overruled,  and  the  defendants  designated 
as  appellants  filed  a  general  answer,  in  which  they  denied  that 
the  respondent  is  the  owner  and  entitled  to  the  possession  of 
the  land  described  in  his  complaint.  They  admitted  that 
they  claimed  and  asserted  some  right  and  interest  to  said 
land  and  to  the  whole  thereof.  Further  answering,  and  by 
way  of  counterclaim,  the  appellants  above  named  claimed  to 
be  the  owners  and  in  possession  of  the  land  described  in 
plaintiffs  complaint  (the  description  of  the  land  in  the  an- 
swer is  the  precise  description  contained  in  the  complaint) ; 
that  the  respondent  claimed  and  asserted  some  right  or  in- 
terest in  said  land  adverse  to  said  appellants ;  that  said  claim 
is  without  right,  and  that  said  respondent  has  no  right,  title, 
estate,  or  interest  in  said  land  whatever.  They  prayed  that 
the  title  to  said  land  be  quieted  in  them,  and  for  general  re- 
lief. Respondent  filed  a  reply  to  the  counterclaim,  which  was, 
in  effect,  a  general  denial.  The  other  defendants  are  not 
here  complaining,  and  hence  need  not  be  further  considered. 
When  the  case  came  on  for  trial,  the  appellants  by  their 
counsel  "objected  to  the  introduction  of  any  evidence  under 
the  complaint  in  this  case,  for  the  reasons  set  forth  in  our 
demurrer."  Counsel  then  stated  the  grounds  of  the  objection 
substantially  as  they  are  stated  in  the  demurrer,  which  we 
have  already  set  forth.  The  objection  was  overruled^  and 
counsel  saved  an  exception.  The  respondent,  in  support  of 
his  allegations  of  ownership,  then  offered  in  evidence  the 
rcord  of  a  patent,  in  which  the  land  in  question,  with  other 
land,  was,  by  the  United  States,  conveyed  to  one  Lorenzo 
Pettit  of  Salt  Lake  County.  Counsel  for  appellants  ob- 
octed  to  the  introduction  in  evidence  of  this  patent,  up6n  the 
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general  grounds  above  set  forth  and  upon  no  others.  The 
court  overruled  the  objection,  and  admitted  the  patent  in  evi- 
dence, and  counsel  duly  excepted.  Respondent  then  offered 
in  evidence  the  record  of  a  deed  from  said  Pettit  and  "wife 
to  one  Samuel  M.  Green.  At  this  point  a  controversy  arose, 
and  the  bill  of  exceptions  shows  that  the  following  proceed- 
ings were  had:  Mr.  Bagley,  one  of  the  counsel  for  appel- 
lants, addressing  himself  to  respondent's  counsel,  said,  ''We 
are  perfectly  willing  you  might  shorten  this  record  by  giving 
the  grantors  and  grantees  and  description  of  the  property. '' 
Counsel  for  respondent,  addressing  himself  to  Mr.*  Bagley, 
asked,  "Concede  the  description  is  the  one  in  question?"  to 
which  Mr.  Bagley  replied,  'TTes."  The  court  then  said: 
'Tet  the  record  show  each  instrument  is  introduced.  A  copy 
may  be  procured  later  if  necessary  to  preserve  the  record." 
The  deed  was  admitted  in  evidence  over  appellants'  general 
objection;  then  counsel  for  respondent  said,  "Then  let  the 
record  show  deed  from  Samuel  M.  Qreen  to  Franklin  Far- 
rel  is  considered  introduced  in  evidence  in  full."  Counsel 
for  appellants,  in  referring  to  respondent's  counsel's  sugges- 
tion, said :  "Subject  to  the  general  objection  we  made,"  and 
counsel  for  respondent  agreed  to  this,  and  then  proceeded  in 
the  manner  indicated  by  the  court,  and  offered  certain  deeds 
in  evidence,  the  last  of  which  was  a  conveyance  to  the  respond- 
ent herein.  Starting  thus  with  the  patent  from  the  tJnited 
States,  respondent  had  by  mesne  cftnveyanoes  shown  record 
title  in  himself,  and  when  this  had  been  done,  he  rested  his 
case.  After  respondent  rested  counsel  for  appellants  moved 
for  a  nonsuit  upon  substantially  the  grounds  set  forth  in 
the  demurrer  to  which  we  have  referred,  and  upon  the  further 
grounds  that  the  evidence  was  insufficient  to  show  that  re- 
spondent was  entitled  to  the  possession  of  the  premises  in 
question ;  that  respondent  "brought  an  equitable  action,  while 
the  proof  shows  that  nothing  but  a  purely  legal  question  is 
involved,  namely,  the  title  to  real  property;"  that  "a  court 
of  equity  has  no  jurisdiction  to  try  this  case ;  the  only  ques- 
tion involved  being  a  question  of  law."     The  court  denied 
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the  motion  for  a  nonsuit,  whereupon  the  appellants  also 
rested,  and  submitted  the  case  upon  the  evidence  adduced  bj 
respondent  The  court  thereafter  found  the  issues  in  favor 
of  respondent,  and  entered  a  judgment  in  accordance  with 
the  prayer  of  his  complaint  The  appellants  above  named 
present  the  record  for  review  on  appeal. 

The  first  assignments  of  error  to  be  noticed  are  that  the 
court  erred  in  overruling  the  demurrer  of  appellants,  and  in 
denying  their  motion  for  nonsuit  The  grounds  stated  in 
both  the  demurrer  and  motion  for  nonsuit  blend,  and  may 
be  considered  together.  The  action  is  based  on  section  3611, 
Comp.  Laws  1907,  which  is  as  follows:  "An  action  may  be 
brought  by  any  person  against  another  who  claims  an  estate 
or  interest  in  real  property  adverse  to  him,  for  the  purpose 
of  determining  such  adverse  claim/'  Counsel  for  appellants 
earnestly  contend  that  an  action  to  quiet  title  is  purely  equit- 
able ;  that  in  such  an  action  the  courts  have  always  held  that 
it  was  necessary  for  the  plaintiff  to  allege  and  prove  that  he 
was  in  possession  of  the  real  property  in  question ;  that  if  the 
plaintiff  was  not  in  possession,  his  action  was  one  in  eject- 
ment to  try  title  and  to  oust  the  defendant ;  and  that  section 
8511,  supra,  does  not  change  the  rule.  "We  cannot  agree  to 
this  contention. 

The  Supreme  Court  of  California,  in  Castro  v.  Barry,  79 
Cal.,  at  page  446,  21  Pac.  946,  clearly  points  out  the  distinc- 
tion between  an  action  under  section  3511  and  the  ancient 
action  to  quiet  title.     In  an  action  based  on  section 
3511  the  plaintiff  need  not  allege  possession,  nor  need  1 

he  prove  it,  except  by  inference,  by  showing  that,  as 
against  the  defendant  in  the  action,  the  plaintiff  had  the 
legs!  title.  In  other  words,  that  the  plaintiff  is  the  owner, 
and  that  the  defendant  has  no  interest  or  estate  in  the  prop- 
erty in  question.  This  is  the  view  that  is  entertained  by  the 
Supreme  Court  of  the  United  States,  as  appears  from  the 
cases  of  Devine  v.  Los  Angeles,  202  U.  S.  333,  26  Sup.  Ct 
652,  60  L.  Ed.  1046,  and  Ely  v.  New  Mexico,  etc,  Ry.  Co,, 
129  TJ.  S.  291,  293,  9  Sup.  Ct  293,  294,  32  L.  Ed.  688. 
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In  the  latter  case,  at  page  293,  in  referring  to  the  statute  of 
Arizona,  in  terms  precisely  like  section  3511,  supra,  it  is  said: 

"The  manifest  intent  of  the  statute  •  •  •  is  that  any  person  own- 
ing real  property,  whether  in  possession  or  not,  in  which  any  other 
person  claims  an  adverse  title  or  interest,  may  bring  an  action  against 
him  to  determine  the  adverse  claim  and  to  quiet  the  plaintiff's  title. 
It  extends  to  cases  in  which  the  plaintiff  is  out  of  possessicm,  and  the 
defendant  is  in  possession,  and  in  which,  at  common  law,  the  plaintiff 
may  have  maintained  ejectment.  An  allegation,  in  ordinary  and  con- 
cise language,  of  the  ultimate  fact  that  the  plaintiff  is  the  owner  in 
fee  is  sufficient,  without  setting  out  matters  of  evidence,  .  .  .  and 
an  allegation  that  the  defendant  claims  an  adverse  estate  or  interest 
is  sufficient,  without  further  defining  it,  to  put  him  to  a  disclaimer." 

The  section  was  ako  referred  to  by  Mr.  Chief  Justice 
Straup  in  Wey  v.  Salt  Lake  City,  101  Pac  381,  35  Utah 
504^  where  it  was  held  that  section  3511  has  ^^enlarged  the 
ancient  jurisdiction  of  courts  of  equity  in  respect  of  suits  to 
quiet  title  and  to  determine  adverse  claims/'  The  foregoing 
is  in  strict  harmony  with  the  holding  of  the  Supreme  Court 
of  the  United  States,  as  is  manifest  from  what  we  have 
quoted  from  that  court,  and  is  likewise  in  harmony  with 
the  holding  of  the  Supreme  Court  of  California,  as  appears 
from  the  case  cited  and  from  other  cases.  Without  re- 
ferring to  other  cases  it  is  sufficiently  clear  that  under  the 
authorities  the  complaint  stated  a  cause  of  action,  and  the 
court  therefore  committed  no  error  in  overruling  the  de- 
murrer. 

The  contention  that  because  respondent  relied  wholly  up- 
on his  legal  title  the  action  was  one  at  law,  and  not  in 
equity,  and  that  appellants  were  therefore  entitled  to  a  jury 
trial,  in  view  of  the  record,  is  not  tenable.  Assuming,  with- 
out deciding,  that  where  in  an  action  based  on  section  3511 
a  plaintiff  relies  upon  his  legal  title  merely,  the  defendant 
is  entitled  to  a  trial  by  jury,  yet  that  question  is  not  prop- 
erly before  us  for  determination.  In  this  state  a  jury  in  civil 
actions  is  waived  unless  demanded.  Section  10,  art.  1,  of 
the  Constitution  provides  that  ^'a  jury  in  civil  cases  shall 
be  waived  unless  demanded."  Pursuant  to  this  provision, 
section  3129,  Comp.  Laws  1907,  was  adopted.  That  sec- 
tion,   in    substance,    provides   that    a   jury    must    be    de- 
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manded  ^^either    •    •    .    prior  to  the  time  of  setting  2 

such  action  for  trial  or  Tvithin  such  reasonable  time 
thereafter  as  the  court  may  order  .  .  .  and  [the  appli- 
cant] must  at  the  same  time  deposit  with  the  clerk  the 
sum  of  five  dollars/'  In  State  v.  Cherry,  22  Utah,  1,  60 
Pac.  1103,  this  court  held  that  the  provisions  of  the  forego- 
ing statute  were  not  in  conflict  with  section  10,  art.  1,  of  the 
Constitution,  and  that  in  order  to  be  entitled  to  a  jury  a 
party  must  make  the  demand  and  deposit  as  the  statute  re- 
quires. In  this  case  there  is  nothing  to  indicate  that  the 
respondent  ever  demanded  a  jury.  Upon  the  contrary,  the 
usual  preliminary  statement  to  the  findings  of  fact  signed  by 
the  judge  is  that  "a  jury  having  been  waived  by  the  re- 
spective parties,  the  court,  sitting  without  a  jury,"  proceeded 
to  try  the  case.  If  the  action,  therefore,  had  been  a  law 
action,  pure  and  simple,  appellants  are  not  in  a  position  to 
claim  error  upon  the  grounds  that  they  were  deprived  of  a 
jury  trial.  Nor  can  the  contention  prevail  that  appellants 
were  misled  by  the  form  of  the  action,  and  therefore  did  not 
demand  a  jury.  They  must  be  deemed  to  have  known  that 
respondent  might  rely  upon  his  legal  title  merely.  In  view 
of  section  3511  he  had  a  choice  of  remedies.  He  could  sue 
in  ejectment  or  under  said  section.  In  either  case, 
if  appellants  desired  a  jury  trial,  they  were  required  3 

to  demand  a  jury  in  accordance  with  the  statute, 
which  they  have  not  done. 

It  is  also  asserted  that  there  is  no  evidence  to  sustain  the 
court's  findings  that  the  respondent  was  entitled  to  the  pos- 
session of  the  land  in  controversy.    "We  have  already  pointed 
out  that  aparty  out  of  .possessionmay  bring  an  action  under, 
section  5511,  as  well  as  one  in  possession,  and  that  he  need 
not  allege  that  he  is  in  or  entitled  to  possession.    If  this  need 
^^t^~all^ed,  it  need  not  be  proved.     So  far  as  appellants 
were  concerned,  it  was  quite  suflScient  if  the  respondent  es- 
tablished that  the  legal  title  was  in  him,  and  that  the  ap- 
pellants had  no  right,  title,  or  interest  adverse  to  him  in 
the  premises  in  controversy.     If  they  had  no  valid 
daim  to,  or  interest  in,  the  premises  in  question,  the     4,  5 
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respondent's  title,  as  against  them  at  least,  ought  to 
prevail.  But,  if  we  assume  that,  in  view  that  respondent 
had  alleged  in  his  complaint  that  he  was  entitled  to  pos- 
session, therefore  he  had  to  support  this  allegation  by  proof, 
we  think  the  record  discloses  that  he  did  so.  When  he?  had 
proved  the  legal  title  was  in  him,  then  the  law  presumed 
that  he  was  in  constructive  possession,  and,  in  the  absence  of 
all  evidence  to  the  contrary,  that  he  was  entitled  to  the  actual 
possession.  (Flood  v.  Templeton,  152  CaL  148,  92  Pac  78- 
84,  13  L.  R  A.  (N.  S.)  579;  Oottrell  v.  Pickering,  82 
Utah,  62,  88  Pac.  696,  10  L.  R  A.  [N.  S.]  404.)  If  the 
finding  was  at  all  material,  it  was  therefore  supported  by 
suflScient  evidence. 

The  contention  that  the  finding  of  the  court  that  the  prop- 
erty described  in  the  complaint  was  included  within  the  de- 
scription contained  in  the  patent  introduced  in  evidence  is 
not  supported  by  evidence  cannot  be  sustained.  It  is  true 
that  there  was  no  direct  evidence  offered  by  respondent  to 
show  that  the  property  described  in  the  complaint  was  in- 
cluded in  the  patent  which  was  introduced  in  evidence. 
Such  proof  was,  however,  made  unnecessary  by  the  admis- 
sions of  appellant's  counsel,  the  substance  which  we 
have  set  forth  in  this  opinion.  The  admissions  made  6 

by  counsel  that  the  description  in  the  deeds  offered  by 
respondent  included  the  land  described  in  his  complaint  also 
covered  the  patent.  As  appears  from  the  patent,  one  Lorenzo 
Pettit  was  the  grantee  therein.  The  land  in  controversy  is 
only  a  small  portion  of  the  lands  described  in  the  patent,  and 
this  is  likewise  true  with  regard  to  .a  number  of  the  deeds  of- 
fered in  evidence.  When  the  patent  was  offered  in  evi- 
dence no  objection  was  made  that  the  land  in  controversy 
waa  not  covered  by.  the  patent  The  next  deed  in 
the  chain  of  title  offered  in  evidence  was  one  from  Lo- 
renzo Pettit,  the  grantee  in  the  patent,  to  one  Samuel  M. 
Green.  The  admission  that  the  description  in  all  the  deeds 
referred  to  covered  the  land  in  controversy  was  made  when 
this  deed  was  being  discussed  and  offered  in  evidence;  and, 
as  this  deed  directly  referred  to  the  patent,  and  as  Ifr. 
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Pettit,  by  tliis  deed,  conveyed  a  part  if  not  all  the  lands 
described  in  the  patent  to  Mr.  Green,  the  admission  covered 
the  land  in  the  patent,  as  well  as  in  the  subsequent  deeds. 
To  hold  otherwise  would  result  in  permitting  appellants  to 
take  advantage  of  a  mere  technicality.  To  prove  that  the 
land  in  question  was  included  within  the  description  con- 
tained in  the  patent  and  deeds,  all  of  which  described  more 
land,  or  at,  least  by  a  different  description  than  the  de- 
scription contained  in  the  complaint,  was  merely  a  formal 
matter,  and  no  doubt  would  have  been  aflSrmatively  met  by 
respondent,  if  counsel  for  appellants  had  not  frankly  admit- 
ted that  the  land  in  controversy  was  in  fact  covered  by  the 
descriptions  contained  in  the  instruments  offered  in  evi- 
dence in  support  of  respondent's  title.  It  is  apparent,  there- 
fore, that  both  the  court  and  counsel  assumed  and  were  jus- 
tified in  assuming,  that  counsel  for  appellant  conceded  that 
the  description  in  the  complaint  was  in  fact  covered  by  the 
description  contained  in  the  patent  and  deeds  offered  in  evi- 
dence by  respondent,  and  that  no  other  identification  except 
oonnsePs  admission  was  required.  This,  in  our  judgment, 
was  the  purpose,  and  is  clearly  the  effect  of  counsel's  admis- 
sion, and  hence  the  court  did  not  err  in  making  the  finding 
complained  of. 

All  the  other  assignments  made  by  appellants,  except  the 
one  relating  to  the  bill  of  exceptions,  are  covered  by  what 
has  already  been  said,  and  hence  need  no  further  considera- 
tion. The  contention  that  the  court  erred  in  incorporating 
certain  matters  into  the  bill  of  exceptions,  in  review  of  the 
result  reached,  is  immaterial.  'Nor  is  it  necessary  to  refer 
to  respondent's  assignment  of  cross-errors.  These,  as  well 
as  all  other  objections  urged  by  him,  are  inmiaterial,  in 
view  of  the  result. 

The  judgment  is  therefore  affirmed,  with  costs  to  respond- 
ent. 

STKAUP,  C.  J.,  and  McCAETT,  J.,  concur. 
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SALT  LAKE  CITY  v.  HOWE. 

No.  2050.    Decided  January  10,  1910  (106  Pac.  706). 

1.  Food — Obdinaitoes — ^Validitt — ^Policb  Power — Sale  of  Milk— 
Other  Provisions.  Comp.  Laws  1907,  sec.  206,  subd.  44,  authorizes 
municipal  corporations  to  regulate  the  sale  of  meats,  flsh,  butter, 
and  all  other  provisions.  Subdivision  45  authorizes  them  to  pro- 
vide for,  and  regulate,  the  inspection  of  meats,  butter,  etc.,  and  all 
other  provisions.  Subdivision  65  authorizes  regulations  to  secure 
the  general  health  of  the  city,  and  prevent  the  introduction  of  con- 
tagious  disease,  and  subdivision  88  authorizes  cities  to  pass  all  ordi. 
nances,  and  make  all  regulations  necessary  to  preserve  the  health 
of  the  inhabitants.  Held,  that  a  municipality  was  authorized  to 
enact  an  ordinance  regulating  the  inspection  and  sale  of  milk  and 
making  it  an  offense  to  sell  milk  within  the  city  without  a  permit 
from  the  city  food  and  dairy  commissioner,  though  milk  was  not 
specifically  included  in  the  statutes  as  a  subject  of  regulation,  it 
being  included  in  the  term  "other  provisions"  in  subdivisions  44 
and  45,  and  the  ordinance  was  also  authorized  under  the  city's 
power  under  subdivisions  65  and  88  to  enact  ordinances  for  the 
protection  of  health.     (Page  178.) 

2.  Municipal  Corporations — ^Police  Powers — ^I^gislattvb  Author- 
ITT — Ck>NOURBBZvT  Reouiations.  The  Legislature  can  confer  police 
powers  upon  a  city  over  subjects  included  within  existing  statutes, 
and  authorize  it  to  prohibit  and  punish  by  ordinance  acts  which 
are  also  prohibited  and  punishable  by  the  statute.     (Page  174.) 

3.  Municipal  Corporations — Ordinances — Vaudity— Conflict  with 
Statutes — Penalties.  An  ordinance  made  it  unlawful  to  bring 
milk  into  the  city  to  sell  or  offer  for  sale  without  a  permit  from 
the  city  dairy  and  food  commissioner,  and  imposed  a  penalty  for 
its  violation  of  not  less  than  fifty  dollars  or  more  than  two  hun- 
dred dollars,  or  by  imprisonment  in  the  city  jail  for  not  more  than 
one  hundred  days,  or  both.  Comp.  Laws  1907,  tit.  18,  sees.  729- 
746x39,  creates  the  office  of  state  dairy  and  food  commissioner, 
prescribes  his  powers  and  duties,  and  prohibits  the  sale  of  improper 
milk  and  other  dairy  products,  but  does  not  otherwise  regulate  the 
sale  of  milk  or  require  a  license  for  its  sale.  The  penalty  imposed 
for  its  violation  is  a  fine  of  not  less  than  fifty  dollars  or  more  than 
two  hundred  dollars.  Held  that,  as  the  statute  did  not  prohibit  and 
punish  the  same  acts  as  the  ordinance,  the  latter  did  not  conflict 
with  the  statute  in  imposing  a  different  penalty  than  provided  by 
it,  and  was  valid;  Comp.  Laws  1907,  sec.  206,  subd.  88,  permitting 
the  punishment  of  violations  of  ordinances  by  fine  in  any  sum  less 
than  three  hundred  dollars,  or  imprisonment  not  exceeding  six 
months,  or  both.     (Page  175.) 
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4.  MuinoiPAi.  CoBPOSATEONS — Obdinanoes — Subjects  juhd  Tttleb, 
In  the  absence  of  constitutional  or  statutory  direction,  a  municipal 
ordinance  need  not  contain  a  title  fully  expressing  the  subject- 
matter  of  the  ordinance.     (Page  176.) 

5.  MuiaciPAL  Cotpobations — Obdinanoes — Subjects  and  Titlbs. 
Const.,  art.  6,  sees.  22,  23,  requiring  statutes  to  contain  but  one 
subject,  to  be  clearly  expressed  in  their  titles,  are  not  applicable 
to  municipal  ordinances.     (Page  176.) 

Appeal  from  District  Court,  Third  District;  Hon,  Geo. 
0,  Armstrong,  Judge. 

H.  E.  "Kowe  was  convicted  of  selling  milk  without  obtain- 
ing a  permit,  in  violation  of  a  municipal  ordinance,  and  he 
appeals. 

Affibmed. 

D.  W.  Moffat  for  appellant. 

H.  J.  Dininny  and  P.  J,  Daly  for  respondent. 

STRATJP,  C.  J. 

A  complaint  was  filed  against  the  defendant  in  the  city 
court  of  Salt  Lake  City,  in  which  it  was  alleged  that  the 
defendant  was  engaged  in  the  purchase  and  sale  of  milk 
in  that  city,  and  that  he  brought  milk  into  that  city  and  there 
had  in  his  possession  and  offered  it  for  sale,  and  sold  it, 
without  obtaining  a  permit  from  the  food  and  dairy  com- 
missioner of  the  city,  contrary  to  the  provisions  of  section 
256,  chap.  19,  as  amended,  of  the  Eevised  Ordinances  of 
the  city.  From  a  judgment  of  conviction  the  defendant  took 
an  appeal  to  the  district  oourt.  Upon  a  trial  de  novo  in  that 
court  the  defendant  was  again  found  guilty,  and  adjudged 
to  pay  a  fine  of  fifty  dollars.  From  that  judgment  the 
defendant  has  taken  an  appeal  to  this  court. 

He  claims  the  ordinance  is  invalid.  The  ordinance  among 
other  things,  provides  for  the  appointment  of  a  food  and 
dairy  commissioner  of  the  city,  and  gives  him  power  "to 
enforce  in   Salt  Lake  City'^  all  ordinances  and  laws  "re- 
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garding  the  production,  manufacture  or  sale  of  dairy  and 
creamery  products,  or  the  adulteration  of  any  article  of 
food,  and  regarding  the  use  of  skimmed  or  adulterated  milk, 
and  the  feeding  of  unwholesome  food  to  cattle,  and  the  keep- 
ing of  cattle  having  infectious  or  contagious  diseases,'*  and 
confers  other  duties  and  powers  on  him  with  respect  to  the 
inspection  of  premises  where  cows  are  kept  for  the  produc- 
tion of  milk,  and  the  inspection  and  sale  of  milk  and  other 
food  products.  The  section  of  the  ordinance  alleged  to  have 
been  violated  is  as  follows:  ^^t  shall  be  unlawful  for  any 
person  to  bring  or  send  into  Salt  Lake  City,  for  sale,  either 
at  wholesale,  or  retail,  or  to  offer  for  sale,  or  have  in  pos- 
sesion, with  intent  to  sell  therein,  any  milk  without  having 
obtained  from  the  said  commissioner,  annually  a  permit  in 
writing  so  to  do;  and  shall  then  pay  to  said  commissioner 
the  annual  license  provided  by  ordinance  for  carrying  on 
such  business.  Such  permit  shall  be  given  by  said  commis- 
sioner (when)  upon  inspection  of  the  premises  where  cows 
are  kept,  and  inspection  of  the  vessels  used  to  hold  sudi  milk, 
and  test  of  the  milk,  it  shall  appear  that  said  premises 
and  vessels  are  kept  in  good  sanitary  condition,  and  that 
the  milk  meets  the  requirements  of  the  ordinances  and  the 
rules  of  the  Board  of  Health  of  the  city,  and  upon  condition 
that  none  but  pure  unadulterated  milk  shall  be  sold."  It 
is  urged  that  the  municipality  was  without  power  to  pass 
the  ordinance.  It  is  conceded,  as  is  stated  by  tiie  appel- 
lant, that  a  municipality  can  exercise  such  powers  only  as 
have  been  either  expressly  or  by  necessary  or  fair  implica- 
tion conferred  upon  it,  or  such  as  are  essential  to  the  de- 
clared objects  and  purpose  of  the  municipal  corporation. 
Among  the  general  powers  conferred  upon  municipal  bodies 
are  the  following  (subdivision  44,  sea  206,  Comp.  Laws 
1907) :  "To  provide  for  the  place  and  manner  of  the  sale 
of  meats,  poultry,  fish,  butter,  cheese,  lard,  vegetables,  and 
all  other  provisions,  and  regulate  the  selling  of  the  same." 
(Subdivision  45:)  "To  provide  for  and  regulate  the  inspec- 
tion of  meats,  fruits,  poultry,  fish,  butter,  cheese,  lard,  v^e- 
tables,  flour,  meal,  and  all  other  provisions."      (Subdivision 
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66 :)  "To  make  r^ulations  to  secure  the  general  health  of 
the  city,  to  prevent  the  introduction  of  contagious,  infectious, 
or  malignant  diseases  into  the  city,  and  to  make  quarantine 
laws  and  enforce  the  same  within  the  corporate  limits,  and 
within  twelve  miles  thereof.  To  create  a  board  of  health 
and  prescribe  the  powers  and  duties  of  the  same."  Sub- 
division 88 :  "To  pass  all  ordinances  and  rules,  and  make 
all  r^ulations,  not  repugnant  to  law,  necessary  for  carry- 
ing into  eflfect  or  for  discharging  all  powers  and  duties  con- 
ferred by  this  title  (title  13,  sees.  169-313x2,  Comp.  Laws 
1907),  and  such  bb  are  necessary  and  proper  to  .  .  .  preserve 
the  health  ...  of  the  inhabitants"  of  the  city.*  It  is  ob- 
B^red  that  milk  is  not  enumerated  with  the  specifically  enu- 
merated articles  mentioned  in  subdivisions  44  and  45, 
and  because  of  that,  and  the  further  contention  that  1 

it  is  not  included  in  the  term  "other  provisions"  it  is 
urged  that  no  power  was  conferred  upon  the  municipality 
to  provide  for  the  manner  of  sale,  or  for  the  inspection  of 
milk,  or  to  r^ulate  the  sale  of  the  sama     We  think  it  is 
included  in  the  term  "other  provisions." 

It  is  true,  as  was  said  by  the  court  in  the  case  of  Chindr 
ling  V.  City  of  Chicago,  176  HI.  340,  52  N.  E.  44,  48  L.  R 
A.  230,  where  the  court  had  under  consideration  a  provis- 
ion similar  to  those  of  subdivisions  44  and  45  of  our  statute, 
"the  term  'other  provisions,'  by  a  familiar  canon  of  con- 
struction, can  extend  only  to  articles  of  the  same  character 
as  those  specifically  enumerated.  When  general  words  fol- 
low an  enumeration  of  particular  things,  such  words  must 
be  held  to  include  only  such  things  or  articles  as  are  of  the 
same  kind  as  those  specifically  enumerated."  But  we  think, 
as  was  there  held,  that  the  term  includes  all  articles  or  pro- 
ducts of  food  for  man.  So  holding  is  but  applying  it  to  "such 
things  or  articles  as  are  of  the  same  kind  as  those  specifically 
enumerated.** 

Furthermore,  we  are  of  the  opinion  that  ample  power  is 
also  conferred  upon  the  municipality  to  regulate  the  sale 
ot  milk,  and  to  require  a  permit  to  be  obtained  by  persons 
selling  or  offering  to  sell  it  within  the  city,  as  provided  by 
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the  ordinance,  because  of  the  provisions  of  subdivisions  65 
and  88,  which  gave  the  city  council  the  power  "to  make 
regulations  to  secure  the  general  health  of  the  city,  and  to 
prevent  the  introduction  of  contagious,  infectious,  or  malig- 
nant diseases  into  that  city,"  and  "to  pass  all  ordinances  and 
rules,  and  make  all  regulations  .  .  .  which  are  neces- 
sary. ...  to  preserve  the  health'^  of  the  inhabitants 
of  the  city.  In  the  case  of  People  v.  Vandecarr,  175  N.  Y. 
441,  67  K  E.  913,  108  Am.  St.  Rep.  781,  in  which  the  au- 
thority of  the  board  of  health  to  require  persons  to  obtain 
a  permit  "in  order  to  receive,  hold,  offer  for  sale  and  deliver 
milk"  within  the  city  of  New  York  was  drawn  in  question, 
the  court  said:  '^Where  many  articles  for  table  consumption 
by  all  classes  of  the  community  are  liable  to  pass  through 
processes  and  conditions  little  short  of  appalling  unless  regu- 
lated by  law,  the  full  and  vigorous  exercise  of  the  police 
power  in  the  interests  of  the  public  health  and  general  wel- 
fare is  absolutely  essential."  We  are  of  the  opinion  that 
the  provisions  of  the  ordinance  here  drawn  in  question  are 
within  the  powers  delegated  to  the  municipality. 

There  is  a  general  statute  (title  18,  sections  729-746x39, 
Comp.  Laws  1907,  p.  379)  relating  to  "dairy  and  food  pro- 
ducts," creating  the  oflBce  of  a  state  dairy  and  food  commis- 
sioner, prescribing  his  duties  and  powers,  regulatii^  sani- 
tary conditioTis  of  premises  where  cows  are  kept  for  the 
production  of  milk,  and  forbidding  the  sale  of  adulterated, 
unwholesome,  and  impure  dairy  products,  including  milk. 
It  is  insisted  that  by  such  general  statute  "the  state  has  pro- 
vided in  detail  for  state  inspection  and  regulation"  of  dairy 
and  food  products,  and  for  that  reason  it  was  not  compe- 
tent for  the  municipality  to  r^ulate  the  sale  and  inspection 
of  milk  withm  the  corporate  limits,  and  as  provided  by  the 
ordinance.  In  the  first  place  the  Legislature  could  confer 
police  powers  upon  the  municipmlity  over  subjects 
within  the  provisions  of  existing  state  laws,  and  au-  2 

thorizes  it,  by  ordinance,  to  prohibit  and  punish  acts 
which  are  also  prohibited  and  punishable  as  misdemeanors 
under  the  general  statutes  of  the  state.     (26  Cyc  696,  698.) 
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In  the  next  plaoe  the  general  statute  does  not  undertake  to 
prescribe  the  conditions  under  which  milk  or  other  dairy 
products  may  be  sold,  nor  does  it  undertake  to  regulate  the 
sale  of  them,  except  that  it  forbids  the  sale  of  adulterated, 
unwholesome,  and  impure  dairy  and  other  food  products. 
The  subject  requiring  persons  who  are  engaged  in  selling 
milk  or  other  dairy  or  food  products  or  having  them  in  their 
possession  or  offering  them  for  sale  to  obtain  a  permit  is 
not  referred  to  in  the  general  statute,  nor  is  there  anything 
in  the  general  statute,  either  in  express  terms  or  by  impli- 
cation, by  which  a  privily  or  license  is  granted  to  sell 
them  without  a  permit.  The  ordinance  requiring  a  permit 
to  be  obtained  to  sell  milk  is  not  inconsistent  with  the  stat- 
ute, nor  is  it  daimed  that  the  ordinance  in  such  particular 
contravenes  the  statute.  It  is,  however,  contended  that  the 
ordinance  transgresses  the  statute  in  the  particular,  that  in 
the  former  the  penalty  imposed  for  a  violation  of  the  ordi- 
nance is  a  fine  of  not  less  than  fifty  dollars  nor  more  than 
two  hundred  dollars,  or  by  imprisonment  in  the  city  jail 
not  more  than  one  hundred  days,  or  by  both  such  fine  and 
imprisonment,  while  under  the  latter  the  penalty  imposed 
is  a  fine  of  not  less  than  fifty  dollars  nor  more  than  two 
hundred  dollars.  The  prohibited  and  punishable  acts  with 
respect  to  which  the.  penalties  are  imposed  by  the  statute  do 
not  pertain  to  the  subject  of  regulating  the  sale  of  milk 
or  other  dairy  or  food  products.  They  relate  to  other  and 
different  acts  and  subjects.  The  penalty  imposed  by  the 
ordinance,  so  far  at  least  as  it  relates  to  the  prohibited  acts 
of  selling  milk,  or  bringing  it  into  the  city,  or  offering  it, 
for  sale,  without  a  permit — the  committed  acts  charged  in 
the  complaint — ^is  therefore  not  in  conflict  with  any  penalty 
imposed  by  the  statute  relating  to  such  a  subject  By  vir- 
tue of  the  police  powers  conferred  upon  it  by  the  subdivis- 
ions of  section  206,  heretofore  referred  to,  the  municipality 
was  authorized  to  provide  for  the  inspection  of  milk 
and  to  regulate  the  sale  of  it  within  its  corporate  lim-  3 

its  80  long  as  the  municipality  did  not  forbid  that 
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which  was  licensed  or  permitted  by  the  state,  nor  permit  or 
license  that  which  was  interdicted  by  the  state. 

The  prohibited  and  punishable  acts  of  the  ordinance  drawn 
in  question  not  being  in  conflict  with  any  law  of  the  state, 
and  the  RT>f>cific  penalties  prescribed  by  the  state  not  relat- 
ing to  such  acts,  the  municipality  could  impose  any  penalty 
relating  to  them  within  the  limitation  prescribed  by  law, 
which  is  a  fine  in  any  sum  less  than  three  hundred  dollars 
or  by  imprisonment  not  to  exceed  six  months,  or  by  both  such 
fine  and  imprisonment.  (Subdivision  88,  section  206,  Comp. 
Laws  1907.) 

It  is  further  contended  that  the  ordinance  is  void  because 
"the  subject  is  not  clearly  expressed  in  its  title.^'  The  title 
and  enacting  clause  are  as  follows:  "An  ordinance  amend- 
ing, revising,  and  re-enacting  chapter  19,  sections  240  to 
267  inclusive,  of  the  Revised  Ordinances  of  Salt  Lake  City 
of  1903.  Be  it  ordained  by  the  City  Council  of  Salt 
Lake  City,  Utah.'*    There  is  nothing  in  the  Constitu-  4 

tion  nor  in  the  statute  requiring  the  subject  to  be  ex- 
pressed in  the  title ;  nor  is  there  anything  in  either  prescrib- 
ing or  defining  enacting  clauses  of  ordinances.     ^TEt  is  well 
settled  that,  when  there  is  no  constitutional  or  statutory  pro- 
vision as  to  the  mode  of  enactment  or  conditions  precedent 
thereto,  the  municipal  body  may  then  prescribe  its  own 
rules,  or  pursue  its  own  method.*'     (28  Cyc.  353.)     It  is 
not  claimed  that  there  is  a  statute  prescribing  or  defining 
enacting  clauses  of  ordinances.     It  is  claimed  that  by  rea- 
son of  sections  22,  23,  art.  6,  State  Const.,  it  vsras  es- 
sential that  the  ordinance  contain  but  one  subject,  5 
which  was  required  to  be  clearly  expressed  in  its  title. 
A  mere  reading  of  these  sections  is  sufficient  to  show  that 
they  have  no  application  to  municipal  ordinances  or  bodies. 

The  validity  of  other  provisions  of  the  ordinances  is  also 
questioned ;  but,  as  they  are  not  involved  in  this  litigation, 
it  is  unnecessary  to  express  an  opinion  on  them. 

We  think  the  judgment  of  the  court  below  ought  to  be 
affirmed.    It  is  so  ordered. 

FKICK  and  McCAETY,  JJ.,  concur. 
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BOWN  V.  OWENS. 

No.  2023.    Decided  January  10,  1910  (106  Pac.  708). 

1.  Taxation — Wboncutul  Enfobcxmxnt— Instructions.  In  an  action 
against  a  countj  treasurer  for  conversion  of  sheep  sold  for  taxes, 
where  plaintiff  contended  that  the  assessor  of  Garfield  County  had 
no  authority  to  assess  the  sheep,  because  plaintiff  was  a  resident 
of  Wayne  Ck>unty,  and  had  ranged  his  sheep  part  of  the  time  during 
the  year  in  Wayne  County  and  part  of  the  time  in  Qarfield  County, 
so  that  the  sheep  were  taxable  only  in  Wayne  County  under  Laws 
1001,  c  106,  sec.  6,  providing  that  the  taxes  for  live  stock  owned  by 
residents  of  the  state,  and  driven  from  one  county  to  another  for 
grasing,  and  which  graze  for  any  portion  of  the  year  in  the  county 
where  owned,  shall  be  paid  in  that  county,  thus  making  the  result 
of  the  case  depend  upon  the  question  whether  plaintiff  was  a  resi- 
dent of  Wayne  County,  whether  he  had  a  number  of  sheep  in  Gar- 
field County  which  did  not  range  in  Wayne  County  part  of  the 
time  that  had  been  assessed  in  Garfield  County  for  taxation,  and 
whether  the  sheep  ranging  in  Garfield  County  were  there  subject 
to  taxation,  a  charge  to  find  for  plaintiff  if  he  was  a  resident  of 
Wayne  County,  and  if  the  sheep  assessed  in  Garfield  County  were 
grazed  any  portion  of  the  year  in  Wayne  Coimty,  but  to  find  for 
defendant  if  plaintiff  was  not  a  resident  of  Wayne  County,  or  if 
the  sheep  assessed  in  Garfield  Coimty  grazed  the  entire  year  there, 
and  no  part  of  the  year  in  Wayne  County,  was  proper,  though  it 
did  not  state  the  things  required  by  statute  to  make  a  lawful  as- 
sessment, levy,  and  collection  of  the  tax,  and  that  it  was  essential 
for  the  jury  to  find  that  the  law  in  such  particulars  had  been 
complied  with  before  defendant  could  recover.     (Page  185.) 

2.  Appeal  and  Ebbob— QussnoNS  Pbesented  in  Tbial  Ck)UBT— 
Change  of  Objection  on  Appeal — Dibection  of  Vebdict.  A  party 
cannot  impute  error  to  the  court  in  refusing  to  direct  a  verdict  on 
a  motion  in  which  the  groimds  were  not  specified,  nor  upon  grounds 
not  specified,  in  the  lower  court,  unless  the  defect  was  incurable, 
and  the  party  against  whom  the  motion  was  directed  was  in  no 
event  entitled  to  recover;  and  hence,  in  an  action  for  conversion  for 
selling  sheep  for  taxes,  where  the  ground  for  motion  for  a  directed 
verdict  in  the  lower  court  was  that  defendant's  evidence  failed  to 
show  legal  justification  for  the  seizure  and  sale  of  the  property, 
and  was  insufficient  to  make  up  any  legal  justification  for  his  act, 
as  pleaded,  error  in  refusing  a  directed  verdict  thereon  could  not  be 
assigned  on  the  ground  that  the  evidence  was  insufficient  to  show 
that  the  delinquent  tax  list  was  published  according  to  law.l 
(Page  186.) 
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3.  Taxation — ^Wbongfxtl  Enfcacssment— Convebsion — ^Acrs  Consti- 
tuting—TAKiifG  P08SB8SION  OF  Pbopebtt.  Where  sheep,  alleged 
to  have  heen  unlawfully  seised  and  sold  for  taxes,  were  not  taken 
from  the  owner's  possession,  and  he  was  not  deprived  of  their  use, 
his  agent  having  bid  in  the  sheep  at  the  sale  for  the  amount  of  the 
unpaid  taxes,  making  payment  with  the  owner's  personal  check, 
there  was  no  conversion  of  the  sheep;  the  transaction,  at  most, 
amounting  only  to  a  payment  under  protest.     (Page  187.) 

4.  Appeal  and  Ebboi^— Habmlbbs  Bbbob— Cobretot  Vebdiot.  Where  a 
verdict  for  defendant  was  the  only  verdict  which  could  have  been 
rendered,  erroneous  rulings  would  not  be  prejudicial.2  (Page 
187.) 

Appeal  from  District  Caurty  Sixth  District;  Hon.  John 
F.  Chidester,  Judge. 

Action  by  William  Bown,  Jr.,  against  William  T.  Owens. 
Judgment  for  defendant    Plaintiff  appeals. 

AjWIBlCBD* 

DUworth  WooUey  and  J.  W.  Cherry  ^or  appellant. 
William  F.  Knox  for  respondent 

STKAUP,  0-  J. 

This  is  an  action  for  conversion.  It  is  allied  in  the  com- 
plaint that  the  defendant,  on  the  3d  day  of  October,  1906, 
'Sinlawfully  and  wrongfully  seized  and  disposed**  of  181 
head  of  sheep,  the  property  of  the  plaintiff  and  converted 
them  to  his  own  use.  In  his  answer  the  defendant  denied 
all  the  material  allegations  of  the  complaint,  except  sud 
as  were  expressly  admitted.  He  further  alleged  that  dur- 
ing the  year  1906  he  was  the  county  treasurer  of  Qarfield 
County,  Utah,  and  that  the  plaintiff  "during  the  entire  year 
of  1905  was  the  owner  of  10,000  head  of  stock  sheep,  which 
during  the  entire  year  of  1905  were  in  Garfield  County;** 
that  the  sheep  were  r^ularly  assessed  for  taxation  for  the 
year  1905  by  the  assessor  of  that  county;  that  the  taxes 
were  not  paid;  and  that  181  head  of  the  plaintiff's  sheep 
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were  sold  by  the  defendant  for  unpaid  taxes.  The  proceed- 
ings relating  to  the  assessment  of  the  property,  the  levy  and 
collection  of  taxes,  the  giving  of  notices,  the  publication 
of  the  delinquent  list,  and  all  other  matters  required  by 
the  statute  to  be  done  to  constitute  a  proper  assessment,  levy, 
and  collection  of  taxes,  were  all  alleged  in  detail.  As  a 
further  defense  it  was  alleged  by  the  defendant,  among 
other  things,  that  the  181  head  of  sheep  alleged  to  have  been 
converted  by  him  "never  passed  from  the  possession  of  the 
plaintiff,  and  that  said  plaintiff  is  the  owner  thereof,  and 
that  he  was  in  no  manner  damaged  by  the  sale  other  than 
by  reason  thereof  he  was  required  to  pay  a  i)ortion  of  the 
taxes  due  the  defendant  as  treasurer  of  Garfield  County, 
which  had  been  lawfully  assessed  and  computed''  on  plain- 
tifPs  property  in  Garfield  County;  that  at  the  sale  an  em- 
ploye of  the  plaintiff  bid  in  and  bought  the  sheep,  and  paid 
for  them  with  the  personal  check  of  the  plaintiff,  and  that 
the  sheep  so  sold  were  at  no  time  taken  from  the  plaintiff's 
herd  nor  from  his  possession.  Plaintiff  filed  a  reply,  in 
which  he  admitted  that  he  was  the  owner  of  8000  head  of 
Bheep  during  the  year  1905.  He,  however,  allied  that  he, 
during  that  year,  was  a  resident  of  Wayne  County,  and  that 
in  that  year  all  his  sheep  grazed  a  portion  of  the  time  in 
that  county,  and  that  none  of  them  grazed  exclusively  in 
Garfield  County,  and  that  for  the  year  1905  he  was  regu- 
larly and  lawfully  assessed  by  the  assessor  of  Wayne  County 
for  8000  head  of  sheep,  and  that  he  paid  and  discharged 
the  taxes  thereon  to  the  treasurer  of  that  county,  that  the 
assessor  of  Gkirfield  County  had  no  authority  or  jurisdiction 
to  assess  the  sheep  in  Garfield  County,  and  that  the  defend- 
ant as  treasurer  of  Garfield  County  had  no  authority  or 
jurisdiction  to  sell  the  sheep  for  unpaid  taxes.  The  case  was 
tried  to  the  court  and  a  jury.  A  verdict  was  rendered  for 
the  defendant,  'W  cause  of  action."  Plaintiff  appeals.  He 
makes  fifty-four  assignments  of  error.  It  is  unnecessary  to 
refer  to  all  of  them. 

Fpon  the  issues,  and  at  the  commencement  of  the  trial, 
the  court  ruled  that  the  burden  of  proceeding  rested  upon 
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the  defendant.  The  evidence  adduced  by  him  was  suffi- 
cient  to  show  the  following  facts:  The  plaintiff  was  a  resi- 
dent of  Sanpete  County,  where  his  wife  and  unmarried  chil- 
dren resided,  and  where  he  maintained  his  home.  The 
plaintiff  had  from  13,000  to  15,000  head  of  sheep,  some  of 
which  were  kept  and  grazed  by  him  in  Wayne  County, 
some  in  Garfield  County.  About  the  10th  or  12th  of  Feb- 
ruary, 1905,  the  assessor  of  Garfield  County  called  on  the 
plaintiff  and  furnished  him  a  blank  "statement  of  property 
taxable  in  Garfield  County,  Utah,  for  the  year  1905,  belong- 
ing to,  in  the  possession  of,  or  under  the  control  of  the  plain- 
tiff. At  that  time  the  assessor  stated  to  the  plaintiff  that 
he  (plaintiff)  had  in  the  neighborhood  of  15,000  head  of 
sheep  in  Garfield  Coimty,  whidi  were  subject  to  taxation  in 
that  county.  The  plaintiff  replied  that  one  of  his  herds, 
about  3000  head,  was  north  of  the  North  Henry  Moun- 
tains, which  he  thought  was  not  in  Garfield  'County.  The 
assessor  insisted  that  the  plaintiff  be  assessed  for  10,000 
head  of  sheep.  The  plaintiff  replied  that  he  would  not  sign 
the  statement  for  that  number,  but  that  he  would  sign  it 
for  8000  head.  After  some  controversy  between  them  the 
assessor  finally  told  plaintiff  that  he  would  accept  the  state- 
ment of  8000  head,  with  the  understanding  that  he  (the 
assessor)  would  report  the  matter  to  the  county  commis- 
sioners of  Garfield  County  for  their  consideration  and  ae- 
tion.  In  this  connection  the  assessor  testified  that  the  plain- 
tiff at  that  time  said  to  him  that  ^"he  (plaintiff)  had  8000 
head  of  sheep  in  this  (Garfield)  County,  that  he  run  in  this 
county  exclusively;  that  he  had  that  many  sheep  running 
in  our  county,  and  that  he  was  willing  to  sign  the  statement 
for  that  number  of  sheep  to  be  assessed  in  our  county." 
Thereupon  the  plaintiff  signed  the  statement  so  furnished  him 
by  the  assessor,  in  which  he  stated  that  he  had  8000  head  of 
sheep  and  ten  mules  "taxable  in  Garfield  County,"  and  that 
"the  above  list  contains  a  full  and  correct  statement  of  all 
property"  owned  by  him,  or  under  his  control,  subject  to 
taxation  in  that  county.  That  statement  so  signed  by  the 
plaintiff  was  produced,  identified,  and  admitted  in  evidence. 
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Thereafter  the  county  commissioners,  sitting  as  a  board  of 
equalization,  upon  due  notice  to  the  plaintiff,  raised  the  num- 
ber of  sheep  from  8000  to  10,000  head.  The  total  value 
<rf  the  property  assessed  against  the  plaintiff  in  that  county — 
10,000  head  of  sheep  and  ten  mules— was  $20,150.00.  The 
taxes  thereon  amounted  to  $704.80.  Thereafter,  and  after 
the  taxes  became  due,  and  while  the  delinquent  list  of  un- 
paid taxes  was  being  published,  the  plaintiff  met  with  the 
county  commissioners  of  Garfield  County  to  consider  the 
amount  of  taxes  that  should  be  paid  by  him.  The  plaintiff 
then  claimed  and  asserted  to  the  board  that  he  had  but  13,000 
head  of  sheep;  that  he  had  been  assessed  and  taxed  in  Wayne 
County  for  8000  head;  that  6000  head  of  sheep  were  all 
the  sheep  that  he  had  in  Garfield  County,  and  which  had 
"ran  exclusively  in  that  county,  and  that  he  kept  5,000  head 
in  that  coimty  all  the  time,**  and  that  he  would  pay  taxes 
to  Garfield  County  on  5000  head.  He  further  asserted  to 
the  board  that  the  8000  head  of  sheep  which  were  assessed 
against  him  in  Wayne  Coimty  were  grazed  a  portion  of  the 
time  in  Garfield  County,  and  that  the  latter  coimty  would 
be  entitled  to  its  just  proportion  of  the  taxes,  which  would 
be  paid  by  him  to  the  treasurer  of  Wayne  County  on  the 
8000  head  of  sheep,  and  in  that  way  Garfield  County  would 
get  its  proper  tax  for  10,000  head  of  sheep  which  that  county 
had  assessed  against  him. 

There  is  a  statute  which  provides  that  where  transient 
stock  is  assessed  in  one  county,  but  which  grazed  a  part  of 
the  fiscal  year  in  another  county,  such  other  county  is  en- 
titled "to  such  portion  of  the  tax  paid  on  said  transient  herd 
as  the  time  in  which  said  transient  herd  grazed  in  such 
coimty  bears  to  the  amount  of  tax  paid."  (Section  2542x1, 
Comp.  Laws  1907.)  The  commissioners  called  plaintiff's 
attention  to  his  failure  to  apply  for  and  file  a  grazing  certifi- 
cate, as  was  by  law  in  such  case  required.  (Sections  2539, 
2542,  Comp.  Laws  1907.)  The  plaintiff  thereupon  stated 
that  such  a  certificate  would  be  filed  by  him  showing  the 
number  of  sheep  that  were  grazed  by  him  in  Garfield  Coun- 
ty, and  which  were  assessed  in  Wayne  County,  and  again 
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stated  that  he  would  pay  Garfield  County  the  taxes  on  5000 
head  of  sheep,  which  he  admitted  had  been  in  that  county  all 
the  time  during^  the  fiscal  year  1905.  Thereupon  the  com- 
missioners of  Gkrfield  County  remitted  one-half  of  the  tax, 
and,  in  accordance  with  plaintiffs  suggestion  and  promise, 
required  him  to  pay  taxes  on  only  5000  head  of  sheep,  or 
the  sum  of  $352.40  The  plaintiff  filed  his  grazing  certifi- 
cate, in  which  it  appeared  that  of  the  8000  head  of  she^ 
assessed  against  him  in  Wayne  County,  7300  head  had 
grazed  in  Garfield  County  four  months  of  that  year.  The 
plaintiff,  however,  refused  and  failed  to  pay  any  part  of 
the  taxes  on  the  5000  head  of  sheep  which  he  had  admitted 
were  exclusively  grazed  in  Garfield  County,  and  which  were 
within  that  county  during  the  entire  fiscal  year.  He  also 
failed  and  refused  to  pay  any  portion  of  the  taxes  to  Wayne 
County  which  were  assessed  against  him  in  that  county  on 
the  8,000  head  of  sheep.  The  treasurer  of  Wayne  Coimty, 
however,  collected  that  tax  by  sale  of  some  of  plaintiff's  prop- 
erty, and  paid  to  Garfield  County  the  portion  of  that  tax 
due  to  it,  which  amounted  to  $24.33.  The  $352.40  taxes  due 
Garfield  County  on  the  5000  head  of  sheep,  remaining  un- 
paid, and  the  plaintiff  having  no  real  estate  in  that  county, 
the  county  treasurer  of  that  county,  on  the  3d  day  of  Octo- 
ber, 1906,  sold  181  head  of  plaintiff's  sheep  in  satisfaction 
of  the  unpaid  taxes  of  $352.40.  Considerable  evidence  was 
given  in  behalf  of  the  defendant,  in  addition  to  the  plain- 
tiff's admissions,  that  the  plaintiff  in  the  year  1905  was  the 
owner  of  from  15,000  to  18,000  head  of  sheep. 

The  defendant  called  a  witness,  and  asked  him  whether 
Frank  Durfee,  who  bid  in  the  sheep  at  the  sale,  was  an  em- 
ploye of  the  plaintiff.  Thereupon  counsel  for  plaintiff 
objected  tx)  the  question  upon  the  ground  that  it  was  immate- 
rial. Without  any  ruling  of  the  court  counsel  for  the  de- 
fendant then  stated:  '*I  propose  to  prove  by  this  witness 
the  allegations  of  our  answer  in  regard  to  Frank  Durfee 
being  in  the  employ  of  the  plaintiff  as  a  herder,  and  that 
Durfee  paid  for  the  sheep  with  the  check  of  the  plaintiff, 
and  that  the  sheep  sold  were  never  taken  out  of  the  herd, 
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and  tliat  the  only  damage  sustained  by  the  plaintiff  was  tiie 
amount  of  the  check  paid  to  the  defendant  as  alleged  in  the 
answer/'  In  reply  to  Ihat  counsel  for  plaintiff  said :  **We 
admit  that."  The  defendant  also  put  in  evidence  the  pro- 
ceedings had  in  assessing  the  property  against  the  plaintiff 
in  Garfield  County,  and  in  levying  and  collecting  the  taxes, 
none  of  which  are  questioned,  except  that  the  delinquent 
tax  list,  as  now  claimed  by  the  appellant,  was  not  published 
according  to  law,  and  that  the  contents  of  the  notice  sent  to 
the  plaintiff  by  the  assessor,  showing  the  property  and 
amount  of  taxes  assessed  against  him,  were  not  shown  by 
the  best  evidence. 

When  the  defendant  rested,  the  plaintiff  moved  the  court 
to  direct  a  verdict  in  his  favor  on  the  grounds:  *Tirst, 
that  the  evidence  of  the  defendant  fails  to  show  any  l^al 
justification  for  the  seirure  and  sale  of  this  property  as  a 
matter  of  law;  second,  and  if  it  is  all  true,  as  it  has  been 
considered  in  this  motion,  it  is  insufficient  and  inadequate  to 
make  up  any  legal  justification  for  his  acts  as  pleaded  and 
admitted  in  the  pleadings  in  this  case."  The  motion  was 
overruled.  The  plaintiff  thereupon  gave  evidence  tending 
to  show,  among  other  things,  that  he  was  a  resident  of 
Wayne  County  since  the  year  1903,  and  that  in  the  year 
1905  he  had  sheep  running  in  both  Wayne  and  Garfield 
counties;  that  he  had  "no  sheep  in  the  year  1905  that  grazed 
exclusively  in  Gkirfield  County."  He  admitted  signing  the 
statement  given  to  the  assessor  of  Garfield  County,  in  which 
he  stated  that  he  had  8000  head  of  sheep  "taxable  in  Garfield 
County,"  but  testified  that  he  gave  such  statement  to  the 
assessor  with  the  understanding  that  the  assessor  of  Garfield 
County  was  to  transmit  the  statement  to  the  asessor  of 
Wayne  County  (which  was  denied  by  the  assessor),  and 
that  on  the  back  of  the  statement  was  indorsed  his  name 
and  the  word  "Notam,"  which  is  the  name  of  a  little  village 
in  Wayne  County,  as  his  place  of  residence,  and  that  the 
word  '^otam"  was  subsequently  erased  by  some  person  un- 
known to  him.  He  denied  the  statements  made  to  the  asses- 
sor of  Qarfield  County,  and  to  the  commissioners  of  that 
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ooTmty,  with  respect  to  the  numher  of  sheep  exdusireljr 
grazed  hy  him  in  that  county  during  the  year  1905,  or  whidi 
were  otherwise  in  that  county  during  all  of  that  year.  At 
the  conclusion  of  all  the  evidence  the  plaintiff  again  re- 
quested the  court  to  direct  a  verdict  in  his  favor.  The  court 
declined  to  do  so,  and  submitted  the  case  to  the  jury. 

Among  other  things,  the  court  charged  the  jury  that  if 
they  found  that  the  plaintiff  was  a  resident  of  Sanpete  Coim- 
ty,  and  that  during  the  year  1905  he  had  5000  head  of  sheep 
ranging  in  Garfield  County  which  were  assessed  in  that 
county  while  so  ranging  therein,  they  should  find  for  the 
defendant.  If,  on  the  other  hand,  the  jury  found  that  the 
plaintiff  was  a  resident  of  Wayne  County,  and  that  the  sheep 
in  question  ranged  a  part  of  the  time  in  Wayne  County, 
and  a  part  of  the  time  in  Garfield  Ooomty,  for  the  year 
1905,  then  they  should  find  for  the  plaintiff.  And  if  the 
jury  further  found  that  the  plaintiff  owned  and  grazed  5000 
head  of  sheep  in  Garfield  County  "the  entire  year  of  1905, 
and  that  said  sheep  were  not  grazed  in  that  year  in  Wayne 
County,'^  then  they  should  find  for  the  defendant.  This 
instruction  is  assailed,  and  it  is  also  urged  that  a  verdict 
ought  to  have  been  directed  for  the  plaintiff,  on  the  ground 
that  the  evidence  conclusively  shows  that  the  plaintiff  was 
a  resident  of  Wayne  Counly.  The  evidence  relating  to  the 
plaintiff's  place  of  residence  during  the  year  1905  was  con- 
flicting. There  is,  however,  ample  evidence  in  the  record 
to  justify  a  finding  that  the  plaintiff  was  then,  and  for  many 
years  prior  thereto  had  been,  a  resident  of  Sanpete  Oounty, 
and  not  of  Wayne  County.  Complaint  is  also  made  of  the 
portion  of  this  charge  wherein  the  court  directed  the  jury 
to  find  for  the  defendant  if  they  found  that  the  plaintiff 
owned  and  grazed  5000  head  of  sheep  in  Garfield  County, 
for  the  entire  year  of  1905,  and  that  none  of  said  dieep 
grazed  any  portion  of  the  time  in  Wayne  County  for  that 
year,  because  the  court  did  not,  in  that  connection,  also  in- 
struct the  jury,  in  respect  of  the  things  required  by  the 
statuite  to  be  done,  to  make  a  lawful  assessment,  and  levy 
and  collection  of  the  tax,  and  that  it  was  essential  for  them 
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to  find  that  the  law  in  such  particulars  had  been  complied 
with,  before  they  could  properly  render  a  verdict  for  the 
defendant  There  would  be  much  force  to  the  contention 
had  the  plaintiff  requested  such  an  instruction,  and  had  the 
court  refused  to  give  it,  and  had  not  the  plaintiff  himself, 
by  his  reply,  and  upon  the  theory  of  the  case  as  he  presented 
it  by  his  evidence,  and  by  his  requests,  himself  made  the 
result  of  the  case  depend  upon  the  question  whether  the 
plaintiff  was  a  resident  of  Wayne  Coimty,  whether  he  had 
5,000  head  of  sheep  in  Garfield  County  which  did  not  range 
in  Wayne  County  part  of  the  time,  and  whether  the  sheep 
ranged  by  him  in  Garfield  County  were  there  subject  to 
taxation.  The  principal  thing  contended  for  by  the  plaintiff 
in  the  court  below  was  that  the  assessor  of  Garfield  County 
had  no  authority  to  assess  the  sheep  because  the  plaintiff 
was  a  resident  of  Wayne  Countv,  and  that  he  ranged  his 
sheep  during  the  year  1905  part  of  the  time  in  Wayn« 
County  and  part  of  the  time  in  Garfield  County,  and  for  that 
reason  the  sheep,  under  the  provisions  of  section  6,  c.  105, 
Laws  Utah,  1901,  were  subject  to  taxation  only  in  Wayne 
County,  and  could  not  lawfully  be  assessed  by  the  as- 
sessor of  Garfield  County.  That  section  provides  1 
that  the  taxes  of  all  live  stock  owned  by  residents  of 
the  state,  and  driven  from  one  county  to  another,  for  the 
purpose  of  being  grazed,  and  which  grazed  for  any  portion 
of  the  year  in  the  county  where  owned,  should  be  paid  in 
the  county  where  owned.  Because  of  such  provision,  and 
of  the  claim  made  by  the  plaintiff,  the  court  instructed  the 
jury  to  find  for  the  plaintiff  if  they  found  he  was  a  resident 
of  Wayne  County,  and  if  the  sheep  assessed  in  Garfield 
County  were  grazed  any  portion  of  the  year  1905  in  Wayne 
County,  but  to  find  for  the  defendant  if  the  plaintiff  was 
not  a  resident  of  Wayne  County,  or  if  the  5,000  head  of 
sheep  assessed  in  Garfield  County  grazed  the  entire  year 
oi  1906  in  that  county,  and  grazed  no  part  of  that  year  in 
Wayne  Oonnty.  For  these  reasons  we  think  the  complaint 
made  of  the  charge  is  not  well  founded. 
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Otlier  oomplaints  are  made  of  the  charge,  not  so  much 
that  the  jury  were  given  wrong  principles  of  law,  but  prin- 
cipally because  the  charge  was  not  applicable  to  the  plead- 
ings and  to  the  evidence.  We  do  not  tiiink  the  charge  is 
open  to  such  objections. 

It  is  further  urged  that  the  evidence  was  insufficient  to 
show  that  the  delinquent  tax  list  was  published  according 
to  laiw,  and  for  that  reason  it  is  now  urged,  in  this  court, 
that  the  court  below  erred  in  refusing  to  direct  a  verdict 
for  the  plaintiff.  It  is  to  be  observed  that  the  plaintiff  in 
the  court  below  did  not  base  his  motion  for  a  directed  ver- 
dict on  any  such  ground.  The  motin  was  based  on  the 
general  ground  ^^that  the  evidence  of  the  defendant  fails 
to  show  any  l^al  justification  for  the  seizure  and  sale 
of  this  property,"  and  "is  insufficient  and  inadequate  to 
make  up  any  legal  justification  for  his  acts  as  pleaded  and 
admitted  in  the  pleadings."  The  difficulty  with  appellant 
is  that  in  the  court  below  he  challenged  the  sale  of  the  sheep 
on  the  groimd,  and  tried  his  case  on  the  theory,  that  the 
sheep  were  not  taxable  in  Garfield  Coimly,  but  wore  taxable 
only  in  Wayne  County.  The  fair  import  of  the  motion^ 
if  it  can  be  said  that  it  specifies  anything,  is  in  harmony 
with  such  theory.  It  certainly  cannot  be  said  that  such  a 
motion  either  advised  the  court  or  opposing  counsel  that 
a  verdict  was  asked  to  be  directed  on  the  ground  of  the  in- 
sufficiency of  the  evidence  to  show  a  proper  publication  of 
the  tax  list,  or  other  regularities  of  the  proceedings  in  levy- 
ing and  collecting  the  tax.  It  is  now  settled  in  this  juris- 
diction that  a  party  cannot  impute  error  to  the  ruling  of 
the  trial  court,  refusing  to  direct  a  verdict  on  a  presented 
motion,  in  which  the  grounds  for  the  direction  of  the 
verdict  are  not  specified,  nor  upon  grounds  which  2 

were  not  specified  in  the  court  below,  imless  the  defect 
was  incurable,  and  the  party  against  whom  the  motion  was 
directed  was  in  no  event  entitled  to  recover  or  prevail. 
(SmaOeif  v.  Bailroad,  34  Utah,  428,  98  Pac  311.) 

Lastly,  none  of  the  rulings  complained  of  were  prejudi- 
cial to  the  plaintiff  because  of  the  admission  made  in  open 
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court  in  the  progress  of  the  trial.    This  is  not  a  suit  to  re- 
cover money  paid  under  protest,  or  paid  involuntarily.     It 
is  one  for  an  unlawful  and  wrongful  seizure  and  conversion 
of  sheep,  the  property  of  the  plaintiff.    When  the  plaintiff 
admitted  that  the  181  head  of  sheep  alleged  to  have  been 
converted  by  the  defendant  were  not  taken  out  of  plaintiff's 
herd,  as  was  allied  in  the  defendant's  answer,  and  offered 
to  be  proved,  but  at  all  times  remained  in  his  posses- 
sion, and  that  at  the  sale  plaintiff's  employe  bid  in  3 
the  sheep  for  the  amount  of  the  unpaid  taxes,  and 
made  such  payment  with  the  personal  check  of  the  plaintiff, 
and  that  the  sheep  thereafter  continued  to  remain  in  plain- 
tiff's possession  as  though  no  sale  had  been  had,  we  think 
he  admitted  himself  out  of  court  on  his  alleged  cause  of 
action  for  a  conversion.     It  being  made  to  appear  that  the 
sheep  were  not  taken  from  the  plaintiff's  possession,  that  he 
was  not  in  any  manner  deprived  of  their  use,  and  that  his 
actual  dominion  over  them  was  not  interfered  with,  we  think 
his  cause  of  action  for  a  conversion  wholly  failed.     The 
verdict  of  the  jury  being,  therefore,  the  only  verdict 
which  properly  could  have  been  rendered  in  the  case,          4 
the  rulings  complained  of,  even  though  erroneous,  did 
not  prejudice  the  plaintiff.     (Madsen  v.  Utah  Light  &  B. 
Co.,  36  Utah,  528,  105  Pac  799.)   True,  it  may  be  said  that 
had  not  the  plaintiff  bid  in  and  purchased  the  sheep  at  such 
pretended  sale,  they  would  have  been  sold  to  another,  who,  by 
reason  of  such  sale  and  purchase,  might  have  taken  possession 
of  them,  or  might  have  attempted  to  do  so,  and  in  that  way 
plaintiff's  possession  of,  or  dominion  over,  the  sheep  would 
have  been  interfered  with.    Evidently,  to  prevent  just  such 
a  thing,  and  tx>  prevent  the  taking  of  the  sheep  from  him, 
and  his  dominion  over  them  from  being  interferred  with, 
he  bought  them,  or,  caused  them  to  be  bought  for  him,  at 
such  pretended  sale.     In  other  words,  the  defendant,   as 
treasurer  of  Garfield  County,  for  unpaid  taxes  sold  to  the 
plaintiff  plaintiff's  sheep,  which  at  no  time  were  taken  from 
him.     And  to  prevent  them  from  being  taken  from  him,  he 
bought  them  by  paying  the  treasurer  the  unpaid  taxes.    The 


Digitized  by 


Google 


188  Thibtt-Sbvbn  Utah. 

transaction  at  most  amounted  only  to  a  payment  under  pro- 
test, or  an  involuntary  payment,  but  not  to  a  conversion. 

Let  the  judgment  of  the  court  below,  be  aflSrmed,  with 
costs.    Such  is  the  order. 

FRIOK  and  McOARTY,  J  J.,  concur. 


ELDREDGE  v.  SALT  LAKE  COUNTY. 

No.  2101.    Decided  January  17,  1910  (106  Pac  039). 

1  AUENS — NATURAUZATIOW — JUBISDICnON — OP  iSTATE  COUBTS — ^NA- 
TURE OF  AuTHOMTT  ExEBOisiD.  The  federal  government  in  author* 
izing  state  courts  to  act  in  naturalization  proceedings  selects  such 
courts  and  the  clerks  thereof  as  goyernment  agencies  through  whom 
the  government  is  discharging  a  function  of  sovereignty;  and  while 
Congress  may  confer  power  on  the  state  courts  to  act  in  naturaliza- 
tion proceedings  and  the  state  courts  may  constitutionally  exercise 
the  same  when  authorized  so  to  do,  Ck>ngress  may  not  make  their 
acts  in  that  regard  a  part  of  their  duties  as  state  courts,  and  the 
power  conferred  and  the  duties  imposed  by  the  naturalization  act 
(Act  Cong.  June  29,  1906,  c.  3592,  34  Stat.  596  [U.  S.  Comp.  St. 
Supp.  1909,  p.  97]),  are  not  ex  officio  powers  and  duties  belonging 
to  and  devolving  on  a  state  office  as  such.    (Page  193.) 

2.  States — Offioebs — ^Duties.  The  state  within  its  sphere  may  im- 
pose any  duty  it  sees  fit  on  an  office  it  has  the  power  to  create,  so 
long  as  the  duties  come  within  its  sovereign  power,  but  the  state 
may  not  without  the  consent  of  the  federal  government  empower 
any  state  officer  to  discharge  functions  belonging  exclusively  to  the 
federal  government.     (Page  193.) 

3.  Clerks  or  Courts — ^Aooountino  bob  Fees  uf  Natubauzation  Pbo- 
ceedings.  The  duties  which  the  clerk  of  a  state  district  court  dis- 
charges and  the  services  which  he  renders  in  naturalization  proceed- 
ings under  the  naturalization  act  (Act  Cong.  June  29,  1906,  c  3592, 
34  Stat.  596  [U.  S.  Comp.  St.  Supp.  1909,  p.  97])  are  not  duties 
imposed  on  nor  services  forming  a  part  of  the  office,  and  the  salary 
received  as  compensation  therefor  does  not  constitute  compensation 
for  extra  official  services,  and  he  need  not  account  therefor  to  his 
county,  notwithstanding  Const,  art.  21,  sees.  1,  2,  providing  tbat 
officers  shall  be  paid  fixed  salaries,  and  Comp.  Laws  1907,  sees.  2057, 
2062,  fixing  the  salary  of  the  clerk  which  shall  constitute  full  com- 
pensation.    (Page  194.) 
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4.  Clerks  of  Coitsts — CoMFENSAnaN — ^Limitation  of  Emoluments — 
Fees  in  Naturalization  Progbedings.  The  principle  that  the  in- 
cumbent of  a  public  office  must  discharge  duties  imposed  on  the 
office  for  the  compensation  fixed  by  law,  and,  where  additional  duties 
are  imposed  without  additional  compensation,  he  must  discharge 
tucfa  duties  for  the  compensation  fixed  by  law,  does  not  prevent  the 
clerk  of  a  state  district  court  who  performs  services  in  natural- 
ization proceedings  under  the  naturalization  act  (Act  Cong.  June  29, 
1906,  c  3592,  34  Stat.  596  [U.  &  Cknnp.  St.  Supp.  p.  97] )  from  re- 
taining the  fees  as  provided  by  the  act.     (Page  194.) 

Appeal  from  District  Courts  Third  District;  Hon.  0*  W. 
Morse,  Judge. 

Action  by  J.  TJ.  Eldredge^  Jr.,  against  Salt  Lake  County. 

Judgment  for  defendant.     Plaintiff  appeals. 

BeVSBSSD  and  BBMANDBD  with  DIBEOTIONa 

John  M.  Zane  and  Willard  Ha/nsen  for  appellant 
P.  T.  Famsworth,  Jr.,  for  respondent. 

PRICK,  J. 

This  case  was  submitted  to  the  district  court  upon  an 
agreed  statement  of  facts,  substantially  as  follows:     That 
the  appellant  is,  and  at  all  times  since  Januaory  1,  1907,  has 
been,  the  duly  elected,  qualified,  and  acting  clerk  of  the  dis- 
trict court  of  Salt  Lake  Oounty,  Utah.     That  pursuant  to 
the  provisions  of  Act  Cong.  June  29,  1906,  c.  3592,  84  Stat. 
696  (U.  S.  Comp.  St  Supp.  1909,  p.  97),  entitled  "An 
act  to  establish  a  bureau  of  immigration  and  naturalization 
and  to  provide  for  a  uniform  rule  for  the  naturalization  of 
aliens  throughout  the  United  States,"  the  appellant  has  col- 
lected from  the  applicants  for  citizenship  the  fees  provided 
by  said  act  to  be  collected  by  him,  and  that  he  has  accounted 
£or  one-bali  of  the  fees  so  collected  by  him  as  provided  by 
said  act^  ^^^  ^^^  ^^  ^^  retained  and  now  has  in  his  pos- 
Bcssion  the  remaining  one-half  of  said  fees,  amounting  to 
the  sum   of   $632.     That  the  services  for  which  said  fees 
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were  collected  were  performed  by  virtue  of  the  act  afore- 
said. That  in  performing  said  services  no  additional  as- 
sistance or  help  was  required  or  employed  in  the  oflBce  of 
said  district  clerk,  and  the  defendant  county  has  not  heen 
under  any  additional  expense  by  reason  of  the  performance 
of  said  services  by  appellant  for  which  the  fees  in  question 
were  ooUected  by  him. 

Under  the  laws  of  this  state  appellant  discharges  the  duties 
of  clerk  of  the  district  court  of  Salt  Lake  County  as  the  county 
deik:  of  said  county.  The  laws  applicable  to  county  clerks 
are  therefore  applicable  to  appellant.  By  section  1  of  arti- 
cle 21  of  the  Oonstitution  of  this  state  it  is,  among  other 
things,  provided  that  "all  city,  district,  state,  county,  town, 
and  school  officers  .  .  .  shall  be  paid  fixed  and  definite 
salarips."  By  the  section  following  the  foregoing  it  is, 
in  substance,  provided  that  the  L^slature  shall  by  law 
provide  the  fees  which  shall  be  collected  by  the  officers  re- 
ferred to  in  the  preceding  section,  and  that  all  such  officers 
"shall  be  required  by  law  to  keep  a  true  and  correct  account 
of  all  fees  collected  by  them,  and  to  pay  the  same  into  the 
proper  treasury,  and  the  officer  whose  duty  it  is  to  collect 
such  fees  shall  be  held  responsible  on  his  bond  for  the  same." 
Pursuant  to  the  foregoing  provisions,  the  Legislature,  from 
time  to  time,  has  passed  certain  acts  in  which  the  fees  for  the 
services  rendered  by  the  different  officers  mentioned  in  the 
Constitution,  including  appellant,  are  fixed.  The  law  also 
provides  that  the  fees  collected  by  the  county  officers,  includ- 
ing appellant,  shall  be  paid  into  the  county  treasury  monthly. 
Among  other  fees  provided  for  by  the  section  of  the  statute 
which  applies  to  appellant,  and  which  he,  before  the  act  of 
Congress  aforesaid  was  in  force,  was  required  to  collect  and 
account  for,  are  the  following  items:  "For  declaration  of 
intention  to  become  a  citizen  of  the  United  States,  two  dol- 
lars; for  final  citizenship  certificate,  three  dollars."  By  sec- 
tion 2057,  Comp.  Laws  1907,  the  maximum  amount  of  what 
appellant^s  salary  may  be  fixed,  and  by  section  2062  the 
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flalary  allowed  oonettiutes  full  oompenflation  for  all  oflSjcial 
SOTvioee  r^idered  by  appellant 

Up  ta  the  year  1906  the  naturalization  laws  of  the  "United 
States  were  fcrand  in  the  different  acts  of  Congress,  com- 
mencing with  the  act  passed  in  the  year  1802  (Act  April 
14,  1802,  chap.  28,  2  Stat  153).  This  act  was  ammded 
from  time  to  time,  as  appears  from  title  30  of  the  Bevised 
Statutes  of  the  United  States,  which  title  comprises  seo- 
tiona  2165  to  2174,  inclusive  (U.  S.  Comp.  St  1901,  pp. 
1329-1334),  and  was  entitled,  "Naturalization.''  These  nat- 
uralization laws  are  also  found  in  Kev.  St,  Utah  1898,  pp. 
87-90.  It  was  by  the  act  of  1802,  that  Congress  first  con- 
ferred the  authority  upon  state  courts  to  admit  qualified 
aliens  to  citizenship.  It  seems  that  up  to  1906,  the  natur- 
alization laws  were  neither  rigorous  nor  very  explicit,  and 
during  all  of  the  time  from  1802  to  1906  Congress  had  left 
it  to  the  several  states  to  determine  and  fix  the  fees  that  the 
state  or  county  officers  should  be  permitted  to  collect  for  the 
servicee  rendered  by  them  in  hearing  and  passing  on  ap- 
plication for  and  in  making  a  record  of  the  proceedings  by 
which  qualified  aliens  were  admitted  to  citizenship.  The 
matter  of  fixing,  collecting,  and  accounting  for  fees  accru- 
ing in  said  courts  was  thus  a  matt^  with  which  Congress 
did  not  concern  itself  until  the  passage  of  the  act  of  June 
29, 1906,  known  as  the  present  naturalization  act  This  act 
is  set  foGTth  in  full  in  the  Compiled  Laws  of  Utah  of  1907, 
at  pages  114  to  130,  inclusive.  That  act  is  the  only  com- 
prehensire  law  ever  enacted  by  Congress  upon  the  subject 
of  naturalization  in  which  the  entire  procedure  is  provided, 
and  in  whicb  provision  for  the  collection  of  fees  is  made,  and 
the  manner  of  accounting  for  them  is  provided  for.  In  sec- 
tion 3  of  that  act  jurisdiction  to  naturalize  aliens  is  con- 
ferred on  all  the  Federal  courts,  and  also  upon  ^^courts  of 
record  in  any  state  •  .  •  having  a  seal,  a  derk,  and 
jurisdictions  of  action  at  law  or  equity  ...  in  which 
the  amount  in  controversy  is  unlimited."  In  section  13  of 
the  act  the  derk  of  eadb  court  is  required  to  "charge,  coli- 
leet   and  aocjoont^'  for  fees  as  follows:    For  receiving  and 
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filing  declaration  of  intention,  one  dollar;  for  filing  and 
docketing  petition,  two  dollars;  for  entering  final  order  and 
issuing  certificate  to  applicant,  two  dollars.  The  statute  fur- 
ther provides  that  "the  derk  of  any  court  collecting  sudi  fees 
is  hereby  authorized  to  retain  one-half  of  the  fees  collected 
by  him  in  such  nauralization  proceeding;  the  remaining  one- 
half  of  the  naturalization  fees  in  each  case  collected  by  such 
clerks  respetively,  shall  be  accounted  for  in  their  quarterly 
accounts,  which  they  aire  hereby  required  to  render  the  bu- 
reau of  immigration  and  naturalization,  and  paid  over  to 
said  bureau  within  thirty  days  from  the  close  of  each  quar- 
ter in  each  and  every  fiscal  year."  It  is  also  provided  that 
the  money  paid  by  the  clerks  aforesaid  shall  be  deposited  in 
the  treasury  of  the  United  States^  It  is  further  provided 
that,  when  ihe  fees  collected  by  any  clerk  exceed  the  sum  of 
three  thousand  dollars  in  any  one  year,  then  such  derk  must 
account  for  and  pay  over  all  the  fees  in  excess  of  said 
amount,  and  each  clerk  must  also  provide  for  and  pay  out 
of  the  fees  collected  by  him  all  additional  clerical  help  that 
may  be  required  in  performing  the  duties  imposed  by  the 
act,  but,  in  case  any  derk  collects  fees  exceeding  the  sum  of 
six  thousand  dollars^  then  he  may  be  allowed  the  cost  of  the 
additional  derical  hdp  that  may  be  required.  The  act  also 
provides  penalties  for  the  refusal  of  any  derk  to  comply 
with  its  provisions,  or  for  failing  to  account,  or  for  a  viola- 
tion of  any  of  the  provisions  of  the  act 

Upon  the  facts  and  the  laws  a&  above  outlined,  the  district 
court  found  in  favor  of  respondent  county,  and  entered  judg- 
ment requiring  appellant  to  account  for  said  sum  of  six 
hundred  and  thirty-two  dollars  received  by  him  as  fees  in 
naturalization  proceedings.  Appellant  presents  tiie  record 
to  this  court  for  review  on  appeal. 

The  only  question,  in  view  of  the  record,  to  be  deter- 
mined is  whether  appellant,  as  ex  officio  derk  of  the  district 
court  of  Salt  Lake  County,  should  be  required  to  account 
to  said  county  for  the  fees  collected  by  him  in  naturali- 
zation proceedings.  Stating  it  in  another  form,  does  appel- 
lant receive  such  fees  by  virtue  of  his  office,  so  that  the 
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salary  he  receives  constitutes  payment  for  the  services  by 
him  rendered  in  such  proceedings?  It  seems  to  us  too  ob- 
vious to  require  either  argument  of  the  citation  of  authori- 
ties that  in  naturalization  proceedings  the  United  States  gov- 
ernment exercises  sovereign  functions  which  exclusively  be- 
long to  that  government,  and,  further,  that,  in  authorizing 
the  state  courts  to  act  in  such  proceedings,  the  national  gov- 
ernment selects  such  courts  and  the  clerks  thereof  as 
government  agencies  thixxugh  whom  said  government  1 

is  discharging  one  of  its  peculiar  functions  of  national 
sovereignty.  Whatever  may  have  been  the  theory  of  some 
courts  regarding  the  power  of  Congress  to  confer  such  au- 
thority upon  the  state  courts  in  the  past,  the  question  is  now 
settled  that  Congress  has  such  power,  and  that  state  courts 
may  constitutionally  exercise  the  same  when  authorized  by 
Congress  to  do  so.  Among  other  cases,  we  refer  to  the  fol- 
lowing: Levin  v.  United  States,  128  Fed.  826,  63  C.  0.  A. 
476;  Bohertson  v.  Baldvyvn,  165  TJ.  S.  275,  17  Sup.  Ct  326, 
41  Lw  Ed.  715;  Slate  v.  Libby,  4c1  Wash  481,  92  Bac  850. 

The  question  as  to  whether  the  state  courts  continue  or 
cease  to  be  state  courts  while  acting  in  naturalization  cases, 
while  interesting,  is  not  material.  It  is  enough  for  the  pres^ 
ent  to  know  that  in  so  doing  such  courts  are  merely  agencies 
of  the  national  government.  It,  however,  does  not  follow 
that  because  Congress  has  the  power  to  authorize  appellant 
to  act  as  an  agent  of  the  national  government  in  naturaliza- 
tion proceedings  Congress  may  likewise  make  his  acts  in  that 
regard  a  part  of  the  duties  of  the  oflSce  held  by  him.  The 
office  held  by  him  is  and  can  be  created  by  the  state  alone. 
The  state  within  its  sphere  of  sovereign  power  may 
thus  impose  any  duties  it  sees  fit  upon  the  office  it  has  2 

the  power  to  create  so  long  as  the  duties  it  imposes 
come  within  its  sovereign  power.  The  State,  however,  cannot, 
without  the  consent  of  the  national  government,  empower 
any  state  oflfoer  to  discharge  functions  belonging  exclusively 
to  the  national  government.  If  this  be  so,  then  it  follows 
that  in  creating  the  office  of  which  appellant  is  the  incumbent 
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the  SUte^  without  the  consent  of  Congress^  oonld  not  confer 
upon  him  the  authority  to  discharge  any  of  the  duties  which 
axe  required  of  him  by  the  act  of  Congress  of  June  29,  1906, 
and  under  w'  leh  the  fees  in  question  were  obtained  by  him. 
The  power  conferred  and  the  duties  imposed  by  said  act, 
therefore,  are  not  such  as  adhere  to  the  office,  or  such  as  are 
commonly  designated  as  ex  officio  powers  and  duties  belong- 
ing to  and  devolving  upon  the  office  as  sudi.  As  we  have 
seen.  Congress,  for  obvious  reasons,  has  not  the  power  to 
attach  duties  to  state  or  county  officers  as  such,  although 
it  may  have  the  power  to  grant  to  the  incumbents  of  sudi 
offices  authority  to  discharge  certain  powers  which  are  ex- 
clusively vested  in  the  national  government 

From  the  foregoing  it  seems  dear  to  us  that  the  duties 
which  appellant  discharged  and  the  services  rendered  by  him 
by  virtue  of  the  act  of  Congress  aforesaid  are  not  duties 
which  are  imposed  on  nor  services  which  are  rendered  as  a 
part  of  the  county  office  to  which  he  was  elected  and 
of  which  he  was  the  incumbent  during  the  time  in  3 

which  the  fees  in  question  were  earned  and  received 
by  him.  If  this  be  so,  then  the  salary  which  he  received  as 
compensation  for  discharging  the  duties  of  such  county  office 
was  not  intended  to,  and  did  not,  constitute  compensation 
for  the  extra  official  services  he  rendered  as  an  agent  of 
the  general  government  in  discharging  the  powers 
conferred  on  him  by  the  act  of  Congress  aforesaid  4 

and  for  which  services  the  fees  in  question  were  al- 
lowed him  by  the  national,  and  not  by  the  State,  government 

It  is  conceded  by  counsel  for  respondent  that  the  State 
is  powerless  to  fix  or  impose  fees  in  naturalization  proceed- 
ings without  the  consent  of  Congress.  That  this  must  be  so 
seems  dear,  because  to  admit  aliens  to  become  citizens  is  a 
function  belonging  exdusively  to  the  national  government 
But  coonsd  for  respondent  nevertheless  insists  that^  although 
the  Congress  fixed  the  fees  and  authorized  appellant  to  re- 
tain one-half  thereof  as  compensation  for  services  rendered  by 
him  under  the  congressional  act  and  required  him  to  account 
to  the  national  government  for  the  other  one-half,  that  not- 
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withstanding  this^  respondemt  is  nevertheless  entitled  to  the 
amonnt  that  Congress  authorized  appellant  to  retain  for  his 
services.  This  claim  is  however^  based  upon  the  contention 
that  tlie  services  rendered  by  the  appellant  are  rendered  as  a 
part  of  the  duties  of  his  office^  and  that  the  fees  are  a  part 
of  the  emoluments  of  that  office.  We  have  already  attempted 
to  show  that  counsers  contentions  in  this  regard  are  not 
sound.  Counsel,  however,  cites  concrete  cases,  which  he  con- 
tends, are  decisive  of  the  question  in  his  favor.  The  case 
to  which  counsel  refers  as  a  parallel  one  is  Whittemore  v. 
Seabury,  23  How.  Praa  (K  Y.)  121.  That  case  was  de- 
cided in  1862,  and  by  the  decision  the  derk  of  the  city  court 
of  Brooklyn  was  required  to  account  for  fees  collected  by 
him  in  naturalization  cases.  At  tliat  time,  however,  aa  we 
have  pointed  out,  Congress  permitted  the  states  to  fix  and 
collect  the  fees  in  naturalization  cases  which  were  conducted 
in  the  state  courts.  The  whole  question  of  what  the  fees 
should  be,  and  how  collected  and  aoeounted  for,  was  thus 
left  to  the  states.  The  whole  matter  being  thus  within  the 
power  of  the  states,  they  no  doubt  could  determine  what 
should  be  done  with  the  fees  ihej  had  the  power  to  and  did 
impose.  We  have  seen,  however,  that  Congress  has  deprived 
the  states  of  the  power  to  impose  fees  in  naturalization  cases 
and  with  it  went  the  power  to  dispose  of  them.  In  view, 
therefore,  of  the  changed  conditions,  and  for  the  reasons  here- 
inbefore stated,  the  case  last  referred  to  is  in  our  judgment 
not  an  authority. 

The  case  of  Finley  v.  Territory,  12  OH.  621,  73  Pac 
273,  is  also  relied  on  by  respondent.  In  that  case  the  office 
in  question  was  a  territorial  offica  By  an  act  of  Congress 
certain  duties  were  imposed  upon  the  incumbents  of  cer- 
tain offices  for  which  certain  fees  were  provided  by  the  act. 
Under  the  laws  of  the  territory  of  Oklahoma,  the  officers 
were  paid  salaries  for  official  servioes  rendered.  One  of  those 
cSBoBTS,  a  probate  judge,  performed  the  duties  imposed  by  the 
congressional  act  aforesaid,  and  claimed  the  fees  allowed  by 
the  act  as  compensation,  in  addition  to  his  official  salary. 
It  was  held  that  the  duties  imposed  by  Ihe  act  of  Congress 
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■were  a  part  of  the  duties  of  the  office  of  probate  judge,  and 
were  compensated  for  by  the  salary  paid  to  the  judge.  In 
classifying  that  case,  it  must  be  kept  in  mind  that  the  ter- 
ritorial offices,  aa  well  as  incumbents  thereof,  were  always 
under  the  paramount  control  of  Congress.  In  the  very  act 
under  consideration  in  that  case  Congress  expressly  ratified 
the  acts  of  the  territorial  Legislature  with  r^ard  to  the  pow- 
ers and  duties  that  had  been  imposed  on  the  office  of  pro- 
bate judge  and  on  the  judge  himself,  and,  after  such  rati- 
fication, also  made  it  the  duty  of  probate  judges  to  perform 
the  services  required  by  the  act  It  was  held  that  the  pro- 
bate judges  must  account  for  the  fees  provided  by  the  act 
upon  the  ground  that  the  sendees  rendered  under  the  act 
were  rendered  as  a  part  of  the  duties  imposed  upon  the  office, 
and  were  compensated  by  payment  of  a  regular  salary.  The 
decision  in  that  case  is  based  upon  familiar  principles^ 
namely  that  the  incumbent  of  any  public  office  must  dis- 
charge the  duties  imposed  upon  such  office  for  the  compen- 
sation fixed  by  law  and  if  additional  duties  are  imposed 
upon  the  office  without  additional  compensation  such  duties 
must  be  discharged  for  the  compensation  fixed  by  law.  That 
principle  however  does  not  apply  to  the  case  at  bar  for  the 
reason  that  Congress  has  no  power  to  add  to  the  duties  of  a 
state  or  county  office  and  the  state  with  respect  to  the  office 
in  question,  when  it  created  it^  did  not  have  the  power  to 
confer  authority  upon  appellant,  or  any  other  clerk,  to  dis- 
charge duties  which  related  to  powers  which  belong  exclu- 
sively to  the  national  government  We  repeat,  therefore, 
that  neither  the  duties  imposed  nor  the  services  rendered  in 
naturalization  proceedings  under  the  act  of  1906  were  im- 
posed nor  rendered  as  a  part  of  the  official  duties  of  appel- 
lant as  the  same  were  or  could  be  imposed  by  the  State  of 
Utah,  who  alone  had  the  power  to  create  the  office  and  to 
fix  its  duties  and  emoluments.  The  services  were  rendered, 
not  as  an  agency  of  the  State  of  Utah,  but  as  an  agency  of 
the  national  government,  for  which  the  national  government, 
and  not  the  state,  fixed  and  allowed  the  compensation.  The 
decision  in  the  case  of  Rhea  v.  Board  of  Comers,  12  Idaho, 
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455,  88  Pac  89,  is  based  entirely  upon  the  authority  <rf 
Finley  v.  Territory,  supra.  This  being  so,  we  need  not  now 
inquire  whether  the  Bhea  case  is  sound  or  not  We  have 
shown  that  the  doctrine  on  which  the  Finley  Case  rests  is 
foreign  to  the  doctrine  involved  in  the  case  at  bar,  and,  if 
this  be  true,  then  all  cases,  whether  few  or  many,  that  are 
based  on  the  principle  decided  in  the  Finley  Case,  can  have 
no  influence  on  the  case  at  bar. 

Under  the  view  we  have  taken  of  the  questions  involved 
in  the  case  at  bar,  we  do  not  deem  it  neoessary  to  discuss 
further  the  other  eases  that  are  cited  by  the  respective  coun- 
sel in  support  of  their  respective  claims  and  theories.  Coun- 
sel have  not  cited  nor  have  we  been  able  to  And  any  case  in 
which  the  precise  question  involved  in  the  case  at  bar  has 
been  passed  on.  We  have,  therefore,  determined  the  ques- 
tions involved  in  accordance  with  fundamental  principles  as 
we  understand  them. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded  to  said  court,  with  directions  to 
enter  a  judgment  upon  the  facts  as  stipulated,  in  favor  of 
the  appellant,  appellant  to  recover  costs. 

STKAUP,  C.  J.,  and  McOARTT,  J.,  concur. 


NEUBERGER  v.  BOBBINS. 

No.  2032.    Decided  January  19,  1910  (106  Pac.  933). 

1.  TarAL — ^Tbial  by  Ooubt — ^Issxtes — ^Pindinos,  A  finding  entirely 
ootside  of  tlie  issues  is  erroneous  and  cannot  be  upheld.  (Page  203.) 

2.  Sales — Action  iob  Unpato  Pbicb-— Issues — ^FiNDmos.  Whre  a 
seller  sued  for  the  balance  due  on  a  contract  on  the  theory  that  he 
had  performed  the  contract  binding  him  to  sell  and  deliver  the  a- 
mount  of  wheat  he  then  had  on  hand,  and  the  undisputed  evidence 
showed  that  he  had  on  hand  two  thousand  one  hundred  and  sixty- 
three  bushels,  and  that  he  delivered  only  one  thousand  one  hundred 
forty-two  and  one-half  bushels,  a  finding  that  the  seller  had  fully  per- 
formed his  part  of  the  contract  was  unauthorized.     (Page  203.) 

3.  Contracts — Stipuiations — ^Waiver.  A  waiver  of  performance  of 
stipulations  of  a  contract  must  be  pleaded  to  be  available.  (Pago 
203.) 
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Appeal  from  District  Court,  First  District;  Hon.  W.  W. 
Maughan,  Judge. 

Action  by  F.  A.  Neubeiiger  against  David  Robbina,  doing 
busmess  under  the  firm  name  of  David  Bobbina  &  Company. 

Judgment  for  plaintiff.    Defendant  appeals. 

BSVBBSED^  WITH  DIBEOTIONS  TO  OBAITT  A  NEW   TBIAI.. 

Nebeker,  Hart  &  Nebeher  for  appellant. 
A.  A.  Law  for  respondent 

McCARTT,  J. 

This  appeal  is  from  a  judgment  rendered  in  the  district 
court  of  Cache  County,  Utah,  in  favor  of  plaintiff  and  for  the 
sum  of  $176.73.  The  facts  and  circumstances  over  which  the 
controversy  arose  are  as  follows:  On  or  about  September 
1,  1907,  the  defendant,  who,  under  the  name  of  David  Bob- 
bins &  Co.,  at  Salt  Lake  City,  Utah,  was  engaged  in  busi- 
ness buying  and  selling  farm  products,  through  his  agent, 
M.  F.  Rigby,  contracted  wilh  plaintiff  and  several  other  par- 
ties who  were  engaged  in  farming  in  Box  Elder  C6unty, 
Utah,  for  the  purchase  of  their  wheat.  Defendant,  at  the 
time  the  contracts  were  made,  paid  plaintiff  one  hundred 
doUare  on  the  purchase  price  of  the  wheat,  and  received  from 
him  the  following  receipt,  which  contains  the  terms  and  con- 
ditions upon  which  plaintiff  agreed  to  dispose  of  his  wheat 
to  defendant:  "September  1,  1907.  Received  from  David 
Robbinfl  &  Company,  of  Salt  Lake  City,  one  hundred  dol- 
lars in  part  paynaent  of  three  tbooisand  bushels  number  1 
white  milling  wheat  at  sixty-four  cents  per  bushel,  sacked, 
to  be  delivered  f.  o.  b.  cars  at  Kolmer,  on  October  16,  1907, 
balance  of  paynient  to  be  made  on  delivery  of  said  wheat 
F.  A.  Neuberger.  (This  contract  not  transferable.)"  Im- 
mediately after  the  contracts  referred  to  were  entered  intoy 
the  market  price  of  wheat  advanced  from  sixty-four  cents  to 
sixty-eig^t  cents  per  bushel,  and  plaintiff  became  dissatisfied 
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mth  the  bai^n  he  had  made  with  defendant  for  the  sale 
of  his  wheat,  and,  on  September  ISth,  wrote  to  Mr.  Higby, 
defendant's  agent^  and  informed  him  that  neither  he^  the 
plaintiff,  nor  the  other  farmers  who  had  contracted  to  sell 
their  grain  for  sixty-fonr  cents  per  bushel  would  deliver  it 
at  that  price.  In  the  course  of  the  letter,  he  says:  "They 
are  not  at  all  satisfied  with  the  deal,  and  I  myself  .  •  . 
do  not  feel  contented.  ...  I  am  instructed  by  them  to 
notify  you  positively  that  you  cannot  have  this  grain  unless 
you  pay  them  the  regular  market  prica  .  *  .  If  you 
want  to  pay  the  right  and  satisfactory  price,  you  can  have 
the  grain;  if  not,  the  contracts  will  not  be  honored  and  the 
grain  will  not  be  furnished.'^  On  Sept^nber  23d,  he  wrote 
direct  to  the  defendant,  and,  in  the  course  of  his  letter, 
stated:  ^ITow,  gentlemen,  we  will  just  give  you  this  propo- 
sition, that  if  you  want  our  wheat  you  will  pay  us  as  much 
as  others  are  paying;  if  not^  we  cannot  accommodate  you, 
and  any  amounts  you  have  advanced  will  be  promptly  re- 
turned to  you  with  interest'^ 

Some  of  the  farmers  who  were  interested  with  plaintiff  in 
the  matter  were  called  as  witnesses,  and  denied  that  they  had 
authorized  plaintiff  to  write  to  defendant  in  their  behalf. 
This,  however,  is  unimportant,  as  they  are  not  parties  to  the 
suit  In  response  to  the  letters  written  by  plaintiff  advising 
defendant  that  he  would  not  deliver  any  wheat  for  the  price 
specified  in  the  contract,  defendant  sent  his  agent,  Mr.  Rigby, 
to  meet  with  plaintiff  and  the  other  farmers  who  were  dis- 
satisfied with  their  contracts.  Mr.  Kigby  accordingly  met 
with  the  parties  who  were  dissatisfied  and  agreed  to  pay 
them  sixty-eight  cents  instead  of  sixty-four  cents  per  bushel 
for  their  wheat  Plaintiff  was  not  present  in  person,  but  was 
represented  by  his  son,  J.  J.  Neuberger,  who  had  charge  of 
the  farm  upon  which  the  grain  in  question  was  raised. 
There  seems  to  be  some  conflict  in  the  evidence  as  to  what 
was  said  upon  that  occasion  respecting  the  amount  of  grain 
plaintiff  should  deliver  under  the  new  or  modified  oontract 
0.  J.  NoTTy  a  witness  for  plaintiff,  testified  in  part,  as  fol- 
lows :     'If  r.  Rigby  said  on  account  of  us  not  being  satisfied 


Digitized  by 


Google 


200  Thiety-Seven  Utah. 


he  came  out  to  make  other  arrangements  with  us.'^  This 
testimony  is  not  denied.  The  witness  further  testified :  "I 
remarked  to  Mr.  Rigby  that  ...  I  didn't  see  how  we 
could  furnish  the  amount  we  agreed  upon  in  the  first  con- 
tract^ .  .  .  and  he  said  as  far  as  he  was  concerned  that 
would  not  make  so  much  difference,  'just  so  we  get  what 
you  have  to  spare.  That  is  all  we  look  for.' "  In  answer 
to  the  question,  'T>id  you  hear  Mr.  Neuberger  say  anything 
with  reference  to  the  amount  of  wheat  that  he  would  agree 
to  sell  and- deliver P'  the  witness  replied:  "No,  sir;  he 
didn't  state  any  amount"  Several  other  witnesses  testified 
to  the  same  thing  with  respect  to  the  amount  of  wheat  that 
was  to  be  delivered.  J.  J.  Neuberger  was  called  as  a  witness 
for  plaintiff  and  testified  that  there  were  2163  bushels  of 
wheat  raised  and  threshed  on  his  father's  (the  plaintiff's) 
farm  in  1907.  He  was  questioned  by  plaintiff's  coimsel  in 
reference  to  the  conversation  he  had  with  Eigby  at  the  time 
it  is  alleged  a  new  contract  was  entered  into  for  the  sale  of 
the  wheat  raised  on  plaintiff's  farm,  and  testified  as  follows : 
"Q.  What  was  said  with  reference  to  the  quantity  of  wheat 
to  be  sold  and  delivered?  A.  Mr.  Rigby  adced  me  how 
much  grain  I  could  deliver  ,and  I  told  him  2163,  and  he  says 
all  right  Q.  What  was  said  by  you  with  reference  to  the 
amount  that  you  would  sell  of  your  faither's  wheat?  A. 
I  told  him  I  would  deliver  all  I  could  posibly  spare."  This 
and  other  testimony  of  similar  import  was  denied  by  Rigby, 
who  testified  that  plaintiff  sold  him  3000  bushels  of  wheat 
and  that  he  expected  him  to  deliver  that  amount  He  said : 
"That  was  the  understanding  that  I  had.  I  supposed  that 
he  was  going  to  thresh  3000  bushels."  The  record  shoves 
that  of  the  2163  bushels  of  wheat  raised  on  the  farm  only 
1142%  bushels  were  delivered  by  plaintiff  under  the  con- 
tract Defendant  paid  plaintiff  $600  on  the  wheat  delivered, 
leaving  unpaid  a  balance  of  $176.73  of  the  contract  price. 
Defendant  refused  to  pay  this  alleged  balance,  and  plaintiff 
began  this  action  to  recover  from  defendant  $176.73,  with 
interest  thereon  from  November  1,  1907. 
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The  oomplaint  is  in  the  u&ual  form  for  breach  of  con- 
tracts of  this  character.  Defendant  answered,  setting  up  the 
terms  and  conditions  of  the  contract  as  first  entered  into 
between  him  and  plaintiff,  and  further  alleged  as  a  counter- 
claim ''that  thereafter  plaintiff  wilfully  refused  to  deliver 
said  wheat  or  any  part  thereof  to  defendant  as  agreed ;  that 
thereupon,  in  order  to  induce  plaintiff  to  comply  with  said 
agreement  without  suit,  the  said  defendant  consented  to  the 
modification  of  said  agreement  by  agreeing  to  give  the  said 
plaintiff  the  sum  of  sixty-eight  cents  per  bushel  instead  of 
sixty-four  cents  per  bushel  as  per  said  original  agreement" 
Defendant  admits  the  delivery  by  plaintiff  of  1142 J  bush- 
els, but  alleges  "that  plaintiff  failed  and  refused  to  deliver 
the  balance  of  said  3000  bushels  as  per  said  agreement. 
.  .  .  That  owing  to  the  failure  of  plaintiff  to  comply 
with  his  said  contract  and  deliver  the  full  quantity  of  wheat 
as  agreed,  defendant  was  compelled  to  pay  the  sum  of  eighty- 
three  cents  per  bushel  for  said  deficiency  to  make  up  and 
fulfill  his  contract'^  which  he  entered  into  for  the  sale  of 
the  wheat  to  another  party,  to  his  damage  in  the  sum  of 
$278. 

Plaintiff  filed  a  reply  to  defendant's  answer  and  counter- 
claim and,  among  other  things,  alleged :  "That  at  the  time 
when  the  contract  mentioned  in  defendant's  counterclaim  was 
entered  into  plaintiff  had  not  threshed  his  grain,  and  at  said 
time  stated  that  he  would  probably  have  3000  bushels  of 
wheat,  and  agreed  with  defendant  that  he  would  sell  all  his 
wheat  to  him  whatever  the  quantity  might  be.  .  .  .  That 
about  the  1st  day  of  October,  1907,  defendant  en- 
tered into  the  contract  set  forth  in  plaintiff's  complaint,  but 
said  contract  was  not  intended  as  a  modification  of  the  for- 
mer agreement,  and  was  different  in  all  its  terms  except  as 
to  place  of  delivery  of  the  said  wheat  and  was  understood  by 
both  parties  thereto  as  an  entirely  new  contract  in  which 
plaintiff  only  agreed  to  sell  the  amount  of  wheat  he  had  on 
hand  at  said  time." 

On  these  issues  the  court  found  as  follows:     (3)     "That 
on  or  about  the  10th  day  of  October,  1907,  plaintiff  and  de- 
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fendant  agreed  upon  a  modifioation  of  the  oontract  made 
md  entered  into  by  th^n  as  aforesaid,  whereby  the  plaintifP, 
by  the  terms  of  the  said  oontract  as  modified  and  changed, 
agreed  to  sell  and  deliver  to  the  defendant  so  much  of  his 
said  crop  of  wheat  as  he,  the  said  plaintiff,  could  spare." 
(4)  "That  plaintiff  .  .  .  did,  pursuant  to  the  terms  of 
said  contract  as  modified  and  changed,  sell  and  deliver  to 
defendant,  1142^  buehels  of  wheat  at  the  place  and  in  the 
manner  as  agreed  upon  as  aforesaid  and  in  all  respects  per^ 
form  all  of  the  conditions  and  covenants  agreed  by  him  to  be 
performed  pursuant  to  the  terms  of  said  contract  as  modi- 
fied.'' Defendant  contends  that  that  part  of  the  third  find- 
ing of  fact,  'w^ierein  the  court  finds  that  "plaintiff  agreed 
to  sell  and  deliver  to  defendant  so  much  of  his  said  crop 
of  wheat  as  he,  the  said  plaintiff,  could  spare,"  is  outside 
of  the  issues  made  by  the  pleadings,  and  that  the  fourth 
finding,  wherein  it  recites  that  "plaintiff  in  all  respects  per- 
formed all  of  the  conditions  and  covenants  agreed  by  him 
to  be  performed  pursuant  to  the  terms  of  the  said  contract 
as  modified,"  is  not  only  unsupported  by,  but  is  contrary  to, 
the  evidence. 

In  his  counterclaim  defendant  pleaded  and  rdied  upon 
the  contract  as  first  entered  into  between  himself  and  plain- 
tiff, which,  he  alleges,  was  modified  so  as  to  increase  the 
price  he  was  to  pay  for  the  plaintiff's  grain,  but  not  others 
wise.  On  the  other  hand,  plaintiff,  in  his  reply  to  defend- 
ant's ooxmtarclaim,  alleged  that  "an  entirely  new  agreement" 
was  entered  into  "in  which  plaintiff  only  agreed  to  sell  the 
amount  of  wheat  he  actually  had  on  hand  at  the  time."  It 
will  thus  be  seen  that  the  pleadings  represented  the  question, 
namely,  was  the  contract  modified  as  alleged  by  defendant, 
or  was  a  new  contract  entered  into  "in  whidi  plaintiff  agreed 
to  sell  the  amount  of  wheat  he  actually  had  on  hand  at  said 
time,"  as  pleaded  by  plaintiff  ?  Now,  the  court,  instead  of 
making  a  finding  responsive  to  and  within  this  issue,  found 
that  a  contract  entirely  different  from  either  the  contract 
pleaded  by  plaintiff  or  that  pleaded  by  defendant  had  been 
entered  into  by  the  parties.    The  finding  being  entirely  out- 
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^de  of  the  issues  is  therefore  erroneous  and  cannot  be  upheld. 
Nor  can  the  finding  of  the  .court  that  plaintiff  fully 
performed  his  part  of  the  contract  be  upheld.    Under  1 

the  contract  pleaded  by  plaintiff  in  his  reply  to  de- 
fendant's counterclaim^  he  obligated  himself  to  sell  and  de- 
liver to  defendant  the  '^amount  of  wheat  he  actually  had  on 
hand,"  and  the  undisputed  evidence  shows  that  he  had  on 
hand  at  the  time  he  made  this  alleged  new  contract  2163 
busliels,  and  it  is  admitted  that  he  delivered  only  1142^ 
bushels.  After  the  1142^^  bushels  were  delivered,  there  was 
some  correspondence  had  between  the  parties  respecting  an 
alleged  balance  due  plaintiff  for  his  wheal  It  is 
daimed  by  counsel  in  his  brief,  if  we  correctly  under-  2 

stand  his  position,  that  this  correspondence,  when  con- 
sidered in  connection  with  other  f acts^  shows  that  defendant 
waived  performance  of  the  contract  as  to  the  amount  of 
wheat  to  be  delivered.  Plaintiff's  case  was  not  predicated 
upon  any  claim  or  theory  of  waiver.  To  the  contrary  it 
was  predicated  upon  the  theoiy  that  he  had  complied  with  all 
the  terms  of  his  contract  Waiver  was  not  pleaded,  and 
hence  was  not  an  issue  in  the  case.  It  is  therefore 
unnecessary  for  us  to  reproduce  or  review  any  of  the  3 

oarrespondenoe  mentioned  or  to  further  refer  to  it. 
The  judgment  is  reversed,  with  directions  to  the  lower 

court  to  grant  a  new  trial.    The  costs  of  this  appeal  to  be 

taxed  against  respondent 

STKATXP,  C.  J.,  and  FMCK,  J.,  concur. 
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AKNOLD  V.  POPE,  Sheriff. 

No.  2064.    Decided  Januaiy  20,  1010  (108  Pac  351.) 

1.  Pleading — Soofb  or  Qenebal  Dehxtbbeb.  A  general  demurrer 
reaches  only  defects  of  substance.      (Page  205.) 

2.  Execution — iNJimcnoN — Necessabt  Pabtibs.  In  an  action  to  en- 
join the  collection  of  a  judgment,  the  judgment  creditor  or  his  legal 
representative  is  a  necessary  party.     (Page  206.) 

3.  Appeal  and  Ers(»— Revhw — Habmlbss  Erbor— Sustainino  Db- 
KUBBEB.  While  ordinarily  the  objection  that  there  is  a  defect  of 
parties  must  be  taken  by  special  demurrer,  where  the  defect  appears 
from  the  face  of  the  complaint,  yet,  where  the  complaint  also  fails 
to  state  a  cause  of  action  against  the  only  party  to  the  action,  it  is 
not  prejudicial  error  to  siistain  a  general  demurrer  to  the  complaint, 
although  a  good  cause  of  action  is  stated  against  one  not  a  party  to 
the  action.     (Page  206.) 

4.  Execution — ^Restbaining  CbixBcnoN  or  Judgicknt— Action 
Against  Sheeiff  Alone.  A  judgment  debtor  seeking  to  enjoin  the 
collection  of  a  judgment  because  of  insolvency  of  a  judgment  cred- 
itor, and  because  he  has  a  valid  subsisting  judgment  against  the 
creditor  which  is  a  set-oflf  to  the  judgment  sought  to  be  collected, 
has  no  cause  of  action  against  the  sheriff  alone  to  whom  an  execution 
has  been  given  by  the  judgment  creditor.     (Page  206.) 

Appeal  from  District  Court,  Fourth  District;  Hon.  J.  E. 
Booth,  Judge. 

Suit  by  John  H.  Arnold  against  Richard  Pope,  Sheriff. 
Judgment  for  defendant    Plaintiff  appeals. 

Affibmed. 

/.  A.  Wilson  for  appellant 

Peter  Hansen  for  respondent 

FRICK,  J. 

In  the  complaint  it  is  alleged  in  substance,  that  Ascnath 
Chadwick  had  obtained  a  judgment  against  the  appellant 
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and  one  A,  C.  Emert  for  $221.50,  which,  at  the  time  of  filing 
the  complaint,  was  in  full  force  ae  appeared  from  the  reo- 
ords  of  the  district  court  of  Uintah  County,  Utah;  that  on  a 
day  named  said  Chadwick  caused  an  execution  to  be  issued 
on  said  judgment  out  of  said  court  and  placed  the  same  in 
the  hands  of  the  defendant,  as  sheriff  of  said  county,  with 
directions  that  he  collect  the  amount  aforesaid,  as  by  said 
execution  commanded ;  that  the  plaintiff  also  has  a  judgment 
against  the  said  Asenath  Chadwick,  in  the  court  aforesaid, 
for  the  simi  of  $363.67,  whidi  is  in  full  force  and  effect  The 
complaint  contains  many  other  all^ations  of  fact  which  are 
unnecessaoy  to  state.  From  all  the  allegations,  however,  it 
is  made  to  appear  that  said  Asenath  Chadwick  is  further 
indebted  to  the  plaintiff  and  that  she  is  insolvent,  and  that 
therefore  the  defendant  aberiff  should  be  restrained  from 
satisfying  said  execution,  and  that  the  judgment  of  the 
plaintiff  should  be  offset  against  the  judgment  of  said  Chad- 
wick. The  defendant  sheriff  appeared  and  demurred  gen- 
erally to  the  complaint.  Upon  a  hearing  on  the  demurrer 
the  district  court  sustained  the  same,  and,  the  plaintiff  elect- 
ing to  stand  upon  the  allegations  of  his  complaint,  the  court 
entered  judgment  dismissing  the  action.  Appellant  assigns 
the  ruling  of  the  court  as  error. 

It  is  not  dear  upon  what  ground  the  court  based  its  rul- 
ing, but  we  assume  that  the  demurrer  was  sustained  upon 
the  ground  that  the  complaint  did  not  state  facto  sufficient 
to  constitute  a  cause  of  action  against  the  defendant  sheriff. 
If  the  demurrer  had  been  based  upon  the  ground  of  a  defect 
of  parties  defendant,  it  should  undoubtedly  have  been 
sustained.    The  demurrer,  however,  was  general,  and  1 

thus  could  only  reach  defecta  of  substance.     We  are 
of  the  opinion,  however,  that  the  complaint,  in  so  far  as  the 
defendant  sheriff  was  concerned,  was  defective  in  matters  of 
substance,  as  well  as  in  not  making  the  judgment  creditor, 
Asenath  Chadwick,  a  party  defendant  to  the  action.     The 
defendant  sheriff    was  the  mere    instnmient  or  agent    of 
Asenath   Chadwick  through  whom  the  law  required  her  to 
act  in  attempting  to  collect  the  amount  due  upon  the  exe 
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oution  isBued  upon  her  judgment  The  plaintiff  stated  no 
faxsts  constituting  a  cause  of  action  against  the  defendant 
aherifP.  It  certainly  cannot  be  contended  that,  because  a 
complaint  states  a  good  cause  of  action  against  the  real  party 
in  interest,  it  therefore  states  a  good  cause  of  action 
against  another  who  is  made,  and  who  may  be,  a  2 

necessaiy  party  defendant  to  the  action.  Nor  can  it 
be  doubted  that,  in  an  action  by  which  it  is  sought  to  en- 
join the  collection  of  a  judgment,  the  judgment  creditor,  or 
his  l^al  representative,  is  a  necessary  party.  We  know  of  no 
rule  of  law  or  practice  which  authorizes  a  court  to  pass  upon 
the  legal  rights  of  any  person  without  mating  him  a  party 
to  the  action  or  proceeding  by  which  it  is  attempted  to  pass 
upon  such  rights.  While,  ordinarily,  the  objection 
that  there  is  a  defect  of  parties  must  be  taken  by  spe-  3 

cial,  and  not  by  general,  demurrer,  where  the  defect 
appears  f som  the  face  of  the  complaint,  yet  there,  as  in  this 
case,  the  complaint  also  fails  to  state  a  cause  of  action  against 
the  only  parfy  to  the  action,  it  cannot  constitute  preju- 
dicial error  to  sustain  a  general  demurrer  to  the  com-  4 
plaint,  although  a  good  cause  of  action  is  stated 
therein  against  one  not  a  party  to  the  action.     In  view, 
therefore,  that  the  complaint  did  not  state  a  cause  of  action 
against  the  only  defendant  to  the  action,  the  court  did  not 
err  in  sustaining  the  general  demurrer. 

The  judgment,  therefore,  should  be,  and  it  accordingly  is, 
affirmed,  with  costs  to  respondent 

STEAUP,  0.  J.,  and  McCAETY,  J.,  concur. 
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TADD  V.  SAN  PEDRO,  LOS  ANGELES  &  SALT  LAKE 
RAILROAD  COMPANY. 

No.  2(MS2.    Dedded  January  21,  1910.     (106  Pao.  043). 

1.  MA8TCB     AUB     SKSVAmV-IirJUBT     TO     SERYAinV— NEGUGEIfCB— EVI* 

PRNCB.  In  an  action  hj^  a  section  hand  for  injuries  reoeived  in  a 
box  car,  from  which  he  was  unloading  ties  piled  therein,  bj  the  fall 
of  one  of  the  ties  on  plaintifiT's  foot,  evidence  held  not  to  show  that 
the  method  adopted  by  the  foreman  of  pulling  the  ties  down  from 
the  pile  with  a  pick  was  not  reasonably  safe.     (Page  211.) 

2.  Masteb  ahd  SnvANT-— Injxtbisb  to  SnvANT-— Nbqligknob— Eyi- 
DKNCB.  The  fact  that  plaintiff's  foreman  was  vexed  and  in  a  hurry, 
while  engaged  in  pulling  down  ties  froom  the  end  of  a  box  car  for 
unloading;  did  not  tend  to  prove  negligence;  it  not  appearing  that 
he  used  more  force  than  was  necessary  in  pulling  down  the  ties. 

(Page  211.) 

3.  Mastib  aub  Sbbvant— Asscjhftion  or  Risk— Obyious  Danoeb. 
The  unloading  of  ties  piled  crosswise  in  one  end  of  a  box  car  re- 
quiring no  special  skill  or  experience,  and  the  danger  of  the  work 
being  obvious  to  a  section  hand  doing  it,  he  assumed  the  risk  of 
injury  from  ties  falling  upon  him  which  were  pulled. down;  espe- 
eially  where  he  admited.that  he  fully  understood  the  danger  when 
the  ties  were  puUed  down.     (Page  211.) 

4.  Master  aud  Sbbvant— Injuxibs  to  Servant— SmncncNcr  of  Evi- 
DBNOD— Sebvant's  APPBBCiATion  ow  Danoeb.  In  a  section  hand's 
action  for  injuries  by  cross-ties  falling  upon  him,  which  were  being 
pulled  down  from  the  aid  of  a  box  car  for  unloading,  evidence  held 
to  show  that  plaintiff  fully  appreciated  the  danger  to  which  he  was 
exposed  in  doing  the  work.     (Page  212.) 

Appeal  from  District  Court,  Fourth  District;  Hotl  J.  E. 
Booth,  Judge. 

Action  by  Thomas  Tadd  against  the  San  Pedro,  Los  An- 
^es  &  Salt  Lake  Bailroad  Company. 

Judgment  for  plaintiff.    Defendant  appeals. 

Revjuoucd* 
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Pennel  Cherrington,  Dana  T.  Smith  and  W.  E.  Bydalch 
for  appellant. 

A.  B.  Morgan  and  Powers  &  Marioneaux  for  reBpondent. 

McCARTY,  J. 

Plaintiff  brought  this  Buit  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  him  through 
the  negligence  of  defendant  The  answer  denies  the  acts 
of  negligence  charged  in  the  complaint,  and  alleges  contrib- 
utory negligence  and  assumption  of  risk  upon  the  part  of 
the  plaintiff.  A  trial  was  had,  which  resulted  in  a  verdict 
for  the  plaintiff  in  the  sum  of  two  thousand  dollars.  From 
the  judgment  entered  on  the  verdict,  defendant  appeals. 

Plaintiff  was  sworn  as  a  witness  in  his  own  behalf  and 
testified  in  substance:  That  on  the  afternoon  of  May  6, 
1907,  when  he  received  the  injury  complained  of,  he  was 
in  the  employ  of  defendant  as  a  section  hand,  and  had  been 
so  employed  for  several  years  prior  thereto;  that  at  about 
two  o'clock  on  the  afternoon  in  question,  after  having  per- 
formed some  other  duties  in  the  line  of  his  employment,  he 
joined  his  foreman,  a  Mr.  Garrett,  and  another  section  hand 
by  the  name  of  Johns,  who  were  unloading  ties  from  a  box 
car ;  that  the  north  end  of  the  car  was  filled  to  the  door  with 
ties,  but  to  the  south  Garrett  and  Johns  had  removed  a  quan- 
tity of  ties,  leaving  about  eight  feet  of  clear  space  in  the  car; 
that  the  ties  were  piled  crosswise  of  the  car,  and  in  tiers 
eight  feet  high;  that  when  he  entered  the  oar  about  half 
of  the  first  tier  of  ties  remaining  therein  had  been  removed ; 
that  in  removing  the  remainder  of  this  tier,  consisting  of 
about  six  or  seven  ties,  Garrett,  with  the  use  of  a  pick,  pulled 
them  down  one  at  a  time  as  plaintiff  and  Johns  shoved  them 
out  of  the  oar;  that  Gflrrett  then  stu<^  his  pick  in  the  top  of 
the  next  tier  of  ties  and  pulled  them  down ;  that  when  the 
ties  fell  they  caught  him  (plaintiff)  across  the  foot;  that  he 
got  back  into  the  southeast  comer  of  the  car,  but  could  not 
keep  out  of  the  way  of  the  falling  ties  because  of  the  limited 
amount  of  dear  space  in  the  car. 
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On  CTOSS-examinatioii  plaintiff  testified :  "After  wo  began 
unloading  the  ties  it  was  two  or  three  minutes  before  I  was 
injured.  In  the  first  tier  that  was  pulled  down  there  were 
six  or  seven  ties.  It  was  only  about  half  a  tier.  Garrett 
pulled  them  down  and  we  threw  them  out.  He  stuck  the 
pick  in  and  pulled  off  the  tier  and  Johns  and  I  shoved  them 
out  through  the  door.  Qiarrett  pulled  the  next  tier  down 
with  a  pick.  I  knew  he  was  going  to  do  it.  I  understood 
that  after  we  got  through  taking  out  the  half  tier  of  ties, 
we  were  to  throw  out  some  more  after  they  were  pulled  down 
for  US.  Garrett  pulled  them  down  with  the  pick  he  used  on 
the  others  and  I  got  back  as  far  as  I  could  in  the  end  of  the 
car  to  get  out  of  the  way  of  the  ties  when  they  fell,  because 
I  knew  that  when  he  stuck  his  pick  in  and  pulled  them  down 
they  would  fall.  I  got  back  as  far  as  I  oould  in  the  car 
because  I  was  afraid  they  would  hit  me.  Common  sense 
would  tdl  you  why  I  got  back.^* 

Johns  was  called  as  a  witness  and  testified  in  part,  as  fol- 
lows: "When  Tadd  (plaintiff)  got  in  the  oar  there  was 
eight  or  nine  feet  of  clear  space.  I  told  Garrett  not  to  use 
the  pidsy  but  he  said  he  had  taken  down  ties  that  way  and 
never  hurt  anyone.  I  told  him  I  was  afraid  of  those  ties 
coming  down  on  us.  I  told  him  he  was  liable  to  get  hurt. 
Garrett  was  in  a  big  rush  and  hurry,  and  was  vexed.  The 
ties  were  water«oaked  and  would  weigh  one  hundred  and 
fifty  pounds.  We  took  out  a  half  a  tier  of  ties  and  then 
started  on  another  tier.  Before  pulling  them  down  Gar- 
rett said,  'Look  out!'  and  I  hollered  to  Tadd,  T^iook  outl' 
and  the  first  thing  I  knew  Tadd  was  caught  Garrett  said 
*Stand  back  boysl*  and  I  got  up  on  the  ties  (lying  length- 
wise of  the  car  in  the  south  end  thereof),  and  was  looking 
for  the  ties  to  fall,  and  the  old  man  got  back  in  the  oomer. 
It  was  maybe  half  a  minute  that  elapsed  before  the  ties  fell 
on  Tadd.  The  next  thing  I  heard  the  old  man  greaning  in 
the  oomer  of  the  car.  There  was  a  tie  lying  on  his  foot  and 
T  threw  it  off.  I  remonstrated  with  Garrett  about  the  way  he 
was  pulling  the  ties  down  in  the  presence  of  Tadd,  and  told 
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him  it  was  dangerous.  It  was  the  second  full  tier  that  was 
pulled  down  after  Tadd  got  in  the  car  that  fell  on  him. 
Both  times  Garrett  warned  us  to  get  back." 

Garrett  was  then  called  as  a  witness  by  defendant,  and 
testified,  in  part,  as  follows:  "The  car  was  thirty-six  feet 
long.  The  doors  were  six  feet  wide.  While  Tadd  was  work- 
ing there  the  doors  were  entirely  open  on  both  east  and  west 
sides.  There  were  six  or  seven  ties  in  the  first  tier  after 
Tadd  came  in.  I  pulled  them  down  with  the  pick.  .  .  . 
After  that  I  went  to  another  tier.  .  .  .  We  unloaded 
that  tier  in  the  same  way,  and  then  pulled  down  another 
tier  in  the  same  way  with  the  pick.  ...  I  saw  tlie  tie 
hit  Tadd.  It  hit  the  floor  first  and  then  rolled  towards  me. 
I  stepped  over  it  and  it  passed  me  and  on  to  Tadd's  toe. 
When  the  ties  were  pulled  down  Mr.  Johns  stood  on  the  end 
of  a  tie  which  was  running  lengthwise  from  the  south  end 
of  the  oar.  There  were  other  ties  projecting  out  and  Tadd 
could  have  gotten  on  one  of  them.'* 

The  forgoing  is,  in  substance,  the  evidence  bearing  upon 
the  question  of  defendant's  negligence,  the  alleged  contribu- 
tory negligence  of  plaintiff,  and  assumed  risk.  When  the 
evidence  was  all  in  and  both  parties  had  rested,  defendant 
asked  the  court  to  peremptorily  instruct  the  jury  to  return 
a  verdict  in  its  favor.  The  refusal  of  the  court  to  so  in- 
struct the  jury  is  assigned  as  error. 

Appellant  contends  that  it  was  entitled  to  a  directed  ver- 
dict :  First,  on  the  groimd  that  there  was  no  evidence  what- 
ever that  tended  to  show  negligence  on  its  part ;  and,  second, 
that  the  evidence,  VTithout  conflict,  showed  that  whatever 
risks  and  dangers  were  involved  in  the  unloading  of  the  ties 
were  open  and  obvious  to  plaintiff,  and  that  he  thereby  as- 
sumed them. 

The  only  particulars  in  which  respondent  claims  that  ap- 
pellamt  was  negligent  are :  First  the  way  in  which  the  tiers 
of  ties  were  pulled  down  by  Garrett;  and,  second,  "the 
unreasonable  haste  and  vexation"  with  which  Garrett  pulled 
them  down.  The  only  proof  relied  upon  to  show  that  the 
method  by  which  the  ties  were  pulled  down  by  Garrett  was 
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negligent  was  the  opinion  of  Johns,  that  some  other  way  of 
unloading  them  would  be  less  dangerous.  This,  however, 
did  not  prove  that  the  method  adopted  by  appellant  was  not 
a  reasonably  safe  ona  Nor  does  the  fact  that  Gar- 
rett was  vexed  and  in  a  hurry  tend  to  prove  negli-  1,  2 
gence.  It  is  not  claimed,  nor  does  the  evidence 
show,  that  Gkrrett,  in  pulling  down  the  ties  with  his  pick, 
ufied  any  more  force  than  was  necessary  to  bring  them  to  the 
floor  of  the  car,  hence  the  testimony  of  Johns  that  Garrett 
\ivas  vexed  and  was  rushing  the  work  did  not  prove,  nor 
did  it  tend  to  prove,  any  issue  in  the  case.  The  evidence, 
when  taken  and  considered  in  the  light  most  favorable  to 
respondent^  wholly  fails  to  establish  negligence  on  the  part 
of  appellant.  We  are  also  of  the  opinion  that  a  verdict 
should  have  been  directed  for  appellant  on  the  ground  that 
respondent  assumed  the  risks  and  dangers  to  whidi  he  was 
exposed.  The  unloading  of  the  ties  was  a  work  which  re- 
quired no  special  knowledge,  skill,  or  experience  on  the  paort 
of  those  engaged  in  it  And  the  risks  and  dangers 
of  the  employment  were  as  open  and  obvious  to  re-  3 

spondent  as  they  were  to  appellant^  and  they  were  of 
such  a  character  that  any  man  of  ordinary  intelligence  could 
not  help  but  appreciate  and  understand  them.  And  the  evi- 
dence in  this  case  affirmatively  and  conclusive  shows  that  re- 
spondent understood  and  fully  appreciated  the  very  element 
of  danger  that  caused  his  injury.  Johns,  in  the  presence  of 
respondent,  remonstrated  with  Garrett  about  the  way  in 
which'  he  was  pulling  down  the  ties  and  told  him  that  it  was 
dangerous,  and  that  he  (Garrett)  was  liable  to  get  hurt 
When  Garrett  was  in  the  act  of  pulling  down  the  ties  he  said 
to  respondent  and  Johns,  "Stand  back,  boys!"  and  Johns 
also  shouted  to  respondent  to  "Look  out!"  That  respond- 
ent fully  realized  and  appreciated  the  danger  to  which  he  was 
exposed  is  conclusively  shown  by  his  own  evidence,  wherein 
be  said  "I  got  back  as  far  as  I  could  in  the  end  of  the  car 
to  get  out  of  the  way  of  the  ties  when  they  fell,  because 
I  knew  thsit  when  he  (Garrett)  stuck  the  pick  in  and  pulled 
tiieDi  down  th^  would  fall.     I  got  back  as  far  as  I  could 
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in  the  oar  because  I  was  afraid  they  would  hit  me. 
Common  Bense  would  tell  you  why  I  got  back.*^    Ao-  4 

cording  to  the  facts  as  thus  detailed  by  himself^  re- 
spondent, under  all  the  authorities,  assumed  the  very  risk 
and  element  of  danger  that  caused  the  injuiy  upon  which  he 
bases  his  right  to  recover. 

The  judgment  is  reversed.    Costs  of  this  appeal  to  bo  taxed 
against  respondent 

STRAUP,  C.  J.,  and  FRICK,  J.,  oonoor. 


SOWARDS  et  al.  v.  MEAGHER  et  aL 
No.  2052.    Deoided  January  22,  1910  (108  Pac.  1112). 

1.  Evn)KNCB— Judicial  Notioi^— Acts  or  Conobbss.  Judicial  notice 
ia  taken  of  an  act  of  Congress  restoring  Indian  reserved  lands  to 
the  public  domain.     (Page  216.) 

2.  WATIB8  Ain>  Watxb  Courses — ^Public  Watds — ^Appbopsiation. 
The  right  to  use  unappropriated  waters  on  the  public  domain  and 
a  right  in  the  land  itself  are  severable;  the  former  not  depending 
upon  the  latter.     (Page  218.) 

8.  Watbbs  Am)  Watxb  Coubsbs — ^Appbc^biation — ^Laws  (Sovebnino. 
Acquisition  of  the  right  to  use  unappropriated  public  waters  whether 
on  the  public  domain,  within  a  reservation,  or  elsewhere,  is  con- 
trolled by  the  laws  and  customs  of  the  state  in  which  the  water  is 
found.     (Page  218.) 

4.    WATBB  AlfD  WlATXB  COUBSBS — PUBIJO  WATBBS — BRIGHT  TO  APPBOP- 

BiAiv.  The  right  to  use  waters  on  the  public  domain  for  a  bene- 
ficial purpose  may  be  acquired  by  mere  appropriation,  and  the  first 
appropriation  takes  against  the  world  to  the  extent  of  his  estab- 
lished appropriation,  though  at  the  time  of  his  application  to  the 
state  engineer  he  has  no  present  right  in  the  lands  bordering  the 
source  of  supply  nor  in  the  lands  to  be  benefited;  he  being  entitled 
to  conduct  the  water  across  intervening  public  land  to  irrigate  lands 
held  by  him  or  others  or  to  dispose  of  it  for  a  beneficial  purpose  on 
lands  held  or  owned  by  them.     (Page  218.) 

6.    IlTDIAlTS — ^RSBEEVATIONS   NOT   SUBJECT   TO   PBIYATB  APPBOPBIATICMf. 

No  private  ri|^ts  in  the  lands  of  an  Indian  reservation  can  be 
acquired.     (Page  219.) 
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6.  EviDKifc*— Judicial  Notice— Opewiwo  of  Public  hkinm.  Judicial 
notice  is  taken  of  the  opening  of  an  Indian  reservation  in  the  state 
and  restoration  of  the  iinalloted  lands  thereof  to  the  public  do- 
main, but  not  that  particular  tracts  thereof  have  since  been  occup- 
ied,  claimed,  or  possessed.     (Page  221.) 

7.  Waters  and  Water  Courses — Public  Laitds — ^Acquisition  <» 
Rights.  Under  Comp.  Laws,  sec.  1288x  et  acq.,  prescribing  pro- 
cedure for  the  appropriation  of  public  water,  an  inceptive  right  to 
use  such  water  upon  or  within  an  Indian  reservation  can  be  init- 
iated or  acquired  after  issuance  of  a  proclamation  restoring  the 
lands  to  the  public  domain  but  before  they  are  subject  to  entry,  if 
the  application  be  made  in  good  faith  to  appropriate  the  water  for 
a  beneficial  use,  and  not  for  speculation  or  monopoly.     (Page  222.) 

8.  Waters  and  Water  Goubses — ^"Appropriation  of  Water*'— Es- 
sentials. To  constitute  a  valid  appropriation  of  water,  there  must 
be  intent  to  apply  it  to  a  beneficial  use,  a  diversion  from  the  nat- 
ural channel  by  a  ditch,  canal  or  other  structure,  and  an  application 
of  it  to  a  useful  industry  within  a  reasonable  time;  the  last-men- 
tioned  element  being  the  most  essential.     (Page  222.) 

9.  Waters  and  Water  Ck>URSES — Application  for  Appropriation — 
Eftect.  An  application  to  the  state  engineer  for  permission  to  ap- 
propriate public  water  is  merely  notice  of  intent  to  appropriate,  and 
does  not  establish  an  appropriation.     (Page  223.) 

10.  Waters  and  Water  Ck>uRSES — ^Appropriation — ^Extent  op  Hiohts; 
Rights  under  an  appropriation  of  water  are  limited  to  the  quantity 
actually  used  for  a  beneficial  purpose.     (Page  225.) 

11.  Waters  and  Water  Courses — ^Appropriation — C^nflictino 
BiSHTS.  To  establish  a  right  to  appropriate  water,  one  must  rely 
on  the  strength  of  his  own  right,  and  not  on  the  weakness  of  his 
adversary's.     (Page  226.) 

Appeal  from  District  Court,  Fourth  District;  Hon.  /•  E. 
Booth,  Judge. 

Action  by  N.   G.   Sowards  and  another  against  K   J. 
Meagher  and  others. 

Judgment  dismissing  action.     PlaintifiFs  appeal. 

Affhucsd. 

D.  W.  Molfai  and  N.  T.  Porter  for  appellants. 

Thurman,  Wedgwood  &  Irvine  for  respondents. 
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STKAUP,  C.  J. 

The  appellants,  plaintiffs  below,  filed  an  application  with 
the  state  engineer  for  the  appropriation  of  waters  of  the 
East  fork  of  Lake  fork  of  Green  river,  which  has  its  source 
in  Wasatch  County,  and  flows  southwesterly  into  the  Du 
Chesne  river,  a  tributory  of  the  Green.  By  reason  of  sudi 
application,  they  claim  to  have  initiated  a  right  to  the  use 
of  three  hundred  second  feet  of  water  of  such  stream  for 
irrigation  purposes.  Upon  a  protest  filed  by  the  respondents, 
the  defendants  below,  who  also  filed  applications  for  an  ap- 
propriation of  the  same  waters,  plaintiffs'  application  was 
rejected  and  the  respondents'  approved  by  the  state  engineer. 
The  plaintiffs  then  brought  this  action  in  the  District  Court 
of  the  Fourth  Judicial  District  against  the  defendants  to 
adjudicate  the  questions  involved. 

In  their  complaint  it  is  alleged  that  on  and  prior  to  the 
2&th  day  of  August^  1905,  there  were  three  hundred  second 
feet  of  unappropriated  water  of  the  stream,  and  that  on  that 
day,  "at  the  hour  of  twenty  minutes  after  nine  o'clodc  in 
the  forenoon,"  they  (the  plaintiffs)  "filed  in  the  office  of 
the  state  engineer  of  the  State  of  Utah"  their  application  in 
writing  to  appropriate  three  himdred  second  feet  of  water 
to  be  used  eadi  year  from  January  1st  to  December  Slst, 
to  be  diverted  from  the  Green  Eiver  system,  Wasatch  County, 
at  a  particularly  described  point  on  the  East  Fork  of  Lake 
fork  of  Green  Eiver.  In  such  application  the  diverting 
works  and  channel  were  described,  the  purpose  of  such  ap- 
propriation stated  to  be  for  irrigation,  and  the  lands  pro- 
posed to  be  irrigated,  consisting  of  a  total  area  of  33,680 
acres,  described  by  reference  to  legal  subdivisions.  It  is 
further  alleged  that  the  defendant  Meagher  on  the  31st  day 
of  July,  1905,  and  the  defendant  Jarvis  on  the  19th  day  of 
August,  1905,  made  applications  to  appropriate  the  same 
water  by  filing  written  applications  with  the  state  engineer, 
but  that  at  the  time  of  such  filings  "all  of  the  said  waters 
applied  for''  by  them  "the  proposed  point  of  diversion,  and 
the  lands  proposed  to  be  irrigated,  were  all  a  part  of,  and 
included  in  an  Indian  reservation  within  the  state  of  Utah 
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set  apart  exclusively  for  the  use  and  oocupation  of  the  Indian 
wards  of  the  federal  government,  which  was  reserved  from 
the  public  domain  and  under  the  exclusive  control  of  the 
United  States  of  America,  and  that  all  matters  and  things 
pertaining  to  the  appropriation  of  said  water  were  done  upon 
the  Indian  reservation  so  exclusively  controlled  as  herein  set 
forth,  and  that  these  plaintiffs  filed  the  first  application  to 
appropriate  the  waters"  of  the  stream  in  question  "after  the 
opening  of  said  reservation.'*  It  is  further  alleged  that  the 
rights  of  the  defendants  Meagher  and  Jarvis,  acquired  by 
them  by  reason  of  their  applications,  were  assigned 
to  the  defendant  the  Dry  Gulch  Irrigation  Company, 
who  in  March,  1907,  "protested  the  granting  of  these 
plaintiffs'  application,''  which  was  in  June,  1907,  re- 
jected by  the  state  engineer  on  the  sole  ground  that  their 
application  *'is  in  conflict  with  the  prior  applications"  of 
the  defendants  Meagher  and  Jarvis.  It  is  further  alleged 
that  the  defendants  have  no  right,  title,  or  interest  whatso- 
ever in  or  to  any  portion  of  the  water  applied  for  by  the 
plaintiffs ;  that  th^  be  required  to  set  forth  whatever  rights 
or  interests  are  claimed  by  them;  that  such  claims  be  ad- 
judged to  be  unfounded  and  of  no  effect;  and  that  plaintiffs' 
rights  and  title  in  and  to  the  use  of  the  waters  be  determined, 
quieted,  and  confirmed.  A  general  demurrer  for  want  of 
facts  was  interposed  to  this  complaint,  which  was  sustained 
by  the  trial  court.  The  plaintiffs  stood  on  their  complaint 
and  declined  to  amend.  The  action  was  thereupon  dismissed. 
They  appeal. 

The  only  question  presented  for  review  is  the  ruling  of 
the  court  sustaining  the  demurrer.  The  statute  (Comp. 
Laws  1907,  sec.  1288x  et  seq.),  so  far  as  neoesaiy  here  to 
notice,  provides  that,  in  order  that  one  may  acquire  the  right 
to  the  use  of  any  unappropriated  public  water,  he  shall  make 
an  application  in  writing  to  the  staite  engineer,  setting  forth, 
among  other  things,  the  nature  of  the  proposed  use  for  which 
the  appropriation  is  intended,  the  quantity  of  water  to  be 
used,  the  time  during  which  it  is  to  be  used  each  year,  the 
name  of  the  stream  or  source  where  the  water  is  to  be  di- 
verted, the  nature  of  the  diverting  works,  the  dimensions. 
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grade,  shape,  and  nature  of  the  proposed  diverting  channel, 
and  such  other  facts  as  will  clearly  define  the  full  purpose 
of  the  proposed  appropriation.  It  further  provides  that, 
'4f  the  proposed  use  is  for  irrigation,  the  application  shall 
show,  in  addition  to  the  above  required  facts^  the  legal  sub- 
divisions of  the  land  proposed  to  be  irrigated,  with  the  total 
area  thereof,  and  the  character  of  the  soiL"  It  is  further 
provided  that,  if  the  application  is  conformable  to  the  re- 
quirements of  the  statute,  the  engineer  shall  receive  and 
record  it,  and  shall  publish  a  notice  of  the  application.  At 
any  time  within  thirty  days  after  the  completion  of  the 
publication,  any  person  may  file  with  the  state  engineer  a 
written  protest  against  the  granting  of  the  application.  It 
then  becomes  the  duty  of  the  engineer  to  approve  or  reject 
the  application.  Either  party  aggrieved  may  then  bring  an 
action  in  the  district  court  for  the  purpose  of  adjudicating 
the  questions  involved.  It  is  further  provided  that,  in  his 
indorsement  of  approval  of  an  application,  the  state  engineer 
shall  require  that  the  actual  construction  work  be  oommOTioed 
within  six  months  from  the  date  of  such  approval,  and  that 
it  shall  be  completed  within  five  years  from  sudi  date.  But 
the  engineer  may  allow  in  some  cases  an  extension  of  time 
to  complete  such  work,  or  may  limit  the  applicant  to  a  less 
period  of  time.  It  is  further  provided  that,  upon  the  com- 
pletion of  the  work,  proof  shall  be  made  and  maps  filed  show- 
ing the  nature  and  extent  of  the  completed  works,  the  stream 
or  source,  and  place  where  the  water,  and  the  quantity  there- 
of, is  diverted,  the  character,  grade,  and  dimensions  of  the 
diverting  channel,  and  other  things  showing  the  diversion 
and  appropriation  of  the  waiter.  Upon  such  proof  a  certifi- 
cate of  appropriation  is  then  given  the  applicant,  a  copy  of 
which  is  filed  with  the  state  engineer  and  one  with  the 
county  recorder  of  the  county  where  the  water  is  diverted. 
It  may  be  judicially  noticed,  and  here  stated,  that  Con- 
gress in  1902  ordered  the  unallotted  lands  of  the 
Indian  reservation  referred  to  in  the  complaint  to  be  1 

restored  to  the  public  domain  on  the  1st  day  of  Au- 
gust, 1903.     That  time  was  extended  to  October  1,  1904, 
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and  again  to  March  10,  1905.  On  March  8,  1905,  Oongresa 
again  extended  such  time  to  September  1,  1905,  but  au- 
thorized the  President  of  the  United  State  by  proclamation 
to  fix  an  .earlier  time.  Thereupon  the  President,  on  the 
14th  day  of  July,  1905,  issued  a  proclamation  restoring  the 
unallotted  lands  of  the  reservation  to  the  public  domain,  and 
declaring  such  lands  open  to  entry,  settlement,  and  disposi- 
tion on  and  after  the  28th  day  of  August,  1905.  It  will  be 
observed  that  it  is  alleged  in  the  oomplaint  that  the  defend- 
ants filed  their  applications  with  the  state  engineer  for  the 
appropriation  of  the  waters  in  question  on  the  81st  day  of 
July,  and  the  19th  day  of  August,  1905,  after  the  proclama- 
tion was  issued,  but  before  the  reservation  was  actually 
opened  and  the  unallotted  lands  restored  to  the  public  do- 
main, and  were  subject  to  entry,  settlement,  and  disposition. 
Because  of  such  fact,  and  of  the  further  allegations  in  the 
oomplaint  that  "all  of  said  water  applied  for  and  the  lands 
proposed  to  be  irrigated"  by  the  defendants  "were  all  a 
part  of  and  included  in"  the  Indian  reservation,  it  is  urged 
by  appellants  that  no  right  or  title  in  or  to  the  use  of  the 
waters  or  the  lands  could  then  lawfully  be  acquired  or 
initiated;  that  the  State  of  Utah  could  not  prior  to  the 
28th  day  of  August  exercise  any  jursdiction  over  the  waters 
or  the  lands  of  the  reservation;  that  the  defendants  were 
mere  trespcissers,  and  that  their  applications  were  void.  But, 
since  the  appellants  filed  their  application  with  the  state  en- 
gineer on  the  very  day  that  the  reservation  was  opened  "at 
the  hour  of  twenty  minutes  after  nine  o'clock  in  the  fore- 
noon" of  that  day,  it  is  asserted  by  them  that  a  right  in  and 
to  the  use  of  the  water  and  also  in  and  to  the  lands  proposed 
to  be  irrigated  by  them  could  then  lawfully  be  acquired,  and 
that  a  right  in  and  to  the  use  of  the  water  was  initiated 
and  acquired  by  them  by  the  filing  of  their  application. 
Upon  these  premises,  it  is  urged  that  the  engineer  erred  in 
rejecting  their  application  and  approving  the  applications 
of  the  defendants,  and  that  the  court  likewise  erred  in  sus- 
taining the  demurrer.  It  is  now  well  settled  and  recognized 
that  there  is  a  distinction  between  initiating  or  acquiring  a 
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right  to  the  use  of  unappropriated  public  waters  on 
public  domain,  and  a  right  or  interest  in  or  to  die  2 

public  lands  themselves,  and  that  the  former  is  not 
dependent  upon  the  latter.  To  initiate  and  acquire  a  right 
in  and  to  the  use  of  imappropriated  public  water,  whether 
on  the  public  domain  or  within  a  reservation  or  else- 
where, is  dependent  upon  the  laws  or  customs  of  the  3 
state  in  which  such  water  is  found.  Property  in  and 
to  the  use  of  unappropriated  waters  of  a  stream  or  ^ring, 
or  lake,  on  the  public  domain,  or  within  a  reservation,  may 
be  acquired  for  a  beneficial  purpose  by  mere  appropriation, 
and  the  first  appropriator,  to  the  extent  of  his  appropria- 
tion when  completed  and  established,  is  the  owner  as  against 
all  the  world.  In  order  that  the  appropriator  may  be 
entitled  to  the  use  of  such  water,  it  is  not  essential 
tha.t  he  should  have  located  or  taken  possession  of  any  4 
tract  or  parcel  of  the  public  domain  bordering  upon 
the  stream  or  lake  from  which  the  appropriation  is  made, 
or  that  he  eveli  have  an  interest  in  or  to  the  lands  proposed 
to  be  irrigated,  if  such  be  the  beneficial  purpose  of  the  ap- 
propriation. An  appropriation  may  be  made  of  such  water 
for  the  irrigation  of  lands  not  situated  upon  or  near  the 
stream  or  lake  from  whidi  it  is  taken,  and  the  water  may 
be  conducted  by  means  of  ditches  or  channels,  or  otherwises, 
across  the  intervening  public  lands,  to  irrigate  lands  pos- 
sessed by  the  appropriator,  or  others,  or  he  may  sell  and  dis- 
pose of  the  water  thus  conducted  to  others  to  use  it  for  a 
beneficial  purpose  on  claims  or  lands  possessed  or  owned 
by  them,  or  in  which  they  have  an  interest,  and  upon  which 
the  water  may  be  and  is  applied  for  a  beneficial  purpose. 
These  views  are  discussed  and  enlarged  upon  by  Mr.  Kin- 
ney in  his  work  on  Irrigation  (chapters  6,  7)  and  by  Mr. 
Famham  in  his  work  on  Waters  and  Water  Rights  (volume 
3,  chap.  22).  x\nd  it  also  has  been  held  that  a  valid  water 
right  may  be  acquired  even  though  there  had  been  no  com- 
pliance with  the  statute  regulating  the  appropriation  of  un- 
appropriated public  waters,  where  the  unappropriated  water 
was  actually  diverted  by  means  of  a  ditch  or  canal  or  other- 
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wise  and  applied  to  a  beneficial  use  before  tbe  inception  of 
any  adverse  statutory  claim.  (Murray  v.  Tingley,  20  Mont 
260,  50  Pae.  723,  and  oases  there  referred  to.)  We  have 
no  doubt  that  unappropriated  public  water  on  a  reservation 
or  on  the  public  domain  is  subject  to  appropriation,  and  may 
be  appropriated  for  a  beneficial  purpose,  though  the  ap- 
propriator  has  not,  when  his  application  is  filed  with  the 
state  engineer,  a  present  right  in  or  to  the  lands  along  the 
stream  from  which  the  water  is  proposed  to  be  diverted, 
or  in  or  to  the  lands  proposed  to  be  irrigated  by  him.  In 
this  respect  the  appropriation  of  imappropriated  public  water 
on  a  reservation  and  the  location  of  a  mining  claim  or  other 
lands  on  or  within  a  reservation  rest  on  different  f oimdations, 
and  are  controlled  by  different  principles.  The  one  is  a 
proper  subject  of  rightful  aoquisiticm.  The  other  is  not 
An  appropriation  made  of  such  waters  will  be  protected, 
even  as  against  the  government  of  the  TJnited  States. 
The  location  of  mining  claims  or  the  taking  up  of  5 

lands  on  or  within  a  reservation  is  void  and  of  no 
effect,  because  the  ores  or  lands  sought  to  be  taken,   or 
acquired,  are  not  then    subject  to  private    ownership  or 
acquisition. 

But  the  serious  question  in  the  case,  and  one  not  alto- 
gether free  of  doubt,  is  whether,  to  initiate  a  right  in  the 
use  of  unappropriated  public  water,  it  is  esential,  when  the 
notice  of  intention  to  appropriate  is  given,  or  when,  as  re- 
quired by  the  statute,  a  written  application  is  made  and  filed 
with  the  state  engineer,  that  the  beneficial  purpose  or  use 
for  which  the  water  is  proposed  to  be  appropriated  shall 
be  immediate  and  then  existing,  or  whether  the  beneficial 
use  may  be  contemplated  or  anticipated  in  the  future.  That 
is  to  say,  when  in  an  application  filed  to  appropriate  water 
in  whidi  the  applicant  is  required,  as  by  the  statute  pro- 
vided, to  set  forth  "the  nature  of  the  proposed  use  for  which 
the  appropriation  is  intended,"  the  quantity  of  water  to  be 
used,  etc.,  and  such  other  facts  as  will  clearly  define  the  full 
purpose  of  the  proposed  appropriation,  and,  if  the  proposed 
iise  is  for  irrigation,  in  addition  thereto,  "the  lands  pro- 
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poeed  to  be  irrigated,  with  the  total  area  thereof/'  the  ques- 
tion is^  in  order  to  properly  initiate  a  right  to  the  use  of 
the  water,  whether  "the  lands  proposed  to  be  irrigated" 
must,  when  the  application  is  made^  be  then  subject  to  such 
a  use  and  capable  of  being  devoted  to  such  a  purpose,  not 
necessarily  by  the  applicant  himself,  but  by  some  ona  When 
the  defendants  made  their  applications  to  appropriate  the 
waters  for  the  purpose  of  irrigation,  no  one  could  then 
lawfully  enter  upon,  occupy,  possess,  cultivate,  farm,  or 
otherwise  use  "the  lands  proposed  to  be  irrigated,"  because 
they  then  were  a  part  of,  and  included  in,  the  reservation, 
and  were  then  not  open  to  entry,  settlement,  or  disposition. 
Neither  the  applicants  nor  any  one  else  could  then  lawfully 
use  water  on  such  lands.  No  present  right  permitting  any 
one  to  make  use  of  the  beneficial  purpose  for  which  the  pro- 
posed appropriation  was  made  then  existed.  The  inceptive 
right  initiated  by  the  defendants  in  and  to  the  use  of  the 
water  by  the  filing  of  their  applications  depended  upon  several 
contingencies :  One,  upon  the  actual  opening  of  the  reserva- 
tion for  settlement;  another,  upon  the  entering  upon,  or  set- 
tlement of,  or  taking  up  of,  some  or  all  of  the  lands  proposed 
to  be  irrigated  by  some  one  entitled  to  enter  upon  such 
lands,  or  to  take  them  up,  after  the  reservation  was  opened ; 
and,  still  another,  the  agreement  or  consent  of  sudi  persons 
to  take  and  use  the  water  on  such  lands,  or  otherwise  to  per- 
mit them  to  be  irrigated  therewith,  or  the  water  to  be 
used  thereon  for  the  purposes  of  the  proposed  appropriation. 
Should  any  one  of  these  contingencies  fail,  the  proposed 
appropriation  itself  would  prove  abortive,  because  the  ap- 
plication of  the  water  to  the  proposed  beneficial  purpose — 
the  absolute  and  indispensable  essential  to  constitute  a  com- 
pleted valid  appropriation — could  not  be  made  in  such  case. 
In  this  respect  the  appellants,  however,  do  not  stand  on 
much  better  ground  than  do  the  respondents.  The  only  dif- 
ference between  the  parties  is  this:  It  is  alleged  that  the 
respondents  made  applications  to  appropriate  the  water  in 
question  to  irrigate  lands  then  alleged  to  be  a  part  of  the 
reservation,  the  appellants  to  irrigate  lands  then  a  part  of 
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the  public  domain.  In  neither  instance  is  it  alleged  that  any 
portion  of  the  lands  proposed  to  be  irrigated  had  then  be^i 
entered  upon,  or  taken  up,  or  occupied,  or  possessed,  or 
claimed,  by  any  one;  or  that  the  lands  were  then,  or  since 
have  become,  subject  to  such  a  use.  So  far  as  anything  is 
made  to  appear  to  the  contrary,  the  lands  proposed  to  be 
irrigated  by  the  appellants  were,  when  their  application 
was  filed,  "at  the  hour  of  twenty  minutes  after 
nine  o'docik  in  the  forenoon''  on  the  very  day  upon  which 
the  reservation  was  opened,  and  eitill  are,  a  part  of  the 
public  domain^  unentered,  unoccupied,  unsettled,  and  un- 
claimed. It  is  alleged,  and  we  may  judically  notice, 
when  the  reservation  was  opened  and  the  unallotted  6 

lands  thereof  restored  to  the  public  domain;  but  it  is 
not  alleged,  nor  can  we  judicially  know,  that  the  particular 
lands  proposed  to  be  irrigated  were  when  the  appellants 
filed  their  application,  or  since  have  been,  occupied,  claimed, 
or  possessed  by  any  one. 

So  far,  then,  as  made  to  appear  by  the  complaint,  it  is 
shown  that,  when  the  applications  to  appropriate  the  water 
were  filed,  the  beneficial  use  for  which  the  water  was  pro- 
posed to  be  appropriated  did  not  then  exist,  but  was,  by 
both  parties,  contemplated  and  anticipated  in  the  future. 
That  is,  we  may  well  assume  that,  when  the  applications 
were  filed,  both  parties  contemplated  and  anticipated  that 
within  the  time  fixed  by  the  engineer  for  the  construction 
of  the  works  and  the  diversion  of  the  water,  and  by  the  time 
such  works  were  completed,  the  water  diverted  and  conducted 
upon  "the  lands  proposed  to  be  irrigated,''  such  Ifmds  would 
then  be  claimed,  occupied,  and  possessed  by  some  one  entitled 
to  claim  and  occupy  them,  and  thus  the  water  could,  and 
would,  be  applied  to  the  beneficial  purpose  of  the  proposed 
appropriation  stated  in  the  applications.  May  an  applica- 
tion be  made  to  appropriate  water  for  a  beneficial  purpose 
so  contemplated  in  the  future?  We  confess  that  the  ques- 
tion is  open  to  debate,  and  is  not  free  of  doubt  We  have, 
however,  with  some  hesitancy,  reached  the  conclusion  that 
such    an     application    may    properly    be    made    when    it 
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is  made  in  good  faith  and  with  an  actual  bona  fide  7 

intention  and  a  present  design  to  appropriate  the 
■water  for  a  beneficial  use,  though  contemplated  in  the  future, 
and  when  it  is  not  made  for  the  purposes  of  mere  speculation 
or  monopoly.  That  the  applications  were  made  by  the  re- 
spondents with  an  actual  bona  fide  intention  to  appropriate 
the  water  for  a  beneficial  purpose  is  not  questioned,  nor  are 
their  good  intentions  assailed  in  any  other  particular,  ex- 
cept by  the  claim  made  that  they  could  not  lawfully  initiate 
or  acquire  any  right  in  and  to  the  use  of  the  water  until  the 
reservation  was  actually  opened.  The  three  principal  ele- 
ments to  constitute  a  valid  appropriation  of  water,  and,  as 
stated  by  the  court  in  the  case  of  Low  v.  Rizor,  25  Or.  557, 
37  Pac  82,  and  approved  by  the  same  court  in  the  case  of 
the  Nevada  Ditch  Co.  v.  Bennett,  80  Or.  69,  45  Pac  472, 
60  Am.  St  Rep.  777,  are:  "(1)  An  intent  to  apply 
it  to  some  beneficial  use;  (2)  a  diversion  from  the  8 

natural  channel  by  means  of  a  ditch,  canal,  or  other 
structure;  and  (3)  an  application  of  it  within  a  reasonable 
time  to  some  useful  industry.**  Says  Mr.  Blinney,  in  his 
work  on  Irrigation  (section  151) :  "There  must  be,  first 
some  actual  beneficial  purpose  existing  at  the  time,  or  con- 
templated in  the  future,  as  the  object  for  which  the  appro- 
priator  is  to  use  the  water."  The  same  doctrine  is  also  stated 
in  Black's  Pomeroy  on  Water  Rights,  section  48.  In  Nevor 
da  Ditch  Co.  v.  Bennett,  supra,  is  was  said: 

'The  general  purpose  of  an  appropriation  is  to  utilise  the  water  in 
the  arid  regions,  where  the  supply  is  limited,  for  the  development  and 
advancement  of  beneficial  industries.  In  many  localities  where  the  water 
is  difficult  of  diversion,  and  the  expense  considerable  in  conducting  it 
to  the  place  of  use,  if  individual  landholders,  or  even  an  aggregation  of 
them,  were  required  to  make  the  apprc^riation  for  use  upon  their  own 
possession,  these  general  purposes  would  be  entirely  defeated  simply  for 
the  reason  that  such  holders  could  not  bear  the  burden  of  making  the 
appropriation.  In  such  cases,  other  persons  possessing  capital  are  of- 
ten willing  to  make  the  diversion  for  the  benefit  of  those  who  have  use 
for  the  water,  but,  unless  they  may  contemplate  a  use  which  may  be 
applied  by  the  landowner  to  his  possessions,  they  could  not  even  in- 
itiate the  appropriation  until  they  had  possessed  themselves  of  lands 
in  proportion  to  the  amount  of  water  it  is  desired  to  appropriate;  so 
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that  if  the  user  must  be  the  appropriator,  and  the  appropriator  the 
landholder,  the  arid  regions  in  many  places  would  remain  arid, 
whereas  otherwise  they  could  be  made  to  teem  with  fertility.  Ko 
sufficient  reason  has  been  suggested  why  the  contemplated  use  may 
not  be  for  and  upon  the  possessions  of  a  person  other  than  the  ap- 
propriator. The  authorities  we  have  seem  to  support  the  rule  that 
it  can  be,  and  we  believe  it  is,  correct  upon  principle.  We  take  it, 
therefore,  that  the  bona  fide  intention  which  is  required  of  the  i^ 
propriator  to  apply  the  water  to  some  useful  purpose  may  compre 
hend  a  use  to  be  made  by  or  through  another  person,  and  upon  lands 
and  possessions  other  than  those  of  the  appropriator.  Thus  the  ap- 
propriator is  enabled  to  complete  and  finally  establish  his  appropria- 
tion through  the  agency  of  the  user." 

Of  course,  we  are  not  unmindful  that  what  was  said  by 
these  writers  and  courts  was  with  respect  to  appropriations 
not  r^ulated  by  statute.  But  we  think  the  filing  of  a 
written  application  with  the  state  engineer,  as  required  by 
the  statute,  is  but  declaring,  or  the  giving  of  a  notice  of, 
an  intention  to  appropriate  unappropriated  public  water. 
The  final  step,  and  the  most  essential  element,  to  constitute 
a  completed  valid  appropriation  of  water,  is  the  applica- 
tion of  it  to  a  beneficial  purpose.  Whatever  else  is  required 
to  be  or  is  done,  until  the  actual  application  of  the  water 
is  made  for  a  beneficial  purpose,  no  valid  appropriation  has 
been  effected.  This  was  so  before  the  statute,  and  it  is  still 
so  under  the  statute.  The  filing  of  the  application  with  the 
state  engineer,  as  required  by  the  statute,  does  not 
establish  an  appropriation  of  water.     It  but  takes  9 

the  place  of,  and  is,  the  preliminary  notice  of  inten- 
tion to  appropriate.  Unless  the  construction  of  the  works 
are  commenced  and  completed  within  the  time  allowed  by 
the  engineer,  and  the  water  diverted  and  applied  to  the 
beneficial  purpose  of  the  proposed  appropriation,  the  filing 
of  the  application  is  for  naught,  and  no  completed  valid  ap- 
propriation has  been  made.  If,  therefore,  an  application  is 
made  with  a  present  design  and  an  actual  bona  fide  inten- 
tion to  appropriate  unappropriated  public  waters  for  the 
irrigation  of  certain  designated  lands,  a  beneficial  purpose, 
at  a  time  when  the  applicant  has  no  present  right,  title,  or 
interest  in  or  to  the  lands  proposed  to  be  irrigated  there- 
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with^  and,  too^  when  such  lands  are  them  unoccupied  and  un- 
daimed  and  a  part  of  a  reservation,  but  it  fairly  is  made 
to  appear  that  when  the  proposed  diverting  channels  and 
work  prosecuted  with  reasonable  diligence  and  dispatch  are 
completed  within  the  time  fixed  by  the  statute,  or  allowed 
by  the  engineer,  the  lands  may  then  be  lawfully  claimed 
and  occupied,  and  the  water  applied  to  the  beneficial  purpose 
for  which  the  appropriation  is  proposed,  we  see  no  good 
reason  why  the  application  should  not  be  received  and  the 
applicant  protected  in  his  inceptive  right.  One  filing  an 
application  under  such  circumstances,  commencing  the  con- 
struction of  the  works  within  six  months  from  the  approval 
of  his  application,  prosecuting  such  proposed  works  to  a 
completion  within  the  time  fixed  by  the  statute  or  allowed  by 
the  engineer,  and  incurring  the  neoessaiy  expense  to  divert 
and  conduct  the  water  to  the  lands  proposed  to  b©  irrigated, 
takes  the  risk  that  when  such  works  are  so  completed,  and 
the  water  diverted  and  conducted  to  such  lands,  they  may 
th^i  be  lawfully  claimed  and  occupied  by  some  one  who 
is  willing  to  take  the  water  and  use  it  and  apply  it  to  the 
beneficial  purpose  for  which  the  application  was  made  to 
appropriate  it.  Bearing  in  mind  that  an  appropriation  of 
the  waters  as  here  proposed  by  the  applicants  is  not  made 
until  the  waters  have  been  applied  to  the  beneficial  purpose 
for  which  the  proposed  appropriation  was  applied  for,  the 
irrigation  of  certain  designated  lands,  if,  when  the  divert- 
ing channels  and  works,  prosecuted  with  reasonable  dili- 
gence, are  completed,  the  water  may  not  then  lawfully  be 
used  on  such  lands  because  they  remain'  and  still  are  a  part 
of  the  reservation,  or  of  the  public  domain,  unclaimed,  un- 
settled, and  unoccupied,  or  if  the  lands  have  since  been  re- 
stored to  the  public  domain,  and  since  have  been  lawfully 
claimed,  occupied,  and  possessed,  but  such  persons  so  occupy- 
ing and  possessing  the  lands  refuse  to  take  or  use  the  water 
thereon  or  to  apply  it  to  the  beneficial  purpose  for  which  the 
appropriation  was  applied  for,  the  application,  and  the  con- 
struction works,  and  the  moneys  expended  thereon  by  the  ap- 
plicant are  for  naught.  In  other  words,  if  the  proposed  ap- 
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propriator  is  not  able  to  oomplete  and  finallj  establish  his  ap- 
propriation by  applying  the  water  to,  and  using  it  for,  the 
beneficial  purpose  for  which  it  was  proposed  to  be  appropri- 
ated, either  by  himself  or  through  the  agency  of  some  user, 
his  appropriation  fails.  He  may  not  file  his  application, 
oonstruct  his  works,  and  then  hold  the  water  and  wait  for 
something  to  happen.  He  cannot  withhold  the  water  from 
the  proposed  beneficial  use.  He  must  not  only  be  diligent 
in  constructing  the  works,  and  in  making  the  diversion,  but 
he  must  also  be  reasonably  diligent  and  expeditious  in  mak- 
ing application  of  the  water  to  the  beneficial  use  for 
which  the  appropriation  was  proposed,  else  he  loses  10 
his  incq>tive  right  His  appropriation  will  be  meas- 
ured by  the  quantity  of  water  actually  used  for  the  pro- 
posed beneficial  purpose. 

We  are  of  the  opinion  that,  upon  the  face  of  the  com- 
plaint, it  is  not  made  to  appear  that  the  engineer  wrong- 
fully or  erroneously  approved  the  defendant's  applications, 
which  were  prior  in  time.  However,  should  we  be  in  error 
in  holding  that  an  inceptive  right  in  and  to  the  use  of  un- 
appropriated public  water  upon  or  within  a  reservation  can 
be  initiated  or  acquired  after  the  issuing  of  the  prodamation, 
but  before  the  reservation  was  actually  opened  and  the  lands 
subject  to  entry,  settlement,  and  disposition,  a  contrary 
holding  would  not  materially  aid  the  cause  of  the  appellants 
for  the  reasons  hereinbefore  suggested.  And  since 
the  appellants,  if  entitled  to  recover,  must  do  so  upon  1 1 
the  strength  of  their  own  right  or  title,  and  not  upon 
the  weakness  of  that  of  their  adversaries,  it  again  follows 
that  the  demurrer  was  properly  sustained. 

We  are  therefore  of  the  opinion  that  the  judgment  of  the 
court  below  ought  to  be,  and  it  therefore  is,  affirmed,  with 
costs.    Such  is  the  order. 

FBICK  and  MoCARTY,  JJ^  concur. 
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HUNSAKER  ▼.  HAEEIS. 

No.  2071.    Bedded  January  24,  1910  (109  Pae.  1.) 

1.  FOBdBLB    BlTTBT    AND    DBTAINIB — STATUTOBT    PBOYISIONS.       Comp. 

Laws  1907,  lec  8586,  prescribing  a  special  time  for  taking  proceed- 
ings for  appeal  in  forcible  entrj  and  detainer,  is  valid.  (Page 
227.) 

2.  Appeal  and  Ebbob— Tna  WiTHiif  Which  to  Takb  PBoaEKDiiio&— 
FoBCiBLB  EiTTBT  AND  Detainsb.  Comp.  Laws  1907,  sec  3586,  re- 
lating to  forcible  entry  and  detainer,  provides  tbat  either  party  may 
appeal  within  ten  days  from  judgment,  and  section  3587  declares 
that  the  provisions  of  the  Code  relating  to  the  appeals,  so  far  as 
not  inconsistent  with  the  chapter,  shall  apply  to  proceedings  there- 
under. Held,  that  the  time  within  which  proceedings  must  be 
taken  was  that  prescribed  in  said  section  3586,  and  not  the  general 
provision  contained  in  section  3301.     (Page  227.) 

3.  Appmai.  and  Ebbob  Timb  ix>b  TAKnre  PB0CEn>iNQ8 — DiainssALi 
An  appeal  in  forcible  entry  and  detainer  not  taken  within  the  time 
prescribed  will  be  dismissed.     (Page  228.) 

Appeal  from  District  Court,  First  District;  Hon.  W.  TT. 
Mmighan,  Judge. 

Action  by  Israel  Hunsaker  against  Adolph  Harria 

Judgment  for  defendant    Plaintiff  appeals. 

AppeaTi  dismissed. 

J.  D.  Call  for  appellant 

r.  D.  Johnson  and  C.  E.  Foxley  for  respondent 

STEAUP,  0.  J. 

This  is  an  action  brought  in  the  district  court  for  forci- 
ble entry  and  detainer.    TJpon  a  trial  of  the  issues  a  motion 
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of  nonsuit  was  granted  and  a  judgment  rendered  on  the  4rtli 
day  of  Majxdi,  1909.  The  judgment  waa  entered  on  the  day 
following.  It  does  not  appear  that  a  motion  for  a  new  trial 
was  madei  The  judgment  of  nonsuit^  therefore^  became 
final  cm  the  6th  day  of  March,  1909.  On  the  24th  day  of 
June,  1909,  a  notice  of  appeal  was  served  and  filed  by  the 
plaintiff,  appealing  from  that  judgment  to  this  court  A 
motion  is  here  made  to  dismiss  the  appeal  on  the  ground 
that  the  appeal  was  not  taken  within  tima 

By  our  Code  of  Civil  Procedure  the  rights  and  remedies 
in  an  action  of  forcible  entry  and  detainer  are  defined  and 
the  ppooedure  prescribed.  It  is  there  provided  (section  3586, 
Comp.  Laws  1907)  that  ^^either  party  may,  within  ten  days, 
appeal  from  the  judgment  rendered.'^  It  is  further  provided 
that  execution  of  the  judgment  shall  not  be  stayed  unless  an 
undertaking,  as  by  that  section  provided,  be  made  and  filed 
within  ten  days.  By  the  succeeding  section  of  the  forcible 
entry  and  detainer  chapter  it  is  provided  that  ^'the  provisions 
of  this  Code  relating  to  civil  actions^  appeals,  and  new 
trials^  so  far  as  they  are  not  inconsistent  with  the  provis- 
ions of  this  chapter,  apply  to  the  proceedings  mentioned  in 
this  chapter.''  The  Code,  relating  to  appeals  in  civil  ac- 
tions in  general  (section  8301,  Comp.  Laws  1907),  pro- 
vides that  an  appeal  may  be  taken  within  six  months  from 
the  entry  of  the  judgment  or  order  appealed  from.  If  the 
appellant  was  entitled  to  piiosecute  the  appeal  under  the  pro- 
visions of  section  3301,  the  appeal  was  taken  in  time.  If  he 
was  required  to  prosecute  the  appeal  under  the  provisions 
of  section  3586,  it  was  not  in  time ;  the  appeal  not  having 
been  taken  until  111  days  after  the  entry  of  the  judgment. 
We  think  he  was  required  to  prosecute  the  appeal  under  the 
latter  section  and  within  ten  days  from  the  rendition  of  the 
judgment,  or,  at  least,  within  ten  days  from  the  entry  of  it 
The  manner  of  taking  appeals  is  statutory.  The  Leg- 
islature fixed  a  period  of  ten  days  within  which  an  1,2 
appeal  may  be  taken  from  a  judgment  rendered  in 
an  action  of  forcible  entry  and  deatiner.  It  undoubtedly 
bad  the  power  to  prescribe  such  a  time.     A  party  desiring 
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to  appeal  from  a  judgment  rendered  in  snch  an  action  is  re- 
qnired  to  take  and  p^ect  it  in  the  manner  preecribed  by 
the  special  statutory  provision  relating  to  the  subject  of  forci- 
ble entry  and  detainer.  The  provisions  of  the  Code  as  to 
ordinary  cases  of  appeal^  bo  far  as  they  are  inconsistent  with 
the  special  statutory  provisions  relating  to  the  subject^  have 
no  application  to  such  cases.  {Hastings  v.  Hennessey,  62' 
Mo.  App.  172 ;  Hadley  v.  Bemero,  108  Mo.  App.  649,  78 
S.  W.  64;  Slaughter  v.  Crouch  [Ky.],  64  S.  W.  968;  Avdur 
hon  Hotel  v.  Braunig,  119  La.  1070,  44  South.  891 ;  Sax- 
ion  V.  Gurley,  112  HI.  App.  450;  Qetty  v.  Miller,  10  Colo. 
App.  881,  61  Paa  166.) 

The  appeal  not  being  in  conformity  with  such  pro- 
visions, it  follows  that  we  have  no  jurisdction  of  the  3 
case,  and  that  the  appeal  must  therefore  be  dismissed, 
with  costs. 

Such  is  the  order. 

FEICK  and  McCARTY,  JJ.,  concur. 


mdhpht  v.  paumie. 

No.  2076.    Bedded  January  24,  1910  (100  Pae.  10). 

Appmu.  AND  BaaM— Tna  vob  Takoto  PaooiXDiifos— Dismissai. 
An  appeal  in  forcible  entry  and  detainer  not  taken  within  the  time 
preecribed  will  be  dismieaed.    (Page  229.) 

Appeal  from  District  Court,  third  District;  Hon.  T.  D. 
Lewis,  Judge. 

Action  by  C.  E.  Murphy  against  C.  Paumie. 
Judgment  for  plaintiff.    Defendant  appeals. 

DnDOSSBD. 
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(7.  8.  Patterson  for  appellant. 
James  Ingehretsen  for  respondexit. 

STEATIP,  C.  J. 

This  is  an  action  of  forcible  entry  and  detainer.  The 
judgiQipt  wsLB  rendered  and  entered  in  the  district  court  on 
the  29ft  day  of  January,  1909.  It  is  not  made  to  appear 
that  a  motion  for  a  new  trial  waa  mada  An  appeal  to  this 
court  was  taken  from  the  judgment  on  the  20th  day  of  July, 
1909.  A  motion  was  made  to  dismiss  the  app«d  on  the 
ground  that  it  was  not  taken  in  tima  On  authority  of  the 
case  of  Hwfisaher  v.  Harris  (just  decided)  109  Paa  1,  37 
Utah,  226^  the  motion  is  granted. 

The  appeal  is,  accordingly,  dismissed,  with  costs  to  re- 
spondent. 

It  is  so  ordered. 


FEIICK  and  McCARTY,  JJ.,  concur. 


TOmTG  V.  HTIAND. 

No.  2047.    Decided  January  27,  1910  (108  Pac.  1124.) 

Boundaries — ^AoQUiESinfCT— Eftracr.  'Where  the  ownert  of  ad- 
joining lands  occupj  their  respective  premises  up  to  a  certain  line, 
which  thej  recognized  and  acquiesced  in  as  the  boundary  line  for 
a  long  period  of  time,  they  and  their  grantees  may  not  deny  that 
the  boundaiy  thus  recognized  is  the  true  one.i     (Page  234.) 

BouNDARiBS — ^AcQinssEZfOB — ^EiTEOT.  The  practical  location  of  a 
boundary  line  may  be  established  either  by  an  express  agreement  or 
by  acquiescence  without  surveys,  and  the  practical  location  so  fixed 
may  be  in  accordance  or  in  conflict  with  a  prior  or  subsequent 
official  survey,  and,  when  a  tract  is  laid  off  Into  city  lots,  the  land- 


1  Holmes  v.  Judge,  31  Utah  269,  87  Pac.  1009;  Moyer  v.  Langton,  37 
Utah  9,  106  Pac  608;  Kydalch  v.  Anderson.  37  Utah  99,  107  Pac.  2^, 
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owners  may  subsequently  adopt  a  line  as  the  boundary  line,  and 
recognize  it  as  the  boundary  line.     (Page  234.) 

3.  Bouin>AsiBB — ^AcQUiESOENOB— EiTVOT.  Where  a  boundary  is  open 
and  visible,  marked  by  monuments,  fences,  or  buildings,  and  is 
knowingly  acquiesced  in  for  a  long  term  of  years,  the  law  will  imply 
an  agreement  fixing  the  boundary  as  located,  and  will  not  permit 
the  parties  or  their  grantees  to  depart  from  such  lineJ  (Page 
235.) 

4.  BouimABiES — ^AoQuncsoBWCJD— CJoNfimiucnoif  or  Deed — ^Ltfp  Oow- 
VETEa>.  A  deed  of  a  part  of  a  lot  in  a  designated  survey,  which  des- 
cribes the  part  as  beginning  at  a  point  eighty-nine  and  seventy-six 
himdreths  feet  west  of  the  southeast  comer  of  the  lot,  and  running 
thence  west  to  the  line  of  a  street,  thence  north  thirty -four  and  six- 
tenths  feet,  thence  east  a  specified  distance,  and  then  south  to  the 
place  of  beginning,  makes  the  south  line  of  the  tract  conveyed  the 
south  line  of  the  lot,  and  the  boundary  line  between  the  lot  and 
the  adjoining  lot  as  established  by  acquiescence  is  the  boiudary  of 
the  part  of  the  lot  conveyed.     (Page  237.) 

5.  BouNDABiES— AcQuiESCKNCB.  Where,  as  between  adjoining  land- 
owners, a  practical  boimdary  line  was  agreed  on  or  acquiesced  in 
for  a  long  time,  and  all  persons  interested  occupied  up  and  claimed 
to  the  line,  the  line  as  between  the  landowners  was  the  boundary 
line;  and  neither  of  the  landowners  or  their  grantees  could  depart 
therefrom  and  claim  beyond  it.     (Page  237.) 

Appeal  from  District  Court,  Second  District;  Hon.  J.  A. 
Howell,  Judge. 

Action  by  Joseph  T.  Young  against  Elma  Hylani 

Judgment  for  defendant    Plaintiff  appeals. 

BeYEBSED  Aim  RBMAKDED  FOB  NEW  TBIAI^ 

/.  D,  Skeen  for  appellant. 

C.  R.  HolUngsworth  for  respondent 

STRAUP,  C.  J. 

This  case  arose  over  a  disputed  boundary  line.  The  ap- 
pellant, who  was  the  plaintiff  below,  owns  a  parcel  of  land 
in  Ogden  City,  situate  in  the  southerly  portion  of  lot  10, 

2Holme8  Y.  Judge,  31  Utah  281,  87  Pac  1014. 
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block  10,  facmg  west,  on  a  street  oalled  Grant  Avenua  The 
respondent,  the  defendant  below^  owns  a  paroel  of  land 
lying  to  the  south  thereof  in  the  northerly  portion  of  lot  11. 
It  is  allied  in  the  complaint  that  the  south  line  of  plain- 
tiffs land  is  bounded  by  an  old  fence  line;  that  the  plain- 
tiff owns  a  parcel  of  land  34.6  feet  north  and  south  by  141.5 
feet  east  and  west,  lying  immediately  north  of  the  fence  line; 
and  iJiat  the  defendant  trespassed  upon  his  land,  and  tiore 
down  and  reonoved  the  fenoa  The  plaintiff  in  this  conneo- 
tion  contended  that  as  between  the  adjoining  landowners 
the  boundary  line  between  lots  10  and  11  and  the  south 
line  of  his  lot  were  fixed  and  established  hy  a  fence  erected 
about  the  year  1869,  which  ever  since  and  until  it  was  torn 
down  by  the  defendant,  about  a  year  prior  to  the  oommenoe- 
ment  of  this  action,  was  recognized,  and  acquiesced  in,  as 
such  boundary  line  by  all  parties  interested.  The  defend- 
ant admitted  in  her  answer  that  the  plaintiff  was  the  owner 
of  a  parcel  of  ground  34.6  feet  by  141.5  feet,  but  alleged 
that  such  parcel  was  wholly  within  lot  10,  and  that  the 
south  line  af  plaintiff's  land  and  the  south  line  of  lot  10  were 
coextensive.  She  alleged  that  the  boundary  line  of  the  two 
lots  was  nat  at  the  place  as  indicated  by  the  fence  line,  but 
was  at  a  point  five  feet  north  of  the  fence  line,  an  as  in- 
dicated by  the  "South  Ogden  survey,''  and  hence  the  north 
boundary  line  of  the  defendant's  land  was  five  feet  north 
of  the  fence  line.  The  question  in  dispute,  and  which  de- 
termined the  judgment  of  the  court  below,  therefore,  in- 
volves the  boundary  line  between  lots  10  and  11.  Upon  a 
trial  of  the  issues,  the  court  found  the  boundary  line  to  be 
as  contended  for  by  the  defendant,  five  feet  north  of  the 
old  fence  line,  and  at  the  place  as  shown  by  the  survey  re- 
ferred to,  and  therefore  awarded  the  ground  in  dispute,  a 
strip  five  feet  in  width,  to  the  defendant  From  such  judg- 
ment the  plaintiff  has  prosecuted  this  appeal. 

The  findings  and  conclusions  are  assailed  on  the  ground 
that  they  are  not  supported  by,  and  are  contrary  to,  the 
evidenca  It  is  not  essential  to  refer  to  the  assignments  in 
detail.     The  question  presented  on  the  appeal  is  pithily 
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stated  in  the  brief  of  oounsel  for  the  respondent  They  say: 
''The  sole  question  involved  in  this  appeal  is  whether  or 
not  the  said  fence  was  the  boundary  line  betwerai  said  lots 
10  and  11.  If  00,  then  the  respondent  committed  the  tres- 
pass alleged  by  the  appellant"  The  ground  owned  by  plain- 
tiff was  formerly  owned  by  Joseph  Parry,  who  sold  it  to 
Moroni  Brown.  The  latter  sold  it  to  Frauds  Enapp,  who 
sold  it  to  plaintiff.  Parry  testified  that  in  18.60  there  was 
a  willow  fence  on  the  south  side  of  the  land  whidi  was  occu- 
pied and  afterwards  sold  by  him.  At  that  time,  he  tock 
down  the  willow  fence,  and  put  up  "a  lumber  fence  on  the 
line  of  the  willow  fence.*'  He  testified  that  "the  supposi- 
tion was  that  it  was  on  the  line,  on  the  proper  line,  and  no 
one  questioned  that  at  the  time  of  my  occupancy;'*  that  the 
ground  was  not  then  surveyed  "into  city  lots,'*  but  was  sur- 
veyed into  blocks  and  acre  lots;  that  it  was  surveyed  into 
city  lots  "when  the  Liberal  Council  got  in,*'  which  was  about 
the  year  1889.  He  further  testified:  ^T!  bought  up  to  that 
willow  fence  line,  and  I  will  also  state  that  I  pulled  that  wil- 
low fence  down  and  put  up  a  lumber  fence  right  on  the  same 
line,  and  I  occupied  that  land  until  I  sold  it  to  Mr.  Brown 
in  1879."  Brown  testified  that  he  was  familiar  with  the 
ground  for  about  67  years,  and  knew  the  fence  line  ^Tbetween 
lots  10  and  11  of  block  10,  South  Ogden  survey;**  that  the 
board  fence  was  there  when  he  bought  the  land,  and  that  in 
1888  he  replaced  it  with  a  wire  fence,  which  was  placed 
on  the  same  line;  that  he  used,  occupied,  and  claimed  the 
land  up  to  the  fence.  The  plaintiff  testified  that,  when  he 
bought  the  land,  the  agent  of  his  grantor  went  with  him  on 
the  ground,  and  told  him  that  it  "runs  to  the  fence,**  Later 
he  built  a  house  on  the  land  purchased  by  him,  the  south 
side  of  which  is  about  five  feet  north  of  the  fence.  The 
evidence  so  adduced,  showing  the  existence,  maintenance, 
and  recognition  of  the  fence  as  a  boundary  line  between  the 
lots  for  many  years,  and  that  the  adjoining  owners  of  the 
ground  occupied  up  to  the  fence,  and  never  claimed  beyond 
it^  is  in  no  particular  disputed  nor  contradicted.  Indeed,  the 
defendant  did  not  offer  nor  introduce  any  evidence  on  such 
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sobjects.  The  contention  made  by  her  in  that  regard,  again 
quoting  from  the  brief  of  her  oonnBel,  is  '^that  the  fenxse 
was  not  npon  the  true  boundary  line  between  said  lots  10  and 
11,  as  shown  by  the  plat  of  the  said  South  Ogden  smvey,*' 
and  that  the  true  line  is  five  feet  north  of  the  fence,  and  as 
shown  by  that  survey,  which  was  a  resurvey  made  by  or 
under  the  direction  of  the  city  coimcil. 

With  respect  to  the  diffioully  in  determining  the  comers 
of  the  original  survey,  the  city  engineer,  after  testifying 
that  he  was  familiar  with  the  land  "a  part  of  lot  10,  block 
10,  South  Ogden  survey  of  Ogden  City  surv^,"  testified, 
in  response  to  questions  asked  him,  as  follows:  '^Q.  I 
will  ask  you  whether  or  not  you  are  able  to  determine,  or 
any  of  your  employes  have  been  aUe  to  determine,  the  loca- 
tion of  the  comers  of  the  original  survey  of  this  tract  of 
land  ?  A.  We  have  a  great  deal  of  diflSoulty  in  determining 
them,  and  we  locate  them  the  best  we  can  from  the  old  plat 
that  was  made  in  1886.  That  plat  is  not  consistent  with 
itself.  What  I  mean  by  that  is  that  there  are  certain,  cor- 
ners that  you  locate  them  from  one  direction  and  make  a 
certain  location,  and  you  locate  them  from  another  direc- 
tion and  make  another  location,  and  you  have  to  reconcile 
it  as  best  you  can.  Q.  In  attempting  to  solve  the  difficul- 
ties, what  do  you  take  notice  of  on  the  ground,  if  anything  ? 
A.  In  some  cases  where  we  £nd  an  old  comer,  that  the  uni- 
versal evidence  or  testimony  of  the  owners  there  say — that 
is,  the  old  original  comer — ^why,  we  adopt  that  as  the  comer; 
otherwise  we  have  to  figure  that  as  best  we  can  from  the 
plat,  "Miiiieh  is  in  nearly  every  casa  Q.  Are  you  able  to 
determine  the  original  comer  of  the  survey  of  the  South 
Ogden  survey?  A.  No,  sir.'*  He  further  testified  that 
one  of  the  comers  of  the  street  on  one  side  of  the  block  in 
question  within  two  years  prior  to  the  trial  was  moved  about 
a  rod  from  where  it  was  shoWn  to  be  by  the  old  fence  lines. 
No  witness  in  the  case  testified  that  the  boundary  line  be- 
tween lots  10  and  11,  according  to  any  original  or  primary 
survey,  was  where  claimed  by  the  respondent,  five  feet  north 
of  the  old  fence  line,  or  that  there  are  any  monuments. 
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maps,  plats^  oar  filed  notes  of  any  such  survey  sho'w*- 
ing  the  boundary  line  to  be  at  such  place.  The  court  in  de- 
termining the  boundary  line  disregarded  the  old  fence  line, 
and  fixed  it  as  shown  by  the  new  or  resurvey. 

We  think  that  the  principle  of  law  here  involved  was 
decided  in  the  cases  of  Holmes  v.  Judge,  31  Utah,  269,  87 
Pac  1009 ;  Moyer  v.  Langton,  37  Utah,  9, 106,  Pac.  508,  and 
Rydalch  v.  Anderson,  37  Utah,  99,  107  Pac.  26.  In  those 
oases  the  doctrine  is  recognized  that,  where  the  owners  of  ad- 
joining lands  occupy  their  respective  premises  up  to  a  certain 
line  which  they  recognized  and  acquiesced  in  as  their 
boundary  line  for  a  long  period  of  time,  they  and  1 

their  grantees  will  not  be  permitted  to  deny  that  the 
boundary  line  thus  recognized  is  the  true  line  of  division 
between  their  properties.  It  is,  hov^erver,  urged  by  the 
respondent  that,  inasmuch  as  the  fence  was  originally  erected 
before  any  official  survey  was  made  laying  the  tract  of  land 
off  into  city  lots  and  blocks,  it  cannot  be  considered  as  con- 
stituting a  boimdary  line.  A  practical  lo<^tirvn  of  a  boaA* 
4aTy  line  may  be^  and  often  is^  agreed'  upon,  fixed, 
and  established,  either  by  an  express  agreement^  or  2 

by  aojuiescence,  without  surveys.  It  may  be  so  agreed 
to  and  fixed  before,  as  well  as  after,  the  making  of  an 
official  survey.  The  practical  location  so  fixed  may  be  in 
accordance  or  in  conflict  with  such  survey.  When  the  tract 
was  laid  off  into  cily  lots  and  blodcs,  we  do  not  see  any  rea- 
son why  the  landownenB  could  not  thereafter  adopt  a  fence, 
which  was  then  there,  as  the  boundary  line  between  lota 
10  and  11  to  the  same  effect  as  though  they  had  thereafter 
constructed,  or  agreed  upon,  or  acquiesced  in,  a  new  fwice, 
as  and  for  the  boundary  lina  Tlie  evidence  shows  that, 
after  the  tract  was  laid  off  into  city  lots  and  blocks,  the  old 
fence  was  for  many  years  thereafter  recognized  and  acqui- 
esced' in  as  and  for  the  boundary  line  between  lots  10  and 
11.  Mr.  Freeman,  in  his  notes  to  the  case  of  Washington 
Rock  Co.  V.  Young,  110  Am.  St.  Rep.  685,  says:  '1i  a 
fence  has  been  built  or  a  hedge  has  been  set  out  as  a  boun- 
dary, and  thereafter  has  been  recognized  as  the  true  boun- 
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daiy  by  adjoining  o^merB  for  many  years,  or  if  a  fenoe 
already  erected  is  maintained  and  treated  and  occupied  up 
to  as  their  line  of  division  for  a  long  period  of  time,  th^ 
cannot  as  a  rule  question  the  correctness  of  its  location." 
Many  cases  are  cited  by  him  in  support  of  this  prinoipla 
On  page  682  of  the  same  volume  he  also  says:  'TEt  is  a 
well-settled  rule  of  law,  resting  upon  public  policy,  that  a 
practical  location  of  boundaries  which  has  been  acquies- 
ced in  for  a  long  period  of  years  will  not  be  disturbed.  It 
is  binding  on  the  parties  thereto  and  their  privies  in  estate. 
This  doctrine  has  been  adopted  as  a  rule  of  repose  with  a 
view  of  quieting  titles  and  preventing  litigation."  In  sup- 
port of  whicih,  again,  many  cases  are  cited. 

The  prajctical  location  of  the  boundary  line  here  in  ques- 
tion was  fixed  and  established  by  the  old  fence  line,  and,  as 
such,  was  acquiesced  in  for  a  long  period  of  years,  and,  imtil 
the  alleged  trespass  of  the  defendant,  neither  adjoining  own- 
ers nor  any  of  their  predecessors  in  interest  ever  claimed  be- 
yond it  If  the  fence  line  was  acquiesced  in  as  the  boundary 
line,  the  defendant,  as  against  plaintiffs  predecessors  in 
interest,  could  not  lawfully  claim  beyond  it;  and  we  see 
no  good  reason  why  she  should  be  permitted  to  now  claim 
beyond  it  as  against  the  plaintiff.  The  respondent  further 
ui^ges  that  the  starting  point  of  the  appellant's  land  and 
the  respond^it's  land  is  the  same.  That  is  true.  The 
starting  point  of  appellant's  land,  as  described  by  his  deed, 
is  the  southeast  comer  of  lot  10 ;  respondent's  the  northeast 
comer  of  lot  11.  But  where  is  that  point  ?  The  respondent 
asserts,  and  the  trial  court  held,  that  the  southeast  comer  of 
lot  10  and  the  northeast  comer  of  lot  11  is  at  the  point  as 
shown  by  the  resurvey  referred  to.  The  appellant  asserts, 
and  we  agree  with  him,  that  the  point  is  as  indicated  by  the 
old  fence  line  which  existed  there  for  many  years  marking 
the  boundary  line  between  the  two  lots  before  and  after 
the  ground  was  laid  off  into  blocks  and  lots,  and  which  was 
recognized  and  acquiesced  in  as  such  boundary  line 
by  all  parties  concerned.    Here  the  language  of  Mr.  3 

Justice  Frick,  in  delivering  the  opinion  of  the  court 
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in  tlie  case  of  Holmes  v.  Judge,  81  Utali,  at  page  281^  87 
Fac,  at  page  1014,  is  very  pertment    He  there  said : 

"In  all  cases  where  the  boundarj  is  open,  and  visibly  marked  hj 
monuments,  fences,  or  buildings,  and  is  knowingly  acquiesced  in  for  a 
long  term  of  years,  the  law  will  imply  an  agreement  fixing  the  boundary 
as  located,  and  will  not  permit  the  parties  or  their  grantees  to  depart 
from  such  line.** 

The  question  here  is  not  one  of  surplus  ground,  and  'who 
is  entitled  to  it,  as  is  incidentally  argued  by  the  respond- 
ent The  plaintiff  purchased  of  his  grantor  84.6  feet  of 
ground  situate  in  the  southerly  portion  of  lot  10.  The  de- 
scription in  his  deed  reads:  "Beginning  at  a  point  89.76 
feet  west  of  the  southeast  comer  of  lot  10,  and  running 
thenoe,  west,  141.5  feet,  to  the  east  line  of  Grant  Avenue; 
thence,  north,  34.6  feet;  thence,  east^  141.5  feet;  thence, 
south,  34.6  feet,  to  the  place  of  beginning."  In  other  words, 
the  south  line  of  the  land  conveyed  to  him  is  the  south  line 
of  lot  10.  He  has  34.6  feet  of  ground  lying  immediately 
to  the  north  of  the  south  boundary  line  of  lot  10.  He  by 
that  deed  of  conveyance  obtained  no  more.  He  daims  no 
more  in  his  complaint.  The  south  line  of  his  land  and  the 
south  line  of  lot  10  being  coextensive,  the  question  is: 
Where  is  that  line  ?  If  it  is  determined  to  be  at  the  place  as 
shown  by  the  oflScial  resurvey  of  the  city,  he  has  a  pared  of 
land  34.6  feet  by  141.5  feet  lying  immediately  five  feet 
north  of  the  fence.  If,  on  the  other  hand,  the  south  line 
of  lot  10  is  determined  to  be  at  the  place  as  fixed  and  es- 
tablished and  as  indicated  by  the  old  fence  line,  he  has  a 
parcel  of  land  84.6  feet  by  141.5  feet  lying  immediately 
to  the  north  of  the  fence  line.  In  either  case  he  gets  but 
84.6  feet  of  ground,  and  no  more.  The  only  question  is, 
Where  is  the  south  boundary  line  of  the  parcel  whidh.  was 
conveyed  to  him  by  his  grantor  ?  The  plaintiff  asserts  that  it 
is  the  south  boundary  line  of  lot  10.  So  does  the  defesid- 
ant.  So  reads  the  deed.  But  the  plaintiff  asserts  that  the 
south  boundary  line  of  the  lot  is  as  indicated  by  the  fence, 
while  the  defendant  asserts  such  boundary  line  to  be  five 
feet  north  of  the  fence  line. 
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The  contention  made  by,  the  respondent  that  because  in  the 
deed  the  land  purchased  by  plaintiff  was  described  as  a  part 
of  lot  10,  in  block  10,  **of  South  Ogden  survey  in  Ogden 
City  survey,*'  the  plaintiff  purchased  with  reference  to  that 
particular  survey,  and  hence  the  starting  point  of  the  de- 
scription of  his  land^  the  southeast  comer  of  lot  10,  must  be 
determined  and  taken  to  be  at  the  point  as  shown  by,  or 
according  to,  that  survey,  regardless  of  old  fence  lines,  or 
other  monuments,  or  expressed  or  implied  agreements^  or 
acquiescence,  of  the  adjoining  landowners,  showing  it  and 
a  boundary  line  coextensive  therewith  to  be  fixed  and  es- 
tablished at  another  place,  was  made  and  refuted  in  the  case 
of  Moyer  v.  Langton,  supra.  The  pertinent  question  is  not 
where  is  the  southeast  comer  of  lot  10  and  the  south  bound- 
aiy  line  of  the  lot  coextensive  therewith,  according  to  some 
particular  (^Scial  survey  made  by  or  under  the  direction  of 
Ogden  City,  but,  as  between  the  adjoining  landowners, 
where  is  that  point  as  it  was  originally  fixed  and  established 
by  an  original  or  primary  survey,  or  by  a  practical  location 
agreed  upon  or  aicquiesced  in  for  a  long  period  of  time  by 
the  persons  interested.  Upon  the  imdisputed  evidence  it 
being  conclusively  made  to  appear  that,  as  between  the  ad- 
joining landowners,  a  practical  boundary  line  was  agreed 
upon,  or  acquiesced  in,  for  a  long  period  of  time,  and 
that  all  persons  interested  occupied  up  and  daimied  4,  5 
to  the  fence  line^  and  that,  until  the  allied  trespass, 
no  adjoining  claimant  ever  claimed  beyond  it,  we  are  of  the 
opinion  that  as  between  such  landowners  the  fence  line  so 
agreed  upon  or  acquiesced  in  became  and  is  the  boundary 
line  between  such  lots,  and  that  neither  the  parties  having 
so  reoognized  and  treated  it,  nor  their  grantees^  may  now 
depart  therefrom  and  claim  beyond  it 

It  follows  that  the  judgment  of  the  court  below  is  not  in 
harmony  with  such  holding,  and  hence  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial,  with  costs  to  appel- 
lant   Such  is  the  order. 


FRICK  and  McCARTY,  JJ.,  concur. 
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PULOS  V.   DENVER  &  RIO  GRANDE  RAILROAD 
COMPANY. 

No.  2074.    Decided  February  9,  1910  (107  Pac  241). 

1.  MASTIB     and     SKBVAlfT— InJUBT     TO     SSBVANT— ASSSUMFTIOlf     OF 

Risk — Obvious  Daitgebs — Concubbknt  NsGLiGEifGB  or  Masteb. 
An  employee  engaged  with  a  gang  of  men  in  loading  a  flat  ear  with 
old  railB^  some  of  which  are  crooked,  from  the  ground  along  the 
track,  assumes  the  risk  of  injury  from  a  rail  falling  off  the  ear 
after  being  thrown  on,  though,  because  of  a  direction  by  the  fore- 
man, there  were  no  braces  on  the  car  to  prerent  the  rails  from 
falling  off,  where  the  danger  is  as  obvious  to  him  as  to  the  foreman. 
(Page  248.) 

2.  MASTBB      and      SEBVAiNlV— INJTTBT      to     SBBVANT^-ASSXTMFTIOlf     OF 

Risk — SumioiENor  of  Evidence.  Evidence  held  to  show  that  the 
dangers  of  injury  from  a  rail  falling  from  a  flat  car  after  being 
thrown  on  in  loading  were  as  obvious  to  plaintiff  as  to  the  fore- 
man.   (Page  248.) 

S.  Appeal  and  Ebbob— Right  to  Allege  Ebbob— Ebbob  Inducd)  bt 
Pabtt  Complaining.  Where  the  jury  could  properly  render  a  ver- 
dict for  plaintiff  by  following  either  of  conflicting  instructions, 
defendant,  whose  request  induced  the  conflict  and  caused  the  error 
in  its  favor,  cannot  complain  of  the  oonflict.1     (Page  252.) 

4.  New  Tbial-— Obounds — ^iNsntucnoNS — Injubt  to  Sbbvant — Con- 
flict— Evidencs  to  Suppobt.  In  an  action  for  injuries  to  an 
employee  fnxn  a  rail  falling  from  a  flat  car  after  being  thrown  on 
the  car  in  loading,  the  court  instructed  generally  that  defendant  is 
liable  for  the  negligence  of  "any  agent,  servant  or  employee,"  and 
then  specifically  instructed  that  defendant  is  not  liable  for  the 
negligence  of  its  foreman  in  charge  of  the  work.  There  was  no 
claim  or  evidence  of  negligence  by  any  person  working  with  plaintiff 
except  the  foreman.  Held,  that  a  verdict  for  plaintiff  will  be  set 
aside,  not  because  of  the  conflict  in  the  instruction,  but  because 
it  has  no  support  in  the  evidence.2     (Page  253.) 

5.  New  Tbial— Yebdict  Contbabt  to  Instbuction.  Where  the  court 
instructed  that  defendant  is  not  liable  for  the  negligence  of  its 
foreman,  and  the  evidence  shows  that,  if  plaintiff's  injury  was  the 
result  of  any  negligence,  it  was  that  of  the  foreman,  a  general 
verdict  for  plaintiff  will  be  set  aside  as  contrary  to  the  instruction, 
and  without  support  in  the  evidence.     (Page  254.) 


1  Wood  V.  Railroad  Ck>.,  28  Utoh,  351,  79  Pac.  182. 

2  Ck>ates  v.  Railroad  Co.,  24  Utah,  304^  67  Pac  670. 
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6.  Nkw  Tkeal — GBouinNB — ^Vibdiot  OoNisABT  TO  EvioBEiGB.  A  new 
trial  ihould  be  granted  iit  mieh  caw,  at  the  Terdiot  is  without  evi- 
deaoe  to  support  it.     (Page  267.) 

7.  TBiAir— Takcig  Plbadium  to  Jubt  Room.  It  is  the  duty  of  the 
oourt  to  oonetrue  the  pleadings  and  to  instruct  the  jury  on  the 
issues;  and  it  is  not  proper  to  permit  the  jury  to  take  the  plead- 
ings with  them  to  the  jury  room  unless  they  have  been  put  in 
evidence  as  proof  of  some  fact,  and  made  e^ibits  in  the  case. 
(Page  258.) 

Appeal  from  District  Court>  Third  District;  Hon.  M.  L. 
BUehie,  Judge. 

ActioxL  by  Michael  Pules  against  the  Denyer  &  Bio  Qrande 
Bailroad  Company. 

Judgment  for  plaintiff.     Defendant  appeals. 

Rbtbbssd. 

Van  Oott,  Allison  h6  Biter  for  appellant 

P.  T.  Famsworth,  Jr.,  and  0.  W.  Carlson  for  respondent 

STRAUP,  0.  J. 

This  is  an  action  brought  to  recover  damages  for  alleged 
personal  injuries. 

The  plaintiff,  who  was  an  employe  of  the  defendant,  was 
engaged^  with  others,  in  loading  steel  rails  on  flat  cars. 
While  loading  a  rail  it  slipped  off  a  car  and  struck  and  in- 
jured him.  The  accident  occurred  in  Colorado.  The  plain- 
tiff alleged  that  the  rails  were  improperly  and  negligently 
piled  on  the  car;  that  the  defendtot  failed  to  provide  braces 
on  the  side  of  the  oar;  that  the  foreman  of  the  defendant 
in  charge  of  the  work  negligently  ordered  the  plaintiff  and 
others  to  lift  a  crooked  rail  from  a  ditch  and  throw  it  on  the 
car;  and  that,  by  reason  of  conditions  occasioned  from  the 
manner  in  which  the  rails  were  piled,  and  the  absence  of 
braces,  a  rail  which  was  thrown  on  the  car  slipped  off  and 
struck  the  plaintiff,  who^  because  of  a  ditch  and  of  a  space  of 


Digitized  by 


Google 


240  Thibty-Seven  Utah. 

but  five  feet  between  the  car  and  a  precipitous  mountain  to 
the  rear  of  him,  could  not  make  his  escape  after  the  rail 
was  thrown  and  before  it  struck  him.  He  also  alleged  that 
in  Colorado  the  doctrine  that  a  master  is  not  responsible 
for  an  injury  sustained  by  his  servant  through  the  negli- 
gence of  a  mere  fellow  servant  was  abrogated  by  statute, 
and  that  imdeir  the  law  of  that  state  the  defendant  was  liable 
for  the  injury  sustained  by  the  plaintiff,  though  solely 
caused  by  the  carelessness  or  negligence  of  a  mere  fellow  ser- 
vant to  the  same  extent  and  in  the  same  manner  as  though 
the  injury  had  been  occasioned  by  the  personal  negligence 
of  the  defendant  The  answer  contained  a  general  denial 
and  pleas  of  assumption  of  risk,  contributory  negligence, 
and  fellow  service.  The  case  was  tried  to  a  jury.  A  ver- 
dict was  rendered  for  the  plaintiff.  The  defendant  appeals. 
The  material  facts  are:  The  defendant,  near  Ruby,  in 
Colorado,  rdi>uilt  its  tract  by  removing  old  rails  and  replac- 
ing them  with  new  ones.  The  old  rails,  when  they  were  re- 
moved, were  strung  along  the  track.  At  the  time  in  question 
the  defendant  was  engaged  in  loading  the  old  rails  on  three 
flat  cars  pushed  along  the  tract  by  an  engine  operated  by 
a  train  crew.  Two  gangs  of  men,  each  consisting  of  about 
fourteen  men,  were  engaged  in  loading  the  rails,  one  oa  eadi 
side  of  the  car.  The  plaintiff  and  the  other  workmen  with  him 
were  Greeks.  The  work  was  in  charge  of,  and  was  directed 
by,  a  boss  or  foreman.  The  gang  of  fourteen  men  of  which 
plaintiff  was  one,  with  their  hands,  lifted  the  rails,  one  at  a 
time,  weighing  660  pounds,  and  threw  them  on  the  cars. 
Two  men  on  the  car  with  bars  placed  the  rails  in  positicm 
lengthwise  the  car  after  they  had  been  thrown  on.  Other 
men  picked  up  angle  bars  and  other  material  which  also 
were  thrown  on  the  cars.  The  foreman  gave  his  orders  and 
directions  to  an  interpreter  on  the  car,  who  repeated  them 
to  the  men  loading  the  rails.  The  rails  were  strung  along 
the  track  about  thirty  feet  apart.  When  the  cars  wwe 
moved  to  a  place  where  the  rails  were  lying,  the  men  took 
hold  of  one  of  them,  and  upon  a  signal  given  by  one  of  the 
men,  it  was  raised  to  the  desired  position,  and  tlien  upon 


Digitized  by 


Google 


PuLos  V.  Railboad.  241 

another  signal,  also  given  by  one  of  the  men,  it  was  thrown 
on  the  car.  Upon  a  signal  given  by  the  foreman  to  the 
c»nductor,  the  train  was  then  pushed  along  where  other  rails 
were  lying,  and  the  operation  repeated.  The  loading  of  the 
rails  began  in  the  morning  by  first  loading  the  oar  nearest 
the  engine.  The  middle  car  was  then  loaded.  The  plaintiff 
was  injured  between  two  and  three  o'clock  in  the  afternoon, 
and  while  the  men  were  loading  the  last  car.  At  places 
where  the  surface  of  the  ground  was  about  level  with  the 
ties  the  rails  were  raised  to  just  below  the  chin  and  then 
thrown.  At  such  places  the  men  loading  the  rails  could 
easily  see  them  on  the  car,  and  observe  the  manner  in  which 
they  were  placed  and  adjusted,  and,  after  a  rail  was  thrown 
on  the  car,  they  looked  at  it  until  it  was  adjusted  by  the  men 
on  the  car.  They  then  went  to  another  rail.  When  the  men 
on  the  car  gave  the  singnal  "all  right,"  the  men  on  the 
ground  lifted  the  rail  and  threw  it  The  track  generally  was 
straight.  The  rails  loaded  on  the  first  two  oars  v^rere  straight. 
A  car  load  consisted  of  about  120  rails.  When  a  car  was 
about  half  loaded,  angle  bars  were  placed  on  the  side  of  the 
car  for  braces.  That  was  done  when  the  first  two  cars  were 
loaded.  There  was  an  ample  supply  of  bars  for  that  purpose 
on  the  cars.  When  the  plaintiff  received  his  injury,  about 
forty-eight  straight  rails  and  three  crooked  rails  had  been 
loaded  on  the  last  car.  The  crooked  rails  spoken  of  had  but 
a  slight  curve,  a  bulge  in  the  center  from  an  inch  to  an  inch 
and  three-quarters.  The  forty-eight  straight  rails  were  first 
loaded  on  the  cars  and  placed  lengthwise,  and  in  the  center, 
of  the  car.  Before  the  crooked  rails  were  loaded,  there  was 
then  a  space  of  about  a  foot  and  a  half  on  the  floor  of  the  car 
between  the  rails  and  the  side  of  the  car  nearest  the  men 
loading  the  rails.  At  the  place  where  the  curved  rails  were 
lying  there  was  a  ditch,  the  bottom  of  which  was  about  two 
feet  below  the  level  of  the  ties.  At  the  rear  of  the  men 
there  was  a  precipitious  mountain  about  one  hundred  feet 
high.  The  space  between  the  mountain  and  the  car  was 
about  five  feet.  When  the  place  was  reached  where  the 
crooked  rails  were  lying,  the  interpreter  suggested  to  the 
87  Utah— 16 


Digitized  by 


Google 


242  Thibty-Sbven  Utah. 

foreman  that  the  angle  bars  or  braces  had  better  be  placed 
on  the  oar.  The  interpreter  and  some  of  the  men  loading 
rails  also  suggested  to  the  foreman  that  the  rails  at  that 
place  had  better  be  carried  to  and  loaded  from  the  other 
side  of  the  car  where  there  was  no  ditch  and  no  embankment 
The  foreman  told  the  interpreter  that  it  was  not  neoee- 
sary  to  do  so;  that  there  were  but  a  few  rails  at  that  place; 
that,  when  they  were  loaded,  they  would  come  to  a  good 
place,  and  to  throw  them  on.  The  interpreter  thereupcm 
told  the  men  that  the  boss  said  "there  aren't  very  many  rails 
there,  just  three  of  thenu — throw  them  on."  The  men 
thereupon  proceeded  to  load  the  rails.  Some  of  the  witnesses 
testified  that  the  car  was  about  two  feet  above  the  heads  of 
the  m«i  loading  the  rails.  The  rails  were  lifted,  one  at  a 
time,  by  the  fourteen  men,  the  plaintiff  being  the  fourth 
from  the  end,  and  were  raised  above  their  heads^  and  then 
thrown  on  the  car. 

The  manner  in  which  they  were  thus  thrown  on  the  oar 
is  best  told  in  the  language  of  the  interpreter,  who  was  a 
witness,  and  who  testified,  in  behalf  of  plaintiff.  The  man- 
terial  parts  of  his  testimony  on  this  pointy  as  they  appear  in 
the  printed  abstract  of  the  record,  are:  "I  saw  the  first 
curved  rail  thrown  up  from  his  (plaintiff's)  side.  It  hit 
against  the  side  of  the  straight  rails,  and  then  slid  down  onto 
the  vacant  space  on  the  fioor,  which  was  about  a  foot  and  a 
half  in  width.  The  second  curved  rail  also  hit  on  the  side 
of  the  straight  rails  and  slid  down.  The  third  curved  rail 
came  up  just  the  same  as  the  other  two,  and  slid  down  on 
top  of  the  other  two.  It  slid  down  from  the  straight  rails 
onto  the  curved  rails  and  stayed  there.  There  were  two  men 
on  top  of  the  car  at  each  end  who  had  forks,  and,  if  the  rail 
didn't  lie  good,  they  would  turn  it  These  men  twisted  that 
third  rail  and  put  it  with  the  ball  up  on  top  of  the  two  curved 
rails  lying  on  the  fioor  of  the  oar.  I  saw  Mike  (plaintiff) 
and  the  men  with  him  pick  up  the  fourth  curved  rail  dovm 
in  this  ditch.  The  top  of  the  fiat  car  stood  about  two  feet 
higher  than  his  head.  The  last  rail  thrown  was  a  crooked 
rail,  the  same  as  the  other  three.    I  saw  the  rail  land  on  the 
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car.  It  hit  on  the  side  of  the  straight  rails,  and  then  slid 
down.  It  didn't  stay  on  the  oar.  The  three  rails  that  were 
thrown  just  before  struck  upon  the  side  of  the  stright  rails 
that  were  piled  along  the  center  of  the  car  and  then  slid 
down  and  into  place.  The  rail  that  injured  the  plaintiff 
hit  the  side  of  the  straight  rails  the  same  as  the  others^  but 
did  down.  There  was  no  place  to  catch  on,  no  empty  place 
the  same  as  the  others.  The  other  three  caught  the  empty 
space.  It  struck  upon  the  straight  rails  at  the  same  place, 
in  the  same  manner  as  the  former  rails  that  had  been  thrown 
up.  It  slid  down  one  end. first  and  slipped  right  off  the  car, 
because  it  had  no  empty  place  o^  the  car.  It  hit  on  the  sides 
and  slipped  down  on  top  of  the  others,  of  the  flange  of  the 
other  rails,  and  then  fell  down.  The  top  of  the  car  had  been 
covered  by  other  rails,  except  ten  inches.  This  is  the  reason 
I  giye  why  the  rail  slipped  off.  There  was  no  difference  in 
the  way  in  which  it  was  threwn.  It  struck  in  the  same 
place,  in  the  same  way.  There  were  no  braces  along  the  side 
of  the  car,  no  obstructions  of  any  kind  to  prevent  rails  from 
sUpping  off.  There  were  braces,  angle  bars,  on  these  other 
cars."  When  the  men  threw  up  "this  first  crooked  rail,  they 
looked  at  it,  but  it  didn't  fall  down.  It  slid  down  on  the 
car,  but  not  off.  It  slid  down  onto  the  vacant  space  on  the 
flat  car.  The  men  could  see  this.  It  stayed  there,  and  they 
saw  the  rail  stay  there.  Then  they  picked  up  the  second 
crooked  rail,  and  threw  it  in  the  same  manner.  It  hit  just 
the  same  as  the  first  one,  and  slid  down  on  the  floor  the  same 
as  the  first  one.  I  don't  know  whether  the  men  saw  this, 
because  I  was  standing  on  the  car.  But  I  could  see  their 
heads,  and  I  saw  the  men  looking  at  it  They  threw  the  rail 
up,  and  then  looked  at  it  They  could  see  it  fall  down  if 
they  had  any  place.  I  didn't  see  anything  because  I  was 
standing  irp.  I  saw  the  men  looking  at  it  They  threw  the 
rail  up,  and  then  stood  and  looked  at  it  That  second  rail 
slid  down  and  struck  the  bottom  of  the  car.  Two  or  three 
before  this  one  did  the  same.  The  men  stood  and  watched 
the  second  rail  all  the  time  the  same  as  they  did  the  first 
niL    When  they  threw  the  third  rail,  they  didn't  watch  it 
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After  tlirowiiig  it,  they  didn't  have  anything  to  do.  They 
waited  about  a  minute  until  the  men  with  the  forks  fixed  it^ 
and  then  they  picked  up  the  next.  They  would  wait  until 
the  men  with  the  forks  got  through  fixing  the  rail.  Then 
they  would  know  it  was  ready  to  go  ahead  and  pick  up  the 
next  rail  when  the  train  moved.  When  the  third  crooked 
rail  was  thrown,  it  hit  the  straight  rails  and  fell  down  over 
the  two  crooked  rails,  and  the  men  on  the  ground  stood  there 
and  watched  it  The  two  men  fixed  it;  and  then  they  moved 
again.  The  men  would  wait  until  the  two  men  on  top  of  the 
caff  fixed  the  rail  before  they  would  move  their  position. 
They  would  stand  there  watching  the  two  men  do  their  work, 
and,  when  they  got  through,  they  would  move.  This  had 
been  customary  from  the  time  they  started  in  that  morning 
up  to  the  time  of  the  accident.  This  fourth  rail  was  thrown 
in  just  the  same  manner  as  the  other  rails.  We  had  put  in 
about  three  or  four  braces  on  the  other  two  cars  that  were 
already  loaded.  They  are  put  right  in  holes  on  the  outside 
of  the  oar,  so  that  the  men  down  on  the  ground  loading  the 
rails  can  see  whether  the  braces  axe  there  or  not.  They 
can  see  because  it  is  outside.'' 

The  plaintiff  testified:  That  he  had  been  working  for 
the  defendant  about  sixteen  or  seventeen  days  ^'changing 
rails,"  but  had  never  loaded  rails  before  the  day  he  was  in- 
jured. That  the  rail  which  slipped  off  the  car  and  injured 
him  vrsLS  thrown  on  evenly.  That  at  places  where  the  ground 
was  about  level  with  the  ties  he  could  plainly  see  the  rails 
on  the  cars  after  they  were  thrown  on,  and  that  the  top  of 
the  platform  of  the  car  was  about  eight  inches  below  his  chin, 
and  that  in  throvnng  the  rails  on  the  car  he  took  a  good  look 
at  them.  "I  saw  they  were  piled  on  the  top  of  the  oar.  I 
could  see  that  When  there  was  a  straight  track,  I  could  see 
that,"  but  that  in  loading  the  crooked  rails  he  "was  not  able 
to  see  the  top  of  the  oar,  and  I  did  not  know  how  those 
three  (crooked)  rails  already  upon  the  car  were  piled," 
because  of  the  ditch  and  the  car  being  about  two  feet  above 
his  head.  That  "we  were  going  to  take"  the  last  rail  thrown 
on  the  cax  "to  the  other  side  because  it  was  easier  to  throw 
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the  rail  up;  the  ground  on  the  other  side  being  level.  We 
did  not  take  it  to  the  other  side  because  the  foreman  did  not 
do  it  The  interpreter  told  us  that  the  foreman  ordered  us 
to  throw  the  rail  up  from  that  side;"  that  the  end  of  the 
rail  which  slipped  off  the  car  struck  him  and  broke  his  leg, 
and  that  he  could  not  make  his  escape  because  of  the  ditch 
and  the  embankment  He  testified  that  men  were  working 
on  the  other  side  of  the  car  from  the  time  he  commenced 
work  in  the  morning  until  he  got  hurt,  and,  though  he  saw 
them  moving  about  on  the  other  side,  he  did  not  know  what 
work  they  did,  and  did  not  see,  and  did  not  know,  whether 
they  threw  rails  on  the  cars,  or  whether  they  threw  any  rails 
on  the  oar  on  which  he  loaded  rails,  and  did  not  remember 
whether  he  heard  any  noise  as  the  rails  were  thrown  on.  He 
further  testified  that  the  third  curved  rail,  after  it  was 
thrown,  struck  the  rails  on  the  car,  but  that  he  did  not  re- 
member whether  it  rolled  down  onto  the  vacant  space,  and 
that  he  could  not  see  whether  the  space  was  still  full  or 
empty,  and  that  he  did  not  know  whether  the  third  curved 
rail  "stuck  or  where  it  went  after  it  was  thrown  on  the  ear." 
That  after  it  was  thrown  he  saw  the  two  men  on  top  of  the 
car  doing  something,  but  that  he  could  not  see  from  below 
what  they  were  doing.  'T[  knew  that  the  foreman  had  those 
two  men  there  to  fix  the  rails.  I  didn^t  know  that  they 
were  putting  the  third  rail  in  its  position  because  I  couldnH 
see  them.  We  then  moved  on  to  the  fourth  curved  rail  and 
lifted  it  up.  There  were  no  braces  on  the  side  of  the  car 
at  this  time.  I  knew  that  After  the  foreman  ordered  us 
to  throw  it  from  that  side,  we  threw  it  onto  the  oar  the  same 
as  the  others.  In  throwing  that  fourth  rail,  we  didn^t  find 
it  very  diflScult,  but  we  thought  it  would  be  better  to  throw 
it  from  the  other  side,  easier  to  throw  it  from  the  other  side. 
We  did  not,  however,  find  very  much  diflSculty  to  throw  the 
raiL  We  were  not  afraid  to  throw  the  rail  from  the  side 
of  the  car  next  to  the  moimtain.  We  had  picked  up  this  rail 
intending  to  carry  it  over  to  the  other  side,  and  the  only 
reason  we  wanted  to  do  that  was  that  it  was  a  little  more 
advantageous  to  throw  the  rail  from  the  river  than  the 
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mountain  side.  !N'one  of  the  fourteen  men  suggested  that 
it  was  dangerous  to  throw  the  rail  from  the  mountain  side, 
nor  did  they  discuss  this.  I  did  not  think  it  was  dangeroua.'^ 
The  plaintiff  also  put  in  evidence  chapter  67  of  the  session 
Laws  of  Colorado  of  1901,  which,  and  as  claimed  by  plain- 
tiff, entirely  abrogated  the  doctrine  that  the  employer  is  not 
responsible  for  an  injury  inflicted  upon  his  servant  caused 
by  the  negligence  of  a  mere  fellow  servant  with  the  injured 
servant,  and  made  the  employer  liable,  in  such  case^  for  the 
negligence  of  any  agent,  servant,  or  employe  of  the  em- 
ployer in  the  same  maner  and  to  the  same  extent  as  if  the 
carelessness,  omission  of  duty,  or  n^ligenoe  causing  the  in- 
jury was  that  of  the  employer.  It  was  conceded  by  the  de- 
fendant that  the  doctrine  by  such  statute  was  abrogated, 
but  it  contended  that  as  a  condition  precedent  to  a  recovery 
in  such  case  the  injured  servant  was  required  to  give  the  em- 
ployer written  notice  within  sixty  days  from  the  occurrence 
of  the  accident,  and  as  provided  by  an  act  passed  and  ap- 
proved in  1893  (Laws  1893,  c  77),  being  sections  1511a 
and  1551b,  c.  37,  Mills^  Ann.  St.,  which  was  put  in  evidence 
by  the  defendant  It  was  shown  that  no  notice  was  given 
the  defendant  by  the  plaintiff.  Various  decisions  of  the 
Supreme  and  district  courts  of  Colorado  and  the  federal 
courts  bearing  on  the  acts  in  question  were  also  put  in  evi- 
dence, some  by  the  plaintiff,  others  by  the  defendant  It 
was  contended  by  the  plaintiff  that  the  act  of  1893  was  re- 
pealed by  the  act  of  1901,  and  hence  the  giving  of  a  written 
notice  to  the  employer  was  not  required  in  order  to  render 
him  liable  for  the  negligence  of  a  mere  fellow  servant  The 
trial  court  holding  with  the  plaintiff  in  such  contention  in 
paragraph  thirteen  of  the  charge,  instructed  the  jury  as  fol- 
lows :  "You  are  instructed  that  under  the  laws  of  the  state 
of  Colorado,  in  which  the  plaintiff  was  injured,  and  in 
which  state  his  cause  of  action,  if  any,  arose,  if  he  was  in 
the  exercise  of  due  care  at  the  time,  his  employer  would  be 
liable  for  injuries  sustained  by  him,  resulting  from  the  care- 
lessness, omission  of  duty,  or  negligence  of  the  employer, 
or  resulting  from  the  carelessness,  omission  of  duty,  or  negli- 
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genee  of  any  otiier  agent,  servant,  or  employe  of  the  employer 
in  the  same  manner  and  to  the  same  extent  as  if  the  oare- 
leesness,  amission  of  duty,  or  negligence,  causing  the  injury 
was  that  of  the  employer/*  But  in  paragraph  twenty-three 
of  the  diarge  the  court  also  instructed  the  jury  as  follows: 
"If  you  should  find  that  the  acts  of  negligence  upon  which 
the  plaintiff  relies  for  a  recovery  in  this  case  were  due  solely 
to  the  fault  of  the  foreman  in  charge  of  the  work,  and  if 
you  should  also  find  that  in  the  prosecution  of  the  work  of 
loading  rails  on  the  day  in  question  the  principal  duty  of 
this  foreman  was  that  of  superintendence,  then  you  are  in- 
structed that  this  is  a  complete  bar  to  any  recovery  in  this 
case.  I  need  not  stop  to  tell  you  why  this  is  so,  it  being 
suflScient  for  the  purposes  of  this  case  to  say  that  under  the 
laws  of  Colorado,  where  the  plaintiff  met  with  his  injuries, 
the  plaintiff  is  precluded  from  recovering  anything  on  that 
ground,  if  you  so  find  the  facts  from  the  evidence.**  In 
stating  the  allied  negligence  the  court  charged  the  jury 
that  "the  only  acts  of  negligence  alleged  against  the  plain- 
tiff's employer  for  you  to  consider  are,  first,  whether  the 
employer  negligently  failed  to  provide  any  braces  along  the 
sides  of  the  oar;  and,  second,  whether  the  rails  on  the  car 
were  negligently  and  improperly  piled.**  The  court  ex- 
pressly charged  the  jury  that  they  could  not  render  a  ver- 
dict for  the  plaintiff  upon  the  allied  negligence  that  the 
foreman  "carelessly  and  negligently  ordered  the  plaintiff  and 
said  other  employees  to  go  into  the  ditch  and  pick  up  the 
curved  rail  lying  therein  and  while  standing  in  the  ditch  to 
throw  a  curved  rail  upon  the  car,**  and  that  they  could  not 
consider  such  all^ations  "as  any  ground  for  enabling  the 
plaintiff  to  recover  against  the  defendant,  and,  so  far  as 
such  acts  of  the  foreman  in  directing  the  workmen  to  enter 
the  ditch,  pick  up,  and  throw  the  rail  are  concerned',  there 
is  nothing  in  those  acts  to  warrant  holding  the  defendant 
liable  to  the  plaintiff;**  and  further  charged  them  "that  the 
plaintiff  does  not  daim  that  the  defendant  was  negligent 
because  it  failed  to  load  from  the  opposite  side  of  the  car 
the  rail  which  fell  and  broke  his  leg,  and  the  defendant  is 
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not  obliged  to  meet  any  such  issue,  and  yon  are  not  to 
consider  it/' 

It  is  first  urged  by  the  appellant  that  the  court  erred  in 
giving  paragraph  thirteen  of  the  charge.  The  question  as  to 
the  correctness  of  that  charge  involves  a  construction  of  the 
Colorado  statute.  We  find  it  unnecessary  to  express  an  opin- 
ion on  that  subject.  Even  though  it  should  be  held  that  the 
trial  court  in  that  paragraph  gave  the  statute  referred  to 
the  proper  construction,  and  correctly  ruled  that  under  such 
statute  the  giving  of  a  written  notice  to  the  defendant  by  the 
plaintiff  was  not  essential  to  render  the  defendant  liable  for 
the  n^ligence  of  a  mere  fellow  servant  with  the  plaintiff, 
yet  we  are  also  of  the  opinion  that  the  judgment  of  the  court 
below  must  be  reversed  and  set  aside  because  of  the  views 
entertained  by  us  on  other  assignments.  We  think  on  the 
evidence  adduced  it  conclusively  appears  that  the 
plaintiff  assumed  the  risk,  and  upon  that  ground,  if  1 

not  upon  others,  he  was  not  entitled  to  recover,  and 
that  the  defendant's  motion  to  take  the  case  from  the  jury 
and  to  direct  a  verdict  in  favor  of  the  defendant  ought  to 
have  been  granted.  It,  of  course,  is  conceded  tiiat  the  plain- 
tiff assumed  the  usual  and  ordinary  risks  incident  to  tie 
employment  and  the  extraordinary  risks  known  to  and  com- 
prehended by  him,  or  which  were  so  open  and  obvious  that 
he  is  charged  with  knowledge  and  a  comprehension  of  them. 
The  plaintiff  was  twenty-three  years  of  age,  and  it  must  be 
presumed  that  he  was  a  man  of  ordinary  intelligence  and 
capacity.  He  had  worked  for  the  defendant  sixteen  or  sev- 
enteen days  "changing  rails.''  True,  he  had  not  engaged 
in  loading  rails  before  the  day  on  which  he  was  injured. 
But  the  loading  of  rails  from  the  ground  to  flat  cars,  under 
the  circumstances  as  disclosed  by  the  evidence,  does  not  in- 
volve anything  diflBcult  of  comprehension.  The  character 
of  such  work  is  not  complex,  but  is  very  simple.  The  risks 
involved  and  the  dangers  to  which  one  may  be  exposed  from 
a  rail  slipping  or  falling  as  it  is  lifted  from  the 
ground  and  thrown  on  the  car  in  the  manner  and  2 

under  the  circumstances  disclosed  by  the  evidence  are 
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not  only  open  and  obvious,  but  incddent  to  the  work  itself, 
and  easily  understood  and  readily  comprehended.  That  a 
rail,  thrown  under  such  circumstances  on  other  rails  upon 
the  car,  may  not  rest  and  remain  in  the  position,  or  at  the 
place,  where  thrown,  but  may  bound  or  slide,  or  roll  off,  is  a 
matter  of  common  knowledge  and  general  experience.  Spe- 
cial experience  in  such  work  is  not  necessary  to  acquire 
fcaowledge  of  the  risks  incident  thereto,  or  to  comprehend 
the  attending  dangers  arising  therefrom.  Plaintiff  all  fore- 
noon and  until  he  was  hurt  was  engaged  in  loading  rails  on 
the  cars.  He  saw  and  knew  the  manner  in  which  the  work 
was  done  and  the  rails  thrown  and  piled  on  the  cars.  He 
saw  and  observed  this  when  the  first  two  cars  were  loaded, 
and  when  the  forty-eight  straight  rails  were  loaded  on  the 
third  car,  and  until  it  was  moved  to  the  crooked  rails  lying 
in  the  ditch.  At  that  place  he  testified,  he  could  not  see  the 
top  or  floor  of  the  car  because  the  surface  of  the  ground 
where  he  was  standing  was  about  two  feet  below  the  level 
of  the  ties.  But  he  knew  the  number  of  rails  on  the  car 
and  the  position  and  manner  in  which  they  had  been  placed 
and  piled,  and  that  there  was  a  space  on  the  floor  of  the 
car  where  there  were  no  rails,  just  before  the  car  was  moved 
to  the  crooked  rails.  That  condition  had  not  changed,  but 
remained  just  as  he  saw  it  and  knew  it  before  the  car  was 
moved  to  the  crooked  rails  in  the  ditch,  and  before  he,  with 
others,  undertook  to  load  them.  Though  at  the  particular 
time  when  the  crooked  rails  were  lifted  and  thrown  he  could 
not  see  the  floor  of  the  car,  yet  from  what  he  had  just  seen 
and  observed  a  moment  before  he  well  knew  the  position  of 
the  rails  on  the  car  on  which  he  was  about  to  throw  the 
crooked  rail.  He  heard. the  suggestions  made  to  the  fore- 
man that  the  rail  be  carried  to  and  loaded  from  the  other 
side,  and  that  braces  had  better  be  put  up  before  the  crooked 
rail  was  loaded.  He  also  testified  that  he  knew  that  the 
braces  had  not  been  put  up.  Of  course,  that  was  obvious 
and  open  to  the  view  of  any  one  situated  as  was  the  plaintiff. 
He  further  testified  that  the  only  reason  that  the  men  desired 
to  carry  the  rail  to  and  load  it  from  the  other  side  was 
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because  it  was  easier  to  there  throw  and  load  it,  and  not 
that  much  difficulty  was  found,  or  that  it  was  dangerous,  to 
load  it  on  the  side  of  the  car  where  it  was  lying.  This  is  not 
a  case  where  it  may  be  presumed  that  the  master,  because 
of  his  superior  knowledge,  may,  better  than  the  servant, 
have  comprehended  the  danger,  or  where  the  master  had  bet- 
ter opportunity  to  ascertain  the  extent  and  character  of  the 
danger  to  which  the  servant  w«s  exposed,  or  where  the  serv- 
ant might  be  justified  in  yielding  his  own  judgment  and 
deferring  to  that  of  his  master,  or  where  relying  upon  prom- 
ises, assurances,  or  representations  of  the  master  the  servant 
was  lulled  into  a  sense  of  security.  Though  it  should  be  said 
that  the  accident  would  not  have  happened  had  the  braces 
been  put  up,  and  that  they  were  not  put  up  because  of  the 
orders  or  directions  of  the  foreman,  yet  the  plaintiff  well 
knew  that  the  braces  were  not  up,  and  whatever  danger  was 
involved  in  loading  the  rails  without  them  was  just  as  read- 
ily understood  and  comprehended  by  him  as  by  the  master. 
It  is  a  case  where  the  servant,  with  the  master,  had  equal 
knowledge,  and  equal  means  of  knowledge,  and  where  the 
servant,  equally  with  the  master,  understood  and  compre- 
hended the  dangers  and  risks  involved,  and  voluntarily  un- 
dertook the  performance  of  the  work.  If  a  court  in  submit- 
ting the  case  to  the  jury  should  inform  them  that  the  plain- 
tiff assumed  the  usual  and  ordinary  risks  incident  to  the  em- 
ployment, and  all  other  risks  and  dangers  of  which  he  had 
knowledge  and  which  were  appreciated  by  him,  or  which  were 
so  obvious  and  open  as  to  imply  knowledge  and  a  compre- 
hension of  them  by  him,  what  disputed  fact  was  there  to 
submit  to  the  jury  for  their  finding?  Should  the  jury  find 
that  the  plaintiff  did  not  know  that  the  braces  were  not  up, 
or  that  he  did  not  appreciate  or  comprehend  that  rails 
thrown  on  the  pile  of  rails  on  the  car  might  bound,  or  slide, 
and,  without  braces,  roll  or  fall  off  after  they  had  been 
thrown  on,  such  a  finding  would  clearly  be  against  the  evi- 
dence. And  that  is  just  what  the  jury  did  in  this  case. 
The  court  charged  them  that  "if  the  manner  in  which  the 
rails  were  piled  and  the  absence  of  braces  from  the  side  of 
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the  oar  were  so  plain,  obvious,  and  open  that  the  plaintiff, 
by  the  use  of  his  faculties  of  sight  and  hearing,  considering 
his  age,  experience,  and  capacity  for  acquiring  knowledge, 
ought  to  have  known  of  their  existence,  it  is  the  same  in  point 
of  law  as  though  he  actually  did  know  of  their  existence," 
and,  if  he  had  sudi  or  actual  knowledge,  the  plaintiff  could 
not  recover.  The  jury,  by  their  verdict,  found  that  he  had 
no  such  knowledge,  when,  by  his  own  testimony,  actual  knowl- 
edge on  his  part  was  shown.  We  are  not  unmindful  of  the 
contention  made  that  the  plaintiff,  though  he  knew  how  the 
forty-eight  straight  rails  had  been  placed  on  the  car,  he,  aa 
testified  to  by  him,  did  not  know  and  could  not  see  from  his 
position  on  the  ground  how  the  three  crooked  rails  had  been 
piled,  and  especially  that  the  third  had  been  placed  on  top  of 
others.  The  contention  necessarily  is  predicated  on  the  as- 
sumption that  the  danger  thus  created  was  unusual,  and  not 
incident  to  the  work,  and  was  unknown  to  the  plaintiff.  When 
he  threw  the  crooked  rails  on  the  car,  he  saw  that  they  were 
thrown  on  the  pile  of  rails  which  he  testified  was  from  two  to 
three  feet  high  in  the  center  of  the  car — others  testified  but 
a  foot  or  a  foot  and  a  half — and  that  the  rails  thrown,  after 
striking  the  pile,  rolled  down  the  side  of  it.  That  was  just 
as  obvious  to  him  as  that  there  were  no  bracos  on  the  side 
of  the  car.  Though  standing  in  the  ditch  he  could  not  see 
a  rail  lying  on  the  floor  of  the  car,  yet  he  knew  that  the 
rails  which  were  thrown  at  that  place,  and  which  slid  down 
the  side  of  the  pile,  were  lying  at  the  side  of  it  either  side  by 
side  or  some  on  top  of  others.  When  the  third  rail  was 
thrown,  the  plaintiff  saw  it  strike  the  pile  and  slide  down. 
It  was  just  as  natural  to  expect  that  it  would  slide,  or  be 
placed  and  rest  on  the  other  two  rails,  as  that  it  might  rest 
on  and  occupy  some  of  the  vacant  space  of  the  floor  of  the 
car.  There  was  nothing  unusual  or  extraordinary  about  the 
occurrence  should  it  have  happened  either  way.  Whether 
it  happ^ied  one  way  or  the  other  was  an  incident  to  the 
work  itself,  and  arose  from  the  operation  of  it.  He  knew 
some  rails  had  to  be  and  were  piled  on  others.  Whether  the 
three  crooked  rails  were  placed  side  by  side  on  the  floor 
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of  the  car,  or  one  on  top  of  othere,  in  no  way  induced  or  in- 
fluenced his  conduct  in  throwing  the  fourth  rail  and  did  not 
affect  the  manner  of  doing  it  We  cannot  ass^it  to  the  con- 
clusion that,  if  the  third  rail  had  been  placed  by  the  side  of 
the  other  two  on  the  floor  of  the  car,  the  danger  of  the  fourth 
rail  sliding  and  falling  off  the  car  after  it  was  thrown  on 
the  pile  was  a  risk  assumed  by  the  plaintiff,  but  that  the 
placing  of  the  third  rail  on  top  of  the  other  two  created 
an  unusual  and  extraordinary  danger  not  assumed  by  him. 
We  think  the  court  erred  in  refusing  the  defendant's  motion 
to  direct  a  verdict  in  its  favor,  and  again  erred  in  refusing 
to  grant  a  new  trial  on  the  ground  that  the  verdict  was  in  the 
particular  stated  contrary  to  the  charge,  and  was  not  sup- 
ported by  the  evidence. 

We  think  that  the  verdict  in  other  particulars  was  also 
clearly  against  the  charge,  and  was  not  supported  by  the  evi- 
dence. In  paragraph  thirteen  of  the  charge  the  court  in- 
structed the  jury  that  the  defendant  was  responsible  for  the 
negligence  of  any  agent,  servant,  or  employee  of  the  defend- 
ant causing  the  injury  to  the  same  extent  and  in  the  same 
manner  as  if  the  carelessness  or  negligence  causing  tho  in- 
jury had  been  that  of  the  defendant.  But  in  paragraph 
twenty-three  of  the  charge  the  jury  were  instructed  that  if 
the  acts  of  negligence  relied  on  for  recovery  "were  due  solely 
to  the  fault  of  the  foreman  in  charge  of  the  work,*'  whose 
principal  duty  "was  that  of  superintendence,'*  then  no  re- 
covery could  be  had.  Whatever  might  be  said  in  support 
of  the  view  that  the  two  charges  are  in  conflict,  and  that  the 
first  is  right  and  the  second  wrong,  and  that  the  wrong  in- 
struction was  induced  by  the  defendant's  request  and  was 
error  in  its  favor,  nevertheless  it  clearly  appears  that  the 
court  in  most  jwsitive  terms  charged  the  jury  that  the  neg- 
ligence of  the  defendant's  foreman  in  charge  of  the  work 
was  "a  complete  bar  to  any  recovery  in  this  case."  If  the 
jury  could  properly  have  rendered  a  verdict  for  the  plaintiff 
by  following  either  charge,  then  the  defendant,  whose  re- 
quest induced  the  conflict  and  caused  the  error  in  its 
favor,  could  not  complain  of  the  conflict ;  for,  on  well-  3 


Digitized  by 


Google 


PuLOS  V.  Raileoad.  253 

recognized  principles,  if  the  defendant  obtained  an  ad- 
vantage to  which  it  was  not  entitled,  and  when  the  jury 
responded  even  to  that  demand,  the  defendant  could  not  be 
heard  to  complain  of  the  inconsistency  of  its  own  creation. 
(Wood  V.  Bailroad  Co.,  28  Utah,  351,  79  Pac  182;  Bear- 
don  V.  Railroad  Co.,  114  Mo.  384,  21  S.  W.  731.)  But 
suppose  a  court  should  charge  a  jury  in  a  case  founded  on 
n^ligenoe  that  the  defendant  was  liable  for  ordinary  negli- 
gence, and  such  was  the  correct  principle  of  law  applicable 
to  the  case,  and  then  should  also  charge  the  jury  on  the  re- 
quest of  the  defendant  that  no  recovery  could  be  had  unless 
the  defendant  was  guilty  of  wilful  and  wanton  negligence, 
which  was  not  the  law  applicable  to  the  case,  and  a  verdcit 
should  nevertheless  be  rendered  for  the  plaintiff.  If,  now, 
there  was  evidence  to  support  a  finding  of  both  ordinary 
and  wilful  negligence,  the  defendant  could  not  complain  of 
the  conflict.  Though  it  could  not  be  told  whether  the  jury 
followed  and  applied  the  one  or  the  other  charge,  yet,  if  they 
followed  the  first,  the  defendant  could  not  complain  because 
they  followed  and  applied  the  correct  principle;  and,  if  they 
followed  the  second,  it  could  not  complain  because  there  still 
was  evidence  to  support  the  verdict  But  if  there  was  a  total 
want  of  evidence  to  show  willful  negligence,  the  defendant 
could  properly  complain  because  it  could  not  be  told  whether 
the  jury  followed  and  applied  the  one  or  the  other  charge, 
and,  if  the  second,  there  was  no  evidence  to  support  the 
verdict.  (Coaies  v.  Railroad  Co.,  24  Utah,  304,  67  Pac 
670.)  The  proper  complaint  in  such  case  would  not  be  that 
there  was  a  conflict  in  the  charge,  but  that  the  verdict, 
in  view  of  the  charge,  has  no  support.  ITow,  that  is  the 
situation  hera  The  court  charged  the  jury  in  gen- 
eral terms  that  the  defendant  was  liable  for  the  4 
n^ligenoe  of  any  agent,  servant,  or  employee,  in  its 
employ,  and  then  specifically  charged  them  that  it  was  not 
liable  for  the  negligence  of  its  foreman  in  charge  of  the 
work.  It  cannot  well  be  said  that  the  jury  were  authorized 
to  disr^ard  the  specific  instruction  and  follow  the  gen- 
eral one.     In  view  of  the  charge,  the  only  support  which 
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the  verdict,  as  rendered  by  the  jury,  can  have  on  the 
issue  submitted  to  them  in  respect  of  the  alleged  neg-  5 

ligence  arising  from  the  manner  in  which  the  rails 
were  piled  on  the  car  is  the  evidence  of  negligence  of  some 
agent,  servant,  or  employee  of  the  defendant  other  than  the 
foreman.  We  have  looked  in  vain  for  such  evidence.  There 
is  no  evidence  to  show,  nor  is  it  claimed  by  the  plaintiff, 
that  any  one  working  with  him  in  lifting  or  throwing  the 
rails  was  n^ligent  It  is  not  claimed,  nor  is  it  shown,  that 
the  interpreter  on  the  car  was  negligent.  It  is  claimed  that 
the  men  on  the  car  piling  the  rails  were  negligent,  but  there  is 
not  a  scintilla  of  evidence  to  show  such  negligence.  It  is  not 
contended  that  any  of  the  straight  rails  were  piled  improperly 
or  negligently.  Nor  is  it  daimed  that  the  first  two  crooked 
rails  which  were  thrown  on  the  car  were  improperly  or  n^li- 
gently  piled  or  placed.  The  contention  made  is  that  the  third 
crooked  rail  thrown  on  the  car  was  improperly  and  n^li- 
gently  placed  and  piled  because  it  was  placed  on  top  of  the 
two  crooked  rails  with  the  ball  of  the  rail  up  instead  of  down. 
In  their  brief  counsel  for  respondent  on  this  point  say: 
"Had  the  men  who  were  straightening  the  rails  thrown  the 
third  rail  over  onto  the  ten-inch  space,  as  they  might  easily 
have  done  with  safety,  there  would  have  been  a  level  space 
of  about  a  foot  and  a  half  for  the  fourth  rail  to  fall  upon 
after  striking  the  side  of  the  straight  rails.  To  question 
that  it  was  the  grossest  negligence  on  the  part  of  these  men 
to  permit  that  third  rail  to  remain  and  to  adjust  it  on  top  of 
the  two  rails,  thus  providing  an  incline  plane  for  the  fourth 
rail  to  slide  down  over,  seems  to  us  to  be  inconceivable." 
In  no  other  particular  is  it  contended  that  the  men  on  the 
car  or  that  any  other  agent,  servant,  or  employee  of  the 
defendant  was  negligent.  There  is  nothing  to  show,  except 
the  bare  assertion  of  counsel,  that  the  placing  of  the  two 
crooked  rails  side  by  side  and  on  the  bottom  of  and  length- 
wise the  car,  and  the  third  rail  on  top  of  those,  was  im- 
proper or  negligent.  It  might  as  well  be  said  that  it  was 
negligent  to  place  one  rail  on  top  of  others,  and  that  careful 
conduct  required  that  no  more  rails  should  have  been  placed 
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cm  the  cor  than  fairly  covered  the  floor  of  the  car.  We  see 
no  evidence  on  whidi  to  base  a  claim  of  negligence  that  the 
rails  were  improperly  or  negligently  piled  or  placed,  or  that 
the  men  on  the  car  were  negligent  in  any  other  particular; 
and  since  the  jury  were  told  that  no  verdict  could  be  based 
on  the  n^ligent  acts  of  the  foreman,  and  there  being  a  total 
want  of  evidence  showing  negligence  on  the  part  of  any  other 
servant,  agent,  or  employee  of  the  defendant,  there  is  a  total 
want  of  evidence  to  support  the  verdict  upon  that  issue. 
Furthermore,  there  being  a  total  want  of  evidence  to  show 
that  the  rails  were  improperly  or  negligently  piled  on  the 
car,  the  court  again  erred  in  refusing  appellant's  motion  and 
request  to  take  that  issue  from  the  jury.  The  court  having 
submitted  the  case  to  the  jury  on  both  questions  of  negli- 
gence— one  in  failing  to  provide  the  car  with  braces,  the 
other  the  manner  in  which  the  rails  were  piled  on  the  car — 
it  cannot  be  ascertained  whether  the  verdict  was  rendered 
on  one  or  both  of  such  questions,  or,  if  rendered  on  one  only, 
on  which  one  it  was  founded. 

Even  though  the  verdict  as  rendered  was  wholly  based  on 
the  alleged  n^ligence  in  failing  to  provide  braces  on  the 
car,  still  the  verdict,  in  view  of  the  charge,  cannot  be  up- 
held. The  court  submitted  the  case  to  the  jury  entirely  on 
the  tlieory  that  the  alleged  commission  and  omission  of  acts 
were  servant's  not  master's  acts.  True  the  court  stated  to 
the  jury  that,  under  the.  Colorado  statute,  the  employer 
was  liable  for  his  own  negligence,  and  that  it  was  alleged 
in  the  complaint  that  the  defendant  negligently  failed  to 
provide  braces;  but  nowhere  in  the  charge  were  the  jury 
instructed  that  a  verdict  could  be  rendered  against  the  de- 
fendant on  the  theory  that  the  failure  to  provide  braces  or 
to  place  them  on  the  car  was  an  omission  of  master's  duties. 
We  do  not  say  that  under  the  evidence  adduced  the  failure 
to  places  the  braces  on  the  car  was  an  ommission  of  master's 
duties.  What  we  do  say  is  that  the  question  of  the  em- 
ployer's negligence  was  not  submitted  to  the  jury,  and  for 
that  reason  the  verdict  which  was  rendered  by  them  cannot 
be  supported  on  any  such  theory.    To  the  contrary,  the  case 
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was  submitted  to  the  jury  entirely  on  the  theory  that  the 
failure  and  omission  to  place  the  braces  on  the  car  were 
servant's  acts,  and  the  court  gave  the  jury  the  binding  in- 
structions that^  if  such  failure  or  omission  was  due  to  the 
negligence  of  the  foreman,  no  recovery  could  be  had ;  but,  in 
effect,  if  due  to  the  negligence  of  some  other  servant,  agent, 
or  employee  of  the  defendant,  then  the  plaintiff  could  re- 
cover, if  he  was  not  himself  guilty  of  negligence  and  had  not 
assumed  the  risk.  We  again  look  in  vain  for  any  evidence 
to  show  that  such  failure  or  omission  was  due  to  the  negli- 
gence of  any  such  servant,  ^igent,  or  employee.  The  evidence 
discloses,  without  dispute,  that  there  was  an  ample  supply 
of  angle  bars,  which  were  used  for  braces,  lying  pn  the  car, 
but  that  they  were  not  put  up  because  of  the  orders  or 
directions  of  the  foreman.  If  the  failure  and  omission  to 
put  up  the  bars  under  the  circumstances  constituted  negli- 
gence, such  negligence  was  the  negligence  of  the  foreman. 
But  the  court  expressly  told  the  jury  that  the  negligence 
of  the  foreman  in  such  particular  was  "a  complete  bar  to 
any  recovery  in  this  case,''  and  failed  to  submit  the  case  to 
the  jury  on  the  theory  as  to  whether  such  failure  or  omission 
was  the  employer's  negligence.  So,  even  as  to  that  issue,  all 
that  the  juiy  had,  under  the  charge,  to  render  a  verdict  on, 
was  evidence  of  the  negligence  of  some  servant,  agent,  or 
employee  of  the  defendant  other  than  the  foreman.  If 
the  jury  based  their  verdict  on  supposed  evidence  of  such 
negligence,  then  the  verdict  has  no  support  because  there  is 
a  total  want  of  such  evidence;  and,  if  they  based  it  on 
evidence  of  the  negligence  of  the  foreman,  then  it  was  against 
the  charge.  And  it  cannot  be  told  whether  they  did  the  one 
or  did  the  other.  We  have  no  more  right  to  presume  that 
they  ignored  the  specific  charge  and  followed  the  general 
chai^  and  based  their  verdict  on  evidence  of  the  negligence 
of  the  foreman  than  that  they  based  it  on  supposed  evidence 
of  negligence  of  some  agent,  servant,  or  employee  of  the 
defendant  other  than  the  foreman.  We  are  not  now  deter- 
mining the  question  of  the  sufiiciencj^  of  the  evidence  to  go 
to  the  jury  on  the  issue  of  the  alleged  negligence  in  failing 
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to  provide  the  car  with  braces.    What  we  do  say  is  that  the 
only  evidence  of  negligence  bearing  upon  such  question  re- 
lates to  the  acts  of  the  foreman  in  not  permitting  the  braces 
to  be  put  up,  and,  since  the  court  charged  that  his 
negligent  acts  were  "a  complete  bar  to  a  recovery,"  6 

the  verdict^  in  view  of  the  charge,  cannot  stand,  be- 
cause it  is  against  the  charge  and  has  no  support,  and  ought 
to  have  been  set  aside  by  the  trial  court  on  the  defendant's 
motion  for  a  new  trial 

We  are  also  of  the  opinion  that  the  trial  court  erred  in 
changing  the  jury  on  the  issues.  The  court  charged  them 
that  ^^the  amended  complaint  sets  forth  what  the  plaintiff 
claims  with  reference  to  the  cotntroversy,  and  the  amended 
answer  sets  forth  the  defendant's  version  thereof.  Both 
these  are  made  a  part  of  these  instructions,  and  you  are  to 
refer  to  them  for  a  particular  statement  in  detail  as  to  what 
each  party  allies  with  reference  to  the  controversy  in  ques- 
tion. *'  Following  this,  the  court^  after  stating  in  "general 
terms''  the  substance  of  the  material  allegations  of  the  com- 
plaint, and  the  denials  and  averments  contained  in  the  an- 
swer, then  also  charged  the  jury :  "This  brief  description  of 
the  general  nature  of  the  cause  of  action  allied  and  the  de- 
fenses set  up  thereto  is  not  intended  as  a  substitute  for  the 
statements  contained  in  the  complaint  and  answer,  nor  to  re- 
lieve you  of  the  necessity  of  consulting  the  complaint  and 
answer  for  your  guidance  in  determining  the  particular  mat- 
ters alleged  as  a  cause  of  action  or  by  way  of  defense. *'  From 
an  inspection  of  the  charge,  it  does  not  appear  that  the 
amended  complaint  and  amended  answer  are  attached  to 
the  charge,  nor  does  the  charge  itself  contain  copies  of  them. 
Bat  from  the  language  of  the  court  that  they  were  made  a 
part  of  the  charge,  and  that  the  jury  were  required  to  refer 
to  them  to  ascertain  what  was  claimed  by  each  party,  we 
must  presume,  in  the  absence  of  anything  shown  to  the  con- 
trary, that  the  court  did  what  is  implied  by  the  language 
employed,  and  that  the  amended  complaint  and  amended 
answer  were  attached  to  the  charge  or  that  they  or  copies 
thereof,  were  otherwise  given  the  jury  to  consult  and  to 
87  Utab—17 
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refer  to;  otherwise  the  language  of  the  court  is  rendered 
meaningless  and  the  direction  useless. 

The  charge  involves  two  erroneous  statements,  one  which 
neoeesarily  implies  that  the  jury  had  the  righjt  to  take  the 
pleadings  with  them  to  the  juiy  room,  and  the  other  that 
it  wias  their  duty  to  consult  them  and  determine  for  them- 
selves ^'the  particular  matters  alleged  as  a  cause  of  action 
or  by  way  of  defense,*'  and  to  refer  to  them  to  ascertain 
the  "controversy  in  questioai."  It  is  the  duty  of  the 
court  to  construe  pleadings  and  to  charge  the  jury  on  7 

the  issues.  It  is  not  proper  to  permit  the  jury  to  take 
the  pleadings  with  them  to  the  jury  room,  unless  they  have 
been  put  in  evidence  as  proof  of  some  fact,  and  then  they 
are  taken,  not  because  they  are  pleadings,  but  exhibits.  We 
have  no  statute  permitting  the  jury  to  take  the  pleadings. 
We  see  no  good  purpose  to  be  accomplished  by,  but  much 
harm  to  result  from,  permitting  it;  for  as  is  said  in  Brick- 
-wood's  Sackett  on  Instructions  to  Juries,  at  section  214,  "it 
is  not  always  easy  for  the  court  to  understand  the  pleadings, 
and  certainly  it  would  be  too  much  to  expect  that  a  jury 
would  not  misunderstand  them.*'  In  this  state  the  court  is 
required  to  charge  the  jury  in  writing  upon  the  law  applica- 
ble to  the  casa  "What  issues  are  raised  by  the  pleadings," 
says  Mr.  Blashfield  in  his  work  on  Instructions  to  Juries, 
section  93,  "is  a  questioai  of  law  which  it  is  the  exclusive 
province  of  the  court  to  determine.*'  And  the  "clear  weight 
of  authority  is  to  tie  effect  that  it  is  the  province  and  duty 
of  the  court  to  state  specifically  to  the  jury  what  issues  are 
raised  by  the  pleadings,  and  that  it  is  erroneous  to  refer 
the  jury  to  the  pleadings  to  ascertain  for  themselves  what  the 
issues  are;  that  the  construction  of  the  pleadings  and  the 
issues  raised  thereby  are  questions  for  the  court  alone  to 
determine  and  not  for  the  jury."  (11  Ency.  PI.  and  Pr. 
153.)  The  court  in  the  written  charge  itself  should  clearly 
define  the  particular  issue  or  issues  submitted  to  the  jury, 
and  should  specifically  state  to  them  the  material  facts 
alleged,  denied,  and  admitted  in  respect  of  such  issues.  In 
doing  so  the  court  may  state  to  the  jury  the  subtance  of 
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such  material  avennents  and  denials  contained  in  the  plead- 
ings, or,  when  dearly  and  concisely  expressed  therein,  maiy 
do  so  in  the  language  of  the  pleadings  themselves.  But  the 
jury  to  ascertain  the  issues  must  look  alone  to  the  charge 
of  the  court  To  charge  the  jury  that  the  complaint  and 
answer  {ure  made  a  part  of  the  charge,  and  that  the  jury 
must  look  to  them  to  ascertain  and  determine  the  issues, 
is  to  require  the  jury  to  place  their  own  construction  upon 
the  pleadings,  and  to  determine  the  issues  for  themselves. 
And,  after  the  issues  are  stated  to  them  by  the  court,  to 
then  also  charge  the  jury  that  such  statement  as  made  by 
the  court  did  not  relieve  them  "of  the  necessity  of  consult- 
ing the  complaint  and  the  answer  of  your  guidance  in  deter- 
mining the  particular  matters  alleged  as  a  cause  of  action 
or  by  way  of  defense,"  is  still  more  objectionable;  for  such 
a  charge  not  only  permits,  but  invites,  the  jury  to  disregard 
the  statement  of  the  issues  as  made  by  the  court,  and  to 
determine  the  issues  for  themselves  upon  an  inspection  and 
examination  of  the  pleadings.  The  rule  that  the  jury  on 
questions  of  law  are  bound  to  accept  and  obey  the  charge 
of  the  court  applies  to  the  charge  defining  the  issues  as 
well  as  to  all  other  instructions  of  the  court  on  questions 
of  law,  and  the  jury  have  no  license  to  disregard  one  more 
than  the  other.  Instructions  similar  to  those  given  by  the 
court  have  frequently  been  before  the  courts,  and  have 
generally  been  held  erroneous  and  prejudicial.  (1  Brick- 
wood's  Sackett,  Instructions,  section  170;  2  Thompson  on 
Trials,  section  2314;  11  PL  and  Pr.  p.  153;  Blashfield, 
Instructions  to  Juries,  section  93  et  seq;  Keatley  v.  I.  0. 
B.  Co.,  94  Iowa,  685,  63  K  W.  560.) 

For  the  reasons  heretofore  given,  the  judgment  of  the 
court  below  is  reversed,  and  the  case  remanded  for  a  new 
trial.     The  appellant  filed  a  printed  brief  consisting  of  370 
pages,  including  the  covers.    Our  rules  provide  that  the  ex- 
pense of  printing  abstracts  and  briefs  not  to  exceed  seventy- 
five  cents  for  each  page  may  be  taxed'  as  other  costs.    If  an 
expense  of  printing  the  brief  at  seventy-five  cents  a  page 
should  be  allowed  to  be  taxed  as  costs,  such  costs  alone  would 


Digitized  by 


Google 


260  TimtTT-SBVBN  Utah. 

amount  to  $276.  We  ttink  the  brief  was  unnecessariljf 
ToluminouBy  and  that  the  expense  thereof  should  not  be 
allowed  as  costs.  The  appellant^  however,  is  entitled  to 
tax  costs  for  the  printing  of  a  proper  brief.  We  think  a 
brief  of  the  expense  of  thirty-five  dollars  was  all  that  was 
necessairy,  and  that  amount  only  will  be  allowed  to  be  taxed 
as  costs  for  such  expense. 

The  appellant  is  given  all  other  taxable  costs. 

FRICK  and  McCARTY,  JJ.,  concur. 


LE  VINE  et  al.  v.  WHITEHOUSE  et  aL 

No.  2060.    Decided  Fenbniary  10,  1910  (109  Pae.  2). 

1.  Afb^l  AiTD  EBBOfi— Cboss-Assignmknts  OF  Ebbob — ^Nbcbsstit. 
A  question  raised  by  respondents  is  not  presented  for  review  without 
a  cross-assignment  of  error.     (Page  267.) 

2.  SFBCmO    PEBFOBKANCD— Ck>NTBA.0T8    EnFOBCBABLB— MXTTUALITT    Or 

Qbugation.  a  contract  sought  to  be  enforced  provided,  inter  dUa, 
that  if  the  purchasers  failed  to  make  any  of  the  payments  men- 
tioned for  a  period  of  sixty  days  after  the  same  became  due, 
yendors  should  be  "released  from  all  obligations  to  convey  the  prop- 
erty," and  the  purdiasers  would  "forfeit  all  right  thereto  and  to 
any  money  paid  under  the  agreement."  Held,  that  it  did  not  lade 
mutuality  of  obligation.     (Page  268.) 

3.  Speoifio  Pebfobmanob — (}ontbact8  Enfobcbablb— Mutuautt  or 
Obligation.  Comp.  Laws  1907,  sec.  2463,  provides  that  every  con- 
tract for  the  sale  of  any  lands,  or  interest  in  lands,  shall  be  void 
unless  the  contract,  or  some  note  or  memorandum  thereof,  is  in  writ- 
ing and  subscribed  by  the  party  by  whom  the  sale  is  to  be  made, 
or  by  his  lawful  agent  thereunto  lawfully  authorized  in  writing. 
Section  2467  provides  that  every  agreement  tiiat  by  its  terms  is 
not  to  be  performed  within  one  year  shall  be  void  unless  it^  or  some 
note  or  memorandum  thereof,  be  in  writing  and  subscribed  by  the 
party  to  be  charged  therewith.  Held,  that  contracts  of  the  kind 
referred  to  therein,  to  be  binding  and  enforceable,  need  be  signed 
by  vendor  only,  and  specific  performance  will  not  be  denied  for 
lack  of  mutuality  because  not  signed  by  the  purchaser.i  (Paft 
268.) 


1  Bailey  v.  Leishman,  32  Utah,  132,  89  Pac.  78. 
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i.  Fra^ttds,  Statdti  or— Authobitt  to  Pubchask  LAin>— Necessitt 
OF  Wbiting.  That  authority  of  agents  to  purchase  land  was  not  in 
writing  does  not  invalidate  a  contract  signed  by  them;  there  being 
at  the  time  the  agreement  was  entered  into^  no  statute  in  this 
state  requiring  an  agent's  authority  to  purchase  land  to  be  in 
writing.     (Page  271.) 

5.  CoifTBACTS — Rescission  fob  Fr^ud.  A  party  who  has  been  in- 
duced to  enter  into  a  contract  by  false  and  fraudulent  representa- 
tions may  rescind  on  discovery  thereof.     (Page  272.) 

6.  CoifTBACTS — Rescission  fob  Fraud — Loss  of  Right.  A  defrauded 
party  will  generally  lose  his  right  to  rescind  if  he  takes  any  benefit 
under  the  contract,  or  does  any  other  act  implying  intent  to  abide 
by  or  affirm  it,  after  he  becomes  aware  of  the  fraud.     (Page  272.) 

7.  OoNTBAOTS — ^Rescission  fob  Fraud.  A  party  misled  must,  as  soon 
as  he  learns  the  truth  and  discovers  the  falsity  of  statements 
relied  on,  disaffirm  the  contract  with  all  reasonable  diligence,  and 
he  cannot  derive  all  possible  benefit  from  the  transaction  and  then 
daim  relief  from  his  own  obligation  by  a  rescission  or  refusal  to 
execute.     (Page  273.) 

8.  Vendor  and  Purchaser— Rxscission  for  Fraud — Waiver  of 
Bight.  After  vendors  learned  that  corporate  stock  given  in  pay- 
ment of  seven  hundred  dollars  on  the  price  had  no  actual  or 
market  value,  they  continued  for  eleven  months  to  accept  payments 
on  the  contract,  aggregating  six  hundred  dollars,  and  made  no 
daim  for  resdssion  for  misrepresenting  the  value  of  the  stock  till 
sued  for  specific  performance,  when  they  filed  an  amended  answer 
nearly  two  and  one-half  years  after  they  discovered  the  fraud 
which  they  claimed  was  practiced  on  them.  Held,  that  they 
waived  whatever  right  they  had  to  rescind  therefor.     (Page  273.) 

9.  Vendor  and  Purchaser — Breach  of  Gointract^— Failure  to  Pat 
Taxes.  A  contract  by  which  vendors,  on  receiving  payment,  agree 
to  execute  a  good  and  sufficient  warranty  deed  to  the  property 
described,  free  and  clear  from  all  incumbrances  except  that  the 
purchasers  shall  pay  the  taxes  for  a  specified  year,  contemplated 
that  the  taxes  for  that  year  might  become  delinquent  when  final 
payment  was  made,  and  that  in  that  event  vendors  might  convey 
subject  to  an  incumbrance  for  such  taxes,  and  hence  failure  of  the 
purchasers  to  pay  the  same  was  not  a  breach.     (Page  273.) 

10.  Vendor  and  Purchaser— Bona  Fidb  Purchaser — ^NoncB  Putting 
on  Inquibt.  Where,  if  purchasers,  with  ordinary  diligence,  had 
followed  the  line  of  inquiry  suggested  by  information  furnished 
them  by  vendor  before  paying  any  part  of  the  purchase  money, 
they  would  have  been  fully  advised  of  an  equity  of  third  persons 
in  the  land,  they  are  charged  with  the  same  knowledge  as  to  their 
rights  as  they  would  have  acquired  had  they  pursued  the  investi- 
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gation  suggested,  and  they  were  not  relieyed  from  inquiring  bj 
assurances  that  the  contract  on  which  the  equity  was  based  was 
abandoned.     (Page  278.) 

11.  VENDOB  AlTD  PUBCHASEB — BOITA  FiDE  PUBCHASni— EVIDKirCB.      BtI- 

dence  held  to  show  that  a  certain  party  was  not  a  bona  fide  pur- 
chaser without  notice.     (Page  279.) 

12.  Speoifec  Pebfokicange — Exxpuxq  TEinn»  Good— Nboessfit.  Plain- 
tiffs suing  for  specific  performance  tendered  the  money  when  they 
demanded  execution  of  a  deed  to  land  inyolyed,  and  in  their  com- 
plaint alleged  they  were  ready  and  willing  to  perform  their  part 
of  the  contract.  Held,  that  this  entitled  plaintiffs  to  prevail  with- 
out a  tender  into  court;  the  decree  for  plaintiff's  in  such  case  being 
made  conditional  on  payment  within  a  specified  time.     (Page  279.) 

1.?.  Specifio  Pebfdbmakce  —  Recipbogal  Dbmmaitds  —  GoifDinoirAL 
Degbeb.  Where  there  are  reciprocal  demands,  and  anything  re- 
mains to  be  done  by  one  obtaining  a  decree  for  specific  perform- 
ance, which,  in  equity  and  good  conscience,  he  ought  to  do,  the 
court  may  and  usually  does,  make  the  decree  ccmditional  that,  in 
case  of  his  failure  to  do  what  remains  for  him  to  do,  the  peti- 
tion on  which  relief  is  granted  will  be  dismissed.     (Page  279.) 

14.  Inhsest — Suspension — ^Keepino  Tendeb  Good.  To  discharge  in- 
terest, a  tender  must  be  kept  good  by  payment  into  court.  (Page 
280.) 

Appeal  from  District  Courts  Third  District;  Hon.  T.  D. 
Lewis,  Judge. 

Action  by  Catherine  E.  Le  Vine  and  another  against  J. 
W.  Whitehouse  and  others. 

Judgment  for  defendants.     Plaintiffs  appeal 

Rbvsbsed. 

W.  D.  Riter  and  M.  E.  Wilson  for  appellants. 
Smith  &  Price  and  Hurd  &  Hurd  for  respondenta 

MoCARTT,  J. 

This  is  an  appeal  from  a  judgment  rendered  in  the  dis- 
trict court  of  Tooele  County,  Utah,  wherein  the  plaintiffs 
sought  to  have  specifically  enforced  a  written  contract  signed 
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by  the  defendants  J.  W.  Wliitehouse  and  his  wife,  Bttie 
Whitehouse,  in  which  they  agreed  to  sell  and  convey  to  the 
plaintiffs,  and  the  plaintiffs  agreed  to  buy  of  them,  certain 
real  estate  situate  in  Tooele  County,  Utah,  consisting  of 
about  two  hundred  acres  oi  land,  for  the  sum  of  $2000. 
This  agreement  was  signed  by  Louis  Le  Vine  for  Catherine 
E.  Le  Vine,  his  wife,  as  her  attorney  in  fact,  and  by  Milando 
Pratt  for  Elizabeth  B.  Pratt,  his  wife,  as  her  attorney  in 
fact.  Seven  hundred  dollars  of  the  purchase  price  was  to 
be  paid  in  shares  of  stock  of  the  Bingham  West  Dip  Tun- 
nel Company,  a  corporation,  which  stock  the  vendors  agreed 
to  accept  in  lieu  of  $700  in  cash.  The  balance  of  the  piuv 
chase  price,  $1300,  was  to  be  paid  as  follows:  "$100  in  cash 
upon  the  delivery  of  the  agreement,  and  $100  to  be  paid 
to  the  vendors  at  Lincoln,  Utah,  each  sixty  days  thereafter 
for  a  period  of  fourteen  months,''  within  which  time  the 
whale  of  the  purchase  price  was  to  be  paid.  The  vendees 
were  to  pay  all  taxes  for  the  year  1905  and  thereafter 
should  the  agreement  be  extended.  The  agreement  further 
provided  that:  "In  the  event  that  the  second  pairties  (plain- 
tiffs herein)  shall  fail  or  neglect  to  make  any  of  the  pay- 
ments as  hereinbefore  provided  for  the  period  of  sixty 
days  after  the  same  shall  become  due,  then  the  first  party 
shall  be  released  from  all  obligations  to  convey  said  prop- 
erty, and  second  parties  shall  forfeit  all  right  thereto  and 
to  any  mioney  paid  under  this  agreement,  and  this  agree- 
ment shall  become  null  and  void.  And  the  said  parties  of 
the  first  part,  on  receiving  such  payments  as  hereinbefore 
provided,  agree  to  execute  and  deliver  to  said  parties  of 
the  second  part,  or  their  assigns,  a  good  and  sufficient  deed 
to  said  property  herein  described,  the  title  thereto  to  be 
free  irom  all  incumbrances  (except  that  the  second  parties 
shall  pay  the  taxes  for  the  year  1905.)  .  .  .  .First 
parties  further  consent  that  second  parties  may  have  pos- 
session of  said  premises  upon  the  execution  and  delivery 
of  this  agreement"  This  agreement  was  filed  for  record, 
and  recorded,  February  21,  1906,  in  the  office  of  the  county 
recorder  in  Tooele  County,  Utah. 
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It  is  allied  in  the  oamplaint  that  the  plaintiffs^  shortly 
after  the  date  of  said  agreement  went  into  possession  of 
the  land  therein  described,  and,  at  the  time  of  the  execution 
and  delivery  of  the  agreement,  paid  and  delivered  to  the 
vendors  1400  shares  of  the  stock  of  the  Bingham  West 
Dip  Tunnel  Company  which  the  vendors  accepted  in  lieu 
of  $700  in  cash;  that  the  vendees  paid  the  vendors  $100 
at  the  time  the  agreement  was  entered  into  and  $100  on 
January  1,  1905,  and  $100  each  sixty  days  thereafter,  the 
last  payment  being  made  on  November  8,  1905,  for  the 
installment  due  on  November  1,  1905 ;  that  before  the  ex- 
piration of  sixty  days  from  January  1,  1906,  when  the  next 
installment  fell  due,  the  plaintiffs  offered  and  tendered  to 
the  vendors,  at  Lincoln,  Tooele  County,  Utah,  the  balance 
of  the  purchase  price,  amounting  to  $600,  together  with 
interest  at  the  rate  of  eight  percent,  per  annum  on  the  sum 
of  $100  from  January  1,  1906,  and  the  taxes  assessed  Against 
said  property  for  the  year  1905.  Plaintiffs  further  allege 
a  full  performance  of  all  the  conditions  in  the  agreement 
on  their  part  to  be  performed,  and  further  allege  that  the 
vendors  refused  to  perform;  and,  after  setting  out  that  the 
vendors  were  contriving  to  defraud  plaintiffs  of  the  land 
described  in  the  agreement  by  executing  a  deed  of  convey- 
ance to  Theodore  Q.  Schulte,  prayed  a  specific  performance 
of  the  agreement,  and  that  said  "Schulte  may  be  decreed  to 
surrender  and  convey  the  said  lands  to  the  plaintiffs,  the 
plaintiffs  being  ready  and  willing,  and  liereby  offering, 
specifically  to  perform  the  said  agreement*' 

Defendants  admit  the  execution  of  the  agreement  in  ques- 
tion, and  admit  the  payments  alleged  in  plaintiffs*  complaint, 
but  they  allege  that  the  payments  were  made  by  Louis 
Le  Vine  on  behalf  of  himself  and  Milando  Pratt  and  not 
otherwise;  that  neither  Louis  Le  Vine  nor  Milando  Pratt 
had  power  of  attorney  or  other  written,  or  any,  legal  au- 
thority from  plaintiffs  or  either  of  them  to  execute  or  enter 
into  the  agreement  mentioned  on  behalf  of  plaintiffs  or  either 
of  them;  that  neither  of  the  plaintiffs  were  bound,  or  in 
any  manner  obligated,  thereby;  and  that  no  mutuality  ex- 
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isted  in  relation  thereto  between  them  and  defendants.     It 
is  further  alleged  in  the  answer  that  Louis  Le  Vine  and 
Milando  Pratt,  as  agents  of  plaintiffs,  falsely  and  fraudu- 
lently represented  the  value  of  the  1400  shares  of  stock, 
at  the  time  it  was  reoeived  by  defendants  as  part  of  the 
purchase  price  of  the  land  in  question,  to  be  of  the  value 
of  fifty  cents  a  share,  and  further  falsely  and  fraudulently 
represented  that,  if  defendants  would  accept  the  1400  shares 
of  stock  as  part  of  the  purchase  price  of  the  land  at  fifty 
oetns  a  share,  the  said  Louis  Le  Vine  and'  Milando  Pratt 
•would  purchase  the  said  1400  shares  of  stock  from  the  de- 
fendants at  any  time  after  the  execution  of  the  agreement 
that  defendants  would  make  demand  upon  them  for  the 
purchase  o£  the  whole  of  said  stock ;  that  defendants  relied 
upon  these  statements,  and  were  thereby  induced  to  enter 
into  the  contract  mentioned  and  to  accept  said  stock  in 
lieu  of  $700;  that  the  stock  was  not  worth  fifty  cents  per 
share  or  any  other  amount  whatever ;  and  thaA  the  same  was, 
and  still  ift,  entirely  worthless,  all  of  which  was  known  to 
Louis  Le  Vine  and  Milando  Pratt,  and  unknown  to  the 
defendants.     Defendants  further  allege:     "That  the  said 
defendants  J.  W.  Whitehouse  and  his  vdfe  thereafter  upon 
numerous  and  divers  occasions  requested  the  said  Louis  Le 
Vine  to  take  the  said  stock  and  pay  them  the  said  sum  of 
fifty  cents  per  share,  or  to  sell  tbe  same  for  them  at  that 
price  according  to  his  said  promise  and  agreement,  but  that 
he  failed,  neglected,  and  refused,  and  still  does  fail,  neglect, 
and  refuse,  to  do  so."    Defendants  further  allege  that  the 
plaintiffs   failed  and  neglected  to  pay  the  taxes  assessed 
against  the  land  in  question  for  the  year  1905.     They  also 
allege  that  a  few  days  prior  to  November  15,  1905,  Louis 
Le  Vine  informed  the  defendants  that  the  plaintiffs  would 
not  pay  the  taxes  or  any  part  thereof,  neither  would  they 
pay  any  more  money  on  the  purchase  price  of  the  land,  and 
that  Louis  Le  Vine  then  and  there  requested  defendants  to 
sell  the  land  on  such  terms  and  conditions  as  they  thought 
proper,  provided  Louis  Le  Vine  should  receive  what  money 
had  been  paid  thereon  and  the  1400  shares  of  stock  which 
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had  been  issued  to  defendants  as  part  of  the  purchase  price 
of  the  land ;  that  thereupon  the  defendouts  began  to  n^oti- 
ate  for  the  sale  of  the  land,  and  on  or  about  the  29th  day  of 
January,  1906,  the  defendants  J.  W.  Whitehouse  and  his 
wife  sold  the  land  in  question  to  Theodore  G.  Schulte,  their 
codefendant. 

Upon  the  issues  thus  tendered,  a  trial  was  had,  and  the 
court,  after  hearing  the  evidence,  made  and  filed  its  find- 
ings of  fact  and  conclusions  of  law,  and  entered  its  decree 
denying  to  plaintiffs  the  relief  prayed  for  in  the  complaint 
and  dismissing  the  action. 

The  court,  so  far  as  material  here,  found:  (1)  That 
neither  Milando  Pratt  nor  Louis  Le  Vine  had  any  writt^i 
authority  from  plaintiffs,  or  either  of  them,  "for  the  execu- 
tion of  said  written  agreement,  and  neither  of  them  had 
ever  been  constituted  the  attorney  in  fact  for  the  said 
respective  parties  for  whom  they  respectively  undertook  to 
execute  said  agreement.'*  (2)  That  at  the  time  the  agree- 
ment was  entered  into  the  stock  of  the  Bingham  West  Dip 
Tunnel  Company  had  no  actual  market  value;  but  that 
neither  J.  W.  nor  Ettie  Whitehouse  knew  of  the  worthless- 
ness  of  the  stock;  that  they  relied  upon  and  believed  the 
statements  of  Milando  Pratt  and  Louis  Le  Vine  in  relation 
to  the  value  of  the  same.  (3)  That  on  the  29th  day  of 
January,  1906,  the  defendants  J.  W.  and  Ettie  Whitehouse 
entered  into  an  agreement  with  Theodore  Q.  Schulte  (code- 
fendant), whereby  they  agreed  to  sell  and  Schulte  agreed 
to  purchase,  the  land  in  question,  together  with  other  lands, 
for  the  sum  of  $2750,  $1200  of  which  was  paid  thereon  by 
Schulte  "without  any  knowledge  that  plaintiffs  were  claim* 
ing  any  rights  in  the  property  mentioned  in  plaintiffs' 
complaint^  but  at  the  time  of  the  payment  of  the  balance 
($1550)  of  said  purchase  price  mentioned  in  the  agreement 
of  said  Schulte  with  said  Whitehouse  and  wife,  on  or  about 
the  said  23d  day  of  February,  1906,  the  said  contract  or 
agreement  (between  plaintiffs  and  J.  W.  and  Ettie  White- 
house)  .  .  .  had  been  placed  with  the  coimty  recorder 
of  Tooele  County,  Utah,  the  same  having  been  recorded 
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February  21,  1906.'*  The  court,  in  its  eighth  finding  of 
fact,  found  "that  neither  the  said  Louis  Le  Vine  nor  Milan- 
do  Pratt,  either  as  agents  or  attorneys  for  their  respeotive 
wives  or  otherwise,  did  agree  -with  the  said  Whitehouse  and 
wife,  or  either  of  them,  to  rescind  the  said  agreement  men- 
tioned, •  .  .  nor  authorized  the  said  Whitehouse  and 
his  wife  to  resell  said  lands, '*  This  finding  is  contrary  to 
the  allegations  of  the  answer  and  the  contentions 
made  by  the  defendants  on  this  appeal.     No  cross-  1 

asignment  of  error  was  filed  by  respondents  (defend- 
ants) ;  therefore  no  question  on  that  issue  is  presented  for 
review  by  this  appeal.  We  would  not  refer  to  the  question 
at  all  were  it  not  for  the  fact  that  counsel  for  respondents 
have  somewhat  elaborately  discussed  this  phase  of  the  case 
in  their  printed  brief. 

Appellants  have  asigned  numerous  errors,  all  of  which 
in  some  way  challenge  the  correctness  of  the  findings  of 
fact  made  and  the  judgment  rendered  by  the  court  The 
questions  presented  by  the  assignment  of  errors  relate  to 
oud  involve  the  affirmative  propositions  urged  by  respond- 
ents in  support  of  the  judgment,  oud  may  be  classified  as 
follows:  (1)  Want  of  mutuality  in  the  contract  (2) 
That  the  contract  was  not  signed  by  plaintiffs  in  person  nor 
1^  any  one  having  written  autbority  from  them  to  sign  it 
(3)  That  the  respondents  J.  W.  and  Ettie  Whitehouse  were 
induced  to  enter  into  the  oontract  through  fraudulent  repre- 
sentations of  Milando  Pratt  and  Louis  Le  Vine  respecting 
the  value  of  the  1400  shares  of  stock  which  wase  accepted 
by  the  Whitehouses  in  lieu  of  $700  in  cash,  and  that  this 
alleged  "inequitable  conduct'*  on  the  part  of  plaintiffs' 
agents  rendered  the  oontract  "unfair,  unjust,  and  wholly  in- 
equitable." (4)  Tht  time  was  of  the  essence  of  the  oontract 
and  that  plaintiffs,  in  failing  to  pay  the  taxes  on  the  land 
covered  by  the  contract,  amounting  to  $4.40,  which  became 
delinquent  November  15,  1905,  forfeited  their  right  to  a 
specific  performance  of  the  contract  (5)  That  defendant 
Schulte  wtis  a  lona  fide  purchaser  of  the  land  in  question, 
and  for  that  reason  specific  performance  should  not  be  de- 
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creed.  (6)  That  whatever  tender  was  made  by  plaintiffs 
of  the  balance  of  the  purchase  price  of  the  land  prior  to 
and  at  the  trial  of  the  cause  was  not  kept  good  by  paying 
the  money  into  court. 

We  will  consider  and  briefly  discuss  the  questions  involved 
in  the  order  in  which  we  have  stated  them. 

The  contract,  among  other  things,  provided  that  if  the 
vendees,  appellants,  should  fail  to  make  any  of  the  pay- 
ments therein  mentioned  for  a  period  of  sixty  days  after  the 
same  became  due,  then  the  vendors,  respondents,  would  be 
"released  from  all  obligations  to  convey  the  prop- 
erty,*' and  appellants  would  "forfeit  all  right  thereto  2 
and  to  any  money  paid  by  them  under  the  agree- 
ment*' It  will  therefore  be  readily  observed  that  the  con- 
tract is  not  lacking  in  mutuality  of  obligation.  But  counsel 
for  respondents  claim,  if  we  correctly  undestand  their  posi- 
tion, that  under  the  contract  there  is  no  mutuality  of  remedy, 
for  the  reason  that  it  waB  not  signed  by  appellants  in  person 
nor  by  any  one  who  had  written  authority  from  them  to 
sign  it,  and  that  therefore  it  could  not  be  specifically  en- 
forced against  them.  It  is  further  urged  that,  as  the  con- 
tract by  its  terms  was  not  to  be  performed  within  a  year,  it 
was  void  under  section  2467,  Comp.  Laws  1907,  which,  so 
far  as  material  here,  is  as  follows:  "In  the  following  cases 
every  agreement  shall  be  void,  unless  such  agreement,  or 
some  note  or  memorandum  thereof,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged  therewith:  (1)  Every 
agreement  that  by  its  terms  is  not  to  be  performed  within 
one  year  from  the  making  thereof  These  alleged  infirmi- 
ties of  the  contract,  which,  to  some  extent,  involve  the  con- 
struction of  section  2463,  Oomp.  Laws  1907,  we  will  con- 
sider together,  as  they  present  practically  the  same  question 
of  law.  Section  2463,  Comp.  Laws  1907,  provides  that 
"every  contract  for  the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale  of  any  lands,  or  interest  in  lands,  shall 
be  void  unless  the  contract,  or  some  note  or  memorandum 
thereof,  is  in  writing  and  subscribed  by  the  party  by 
whom  the  lease  or  sale  is  to  be  made,  or  by  his  lawful  3 


Digitized  by 


Google 


Lb  Vine  bt  ai^  v.  Whitehousb  bt  ij:«.  269 

agent  thereunto  authorized  in  writing."  From  the  read- 
ing of  the  foregoing  sections  of  the  statute,  it  will  be 
seen  that  it  is  only  necessary  that  some  note  or  memorandum 
be  made  of  the  contract  and  signed  in  the  one  case,  by  the 
party  'Tby  whom  the  sale  is  to  be  made''  and,  in  the  other, 
by  the  party  '%  be  charged  therewitL''  The  authorities 
almost  uniformly  hold  that  contracts  of  this  kind,  to  be 
binding,  and  enforceable,  need  be  signed  by  the  vendor  only, 
and  that  specific  performance  will  not  be  denied  for  lack 
of  miutualily  because  not  signed  by  the  vendee.  In  6  Pome- 
roy's  Equity  Jurisprudence  (volume  2,  Equitable  Remedies) 
section  770,  the  author  says: 

"Where  a  contract  for  the  sale  of  lands  U  signed  only  by  the  de- 
fendant, it  is  clear  that  the  plaintiff  need  never  have  performed  hit 
agreement.  There  was  a  clear  lack  of  mutualitj  in  the  terms.  Tet 
it  was  clearlj  held  that  the  contract  could  be  enforced  against  the 
party  who  had  signed.  The  cases  all  agree  upon  the  point.  The  filing 
of  the  bill  made  the  remedy  mutual." 

The  same  author,  in  his  work  on  Specific  Performance 
(section  76),  says: 

'^t  may,  perhaps,  be  sustained  upon  the  following  grounds:  The 
statute  of  frauds  does  not  reach  the  substance  of  contracts  and  render 
them  invalid  or  valid;  it  simplj  furnishes  a  rule  of  evidence.  When- 
ever, therefore,  any  agreement  is  oiforced  against  a  defendant  who 
has  signed  it  by  a  plaintiff  who  has  not,  it  cannot  be  said  that  the 
agreement,  so  far  as  it  purports  to  bind  the  plaintiff,  is  a  nullity.  In 
a  suit  against  him  the  statute  does  no  more  than  require  a  certain 
kind  of  proof,  in  case  he  avails  himself  of  it  as  a  defense.  The  defense, 
however,  is  wholly  a  personal  one;  and,  if  he  neglects  to  set  it  up,  the 
agreonent  would  be  established  against  him  notwithstanding  the  stat- 
ute. For  these  reasons,  it  cannot  be  said  that  a  memorandum  signed 
by  one  party  alone  is  so  completely  wanting  in  mutuality  that  no  action 
upon  it  can  be  sustained.'' 

See  also,  29  Abl  and  Eng.  Ency.  Law  (2  Ed.),  86a;  8 
Parsons  on  Contracts,  sec.  9. 

In  a  note  to  the  case  of  Ullsperger  v.  Meyer  (217  HL 
262,  76  N.  E.  482,  2  L.  R  A.  [K  S.]  221),  reported  in  8 
Am.  and  Eng.  Ann.  Cas.,  the  compiler  has,  banning  on 
page  1036,  collected  and  reviewed  cases  from  nearly  all  the 
states,  as  well  as  many  English  cases,  and  in  the  ooorse  of 
his  review  and  diBcuBsion  of  the  cases  he  says: 
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'"The  memorandum  prescribed  by  the  statute  of  frauds  is  usually 
required  bj  the  statute  to  be  signed  by  the  'party  to  be  charged'  or  by 
'parties  to  be  charged.'  In  either  case  by  the  great  weight  of  authority 
the  quoted  words  are  held  to  refer,  not  to  the  party  or  parties  'charged' 
with  the  contract,  but  to  the  party  or  parties  'charged'  in  the  action; 
that  is,  the  defendant  or  defendants.  And  the  fact  that  the  j^intiff 
haa  not  signed  the  memorandum  does  not  affect  his  right  to  maintain 
the  acUon." 

And  again,  banning  near  the  bottom  of  page  1037,  he 
says: 

"By  the  great  weight  of  authority  a  yerbal  acceptance  of  a  written 
offer  to  sell  or  to  buy  property  is  sufBcient  to  constitute  a  complete 
and  obligatory  agreement  on  which  to  charge  the  person  by  whom  the 
offer  is  signed.  In  such  case,  if  the  memorandum  is  otherwise  suffi- 
cient, when  it  is  assented  to  by  him  to  whom  the  proposal  has  been 
made,  the  contract  is  consummated  by  the  meeting  of  the  minds  of  the 
two  parties,  and  the  evidence  necessary  to  render  it  valid  and  capable 
of  enforcement  is  supplied  by  the  signature  of  the  party  sought  to  be 
charged  to  the  offer  to  sell  or  buy." 

A  further  discussion  of  this  question  will  be  found  in  a 
note  to  the  case  of  Bailey  v.  Leishman  (32  Utah,  132,  89 
Pao.  78),  reported  in  13  Am.  and  Eng.  Ann.  Cas.  1121.  In 
2  Page  on  Contracts,  section  691,  the  author  says: 

"The  statute  does  not  require  the  contract,  note,  or  memorandum  to 
be  signed  by  both  parties,  but  only  by  the  party  to  be  charged  there- 
with. .  .  .  Accordingly,  a  contract,  note,  or  memorandum  is  suffi- 
cient if  signed  by  the  party  to  be  charged  therewith,  though  not 
signed  by  the  party  seeking  to  enforce  it.  Thus  a  memorandum  of  a 
contract  to  convey  land,  signed  by  the  vendor  alone,  .  .  .  may  be 
enforced  by  the  promisee." 

The  contract  in  this  case,  however,  was  signed  by  the  duly 
authorized  agents  of  appellants.  True,  the  authority  of  the 
agents  was  not  in  writing;  but  this  does  not  invalidate  the 
contract,  there  being  no  statute  in  this  state,  at  the  time  the 
agreement  was  entered  into,  requiring  an  agent's  authority 
to  purchase  land  to  be  in  writing.  In  29  A.  and  E.  Ency. 
Law  (2d  Ed.)  861,  it  is  said: 

"The  general  rule  is  that  parol  authority  is  sufficient  to  enable  ao 
agent  to  make  a  contract  for  the  sale  of  personal  or  real  property. 
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But,  as  regards  real  property,  the  oontrary  doctrine  is  upheld  bj  many 
decisions,  based  usually  upon  a  statutory  requirement  to  that  effect." 

See  also,  2  A.  &  E.  Ency.  L.  &  Pr.  809. 

In  P(«neroj  on  Specifio  Performance,  section  79,  the  au- 
thor Bays: 

"Contracts,  however,  relating  to  real  estate,  as  for  sale,  letting,  and 
the  like,  need  not  be  under  seal,  and  the  rule  is  settled  that  the  au- 
thority of  an  agent  to  enter  into  such  agreements  may  be  given  by 
parol,  and  may,  therefore,  be  implied  from  acts  and  circumstances; 
unless,  as  is  the  case  in  certain  states,  the  authority  to  make  such 
contracts  ia  required  by  statute  to  be  in  writing." 

As  we  have  observed,  at  the  time  the  agreement  in  ques- 
tion was  entered  into,  there  was  no  statute  of  this  state  re- 
quiring the  agent's  authority  to  contract  for  the  purchase 
of  real  estate  to  be  in  writing,  therefore  this  case 
does  not  fall  within  the  exception  to  the  general  rule  4 

mentioned  in  the  foregoing  authorities.  We  are  clearly  of 
the  opinion  that  the  contract  is  not  open  to  the  objections 
urged  against  it  by  the  respondents. 

The  next  question  for  consideration  is  the  alleged  misrep- 
resentations of  Milando  Pratt  and  Louis  Le  Vine  to  the 
defendants  J.  W.  and  Ettie  Whitehouse  respecting  the  value 
of  the  1400  shares  of  stock  received  by  the  Whitehouses  in 
part  payment  of  the  land  covered  by  the  contract  Eespond- 
ents  contend  that  these  alleged  misrepresentations  rendered 
the  contract  "unfair,  unjust,  and  inequitable/'  The  record 
discloses  that  Le  Vine,  at  the  time  he  negotiated  with  White- 
house  for  the  purchase  of  the  land,  represented  the  stock 
to  be  worth  fifty  cents  per  share,  and  stated  that  none  had 
been  sold  for  less  than  that  sum.  The  record,  however,  also 
ahowB  that  Whitehouse  must  have  known  that  the  stock  had 
only  a  speculative  value;  and,  according  to  his  own  testi- 
mony, he  discovered  about  a  month  after  the  agreement  waa 
entered  into  that  the  stock  had  no  actual  or  market  value, 
and  that  he  thereafter,  without  protest,  continued  to  accept 
payments  (aggregating  $600)  on  the  contract  until  the  8th 
day  of  November,  eleven  months  after  he  learned  that  the 
stock  was  practically  without  value.     Li  fact,  the  first  in- 
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formation  the  plaintiffs  had  that  the  Whitehoujses  intended 
to  base  their  recission  of  the  contract  on  the  ground  of  the 
alleged  misrepresentations  made  to  them  respecting  the  value 
of  the  stock,  so  far  as  shown  by  the  record,  was  when  they 
filed  their  amended  answer,  March  12,  1907,  nearly  two 
and  one-half  years  after  they  discovered  the  fraud  which 
they  claim  was  practiced  upon  them.  Furthermore,  the  rec- 
ord conclusively  shows  that  these  alleged  misrepresentationB 
had  nothing  whatever  to  do  with  the  refusal  and  failure 
of  the  Whitehouses  to  perform  their  part  of  the  contract, 
and  that  this  defense,  so  far  as  appears  from  the  record, 
never  occurred  to  them  for  more  than  a  year  after  they  had 
announced  that  they  did  not  intend  to  live  up  to  the  contract 
The  defense  mainly  relied  on  by  them  at  the  trial  was  that 
Le  Vine  had  refused  to  make  any  further  payments  on 
the  contract  and  had  requested  the  defendant  J.  W.  White- 
house  to  sell  the  land  to  other  parties  and  refund  to  him  the 
money  which  he  had  paid  on  the  contract,  and  that  he 
(Whitehouse),  in  pursuance  of  this  request  from  Le  Vine, 
sold  the  land  to  defendant  Schulte.  But,  as  we  observed  in 
our  statement  of  the  case,  the  court  found  against  the  de- 
fendants on  this  issue.  The  rule  is  that,  where  a 
party  has  been  induced  to  enter  into  a  contract  by  5,  6 
false  and  fraudulent  representations,  he  may,  upon 
discovery  of  the  fraud,  rescind  the  contract;  but  the  great 
weight  of  authority  holds  that,  if  the  party  defrauded  con- 
tinues to  receive  benefits  under  the  contract  after  he  has 
become  aware  of  the  fraud,  he  will  be  deemed  to  have  af- 
firmed the  contract  and  waived  his  right  to  rescind.  In  9 
Cya  436,  the  rule  is  tersely,  and,  as  w^  think,  correctly, 
stated  as  follows: 

"The  party  defrauded  will  generally  lose  his  right  to  rescind  if  he 
takes  any  benefit  under  the  contract  or  does  any  other  act  which  im- 
plies an  intention  to  abide  by  it  or  an  affirmance  of  it  after  he  has 
become  aware  of  the  fraud.^ 

Many  cases  are  cited  in  the  footnote  in  support  of  this 
doctrine  Mr.  Pomeroy,  in  his  work  on  Specific  Perform- 
ance (Section  222)  states  the  rule  as  follows: 
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*%  accordance  with  thiB  principle,  if  the  party  to  whom  a  misrep- 
resentation has  been  made,  after  baying  ascertained  the  real  facts  of 
the  case,  and  thus  discovered  the  untruth  of  the  statements,  goes  on 
acting  in  pursuance  of  the  contract,  treats  the  property  acquired  under 
it  as  bis  own,  or  otherwise  conducts  himself  with  respect  to  it  as 
though  it  were  a  subsisting  and  binding  engagement,  he  thereby 
waives  the  benefit  of  the  misrepresentations,  and  cannot  allege  them  7 
as  a  ground  either  for  rescinding  or  resisting  enforcement  of  the 
agreement.  In  other  words,  the  party  who  has  been  misled  is  required,  as 
soon  as  he  learns  the  truth  and  discovers  the  falsity  of  the  statements  on 
which  he  relied,  with  all  reasonable  diligence  to  disaffirm  the  contract,  and 
give  the  other  party  an  opportunity  of  rescinding  it,  and  of  restoring 
both  of  them  to  their  original  position.  The  party  deceived  is  not 
allowed  to  go  on  deriving  all  possible  benefit  from  the  transaction,  and 
then  claim  to  be  relieved  from  his  own  obligations  by  a  rescission  or 
a  refusal  to  execute." 

Tested  by  this  principle,  the  acts  and  conduct  of 
the  defendants  J.  W.  and  Ettie  Whitehouse  after  8 

they  learned  that  the  stock  had  no  actual  or  market 
value  must  be  held  to  be  a  waiver  on  their  part  of  whatever 
right,  if  any,  they  had  to  rescind  the  contract  because  of 
the  allied  fraudulent  representations  made  to  them  respect- 
ing the  value  of  the  stoci. 

Nor  do  we  think  the  claim  that  appellants,  because  they 
failed  to  pay  the  taxes  assessed  against  the  land  for  the  year 
1905,  breached  the  contract  is  tenable.  The  concluding  part 
of  the  fourth  paragraph  of  the  contract,  we  think,  clearly 
shows  that  the  payment  of  the  taxes  for  the  year  1905  by 
plaintiffs  was  not  a  condition  precedent  to  their  right  to  de- 
mand performance  of  the  contract  The  part  of  the  contract 
to  which  we  refer  is  as  follows:  "And  the  said  parties  of 
the  first  part,  on  receiving  such  payments  as  hereinbefore 
provided,  agree  to  execute  and  deliver  to  said  parties  of  the 
second  part,  or  their  assigns,  a  good  and  sufficient  deed  to 
said  property  herein  described,  the  title  thereto  to  be  free 
from  all  incumbrances  (except  that  the  second  parties  shall 
pay  the  taxes  for  the  year  1905.)"  We  think  this  clearly 
indicates  that  the  parties,  when  the  contract  waa 
drawn,  had  in  mind  that  the  taxes  for  1905  might  9 

become  delinquent  and  unpaid  when  the  final  pay- 
ment on  the  purchase  price  was  made,  and  that  in  that  event 
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the  vemdors  might  convey  the  property  to  the  vendees  sub- 
ject to  an  incumbrance  for  the  taxes  for  1905. 

In  the  latter  part  of  November,  or  the  first  part  of 
December,  1905,  respondent  J.  W.  Whitehouse  entered  into 
n^otiations  with  J.  H.  Hurd,  attorney  at  law,  Wal- 
ter A.  Cook,  and  J.  B.  Taylor  for  the  sale  of  the 
land  in  question  and  120  acres  of  additional  land  in  Tooele 
county,  and  on  January  29,  1906,  entered  into  a  writ- 
ten agreement  with  one  Theodore  G.  Schulte,  one  of  the 
respondents  herein,  by  the  terms  of  which  Whitehouse,  for 
and  in  consideration  of  $2750,  agreed  to  sell  and  convey 
to  Schulte,  and  Schulte  agreed  to  purchase,  the  lands  men- 
tioned. At  the  time  of  the  execution  of  the  agreement, 
Schulte  paid  Whitehouse  $1200  of  the  purdaase  price  of 
the  land.  On  February  7,  1906,  J.  W.  and  Ettie  White- 
house executed  deeds  of  conveyance  of  the  lands  covered  by 
the  agreement  last  mentioned  to  Schulte.  The  deeds  were 
placed  in  escrow  with  the  underetanding  that  they  should 
be  delivered  to  Schulte  on  payment  by  him  of  the  balance 
of  the  purchase  price,  $1250  of  which  was  to  be  paid  on  or 
before  August  1,  1906,  and  the  remaining  $300  on  or  be- 
fore October  1,  1906.  It  is  admitted  that  Schulte  had  no 
personal  or  pecuniary  interest  whatever  in  these  transac- 
tions, and  that  he  acted  solely  as  the  agent  and  trustee  of 
Hurd,  Cook  &  Taylor,  who,  as  partners,  manipulated  the 
deal  and  furnished  the  money  with  which  to  purchase  the 
land.  On  February  23,  1906,  Hurd,  Cook  &  Taylor  paid 
the  balance  of  the  purchase  price  of  the  land  less  a  small 
discount,  and  the  deeds  thereto  were  delivered  to  Schulte, 
who,  on  February  26,  1906,  had  them  duly  recorded  in  the 
c^ce  of  the  county  recorder  of  Tooele  County. 

As  we  have  observed  in  the  foregoing  statement  of  the  case, 
the  trial  court,  in  the  seventh  finding  of  fact,  found  that  the 
agreement  last  mentioned  was  made  by  Schulte  as  trustee 
for  Hurd,  Cook  &  Taylor,  "in  entire  good  faith,  and  the  sum 
of  $1200  paid  without  any  knowledge  that  said  plaintiff 
were  claiming  any  right  in  the  property  mentioned  in  plain- 
tiffs* complaint/*  Appellants  contend  that  this  finding  was 
erroneous  for  the  reason  that  Hurd,  Cook  &  Taylor  were  in 
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poBsesskm  of  suffieiont  facts  respecting  appellants'  inter- 
ests in  that  portion  of  the  land  (200  acres)  covered  by  their 
contract  with  the  Whitehouses  to  put  them  upon  inquiry  be- 
fore they  paid  any  part  of  the  purchase  price  on  the  contract 
entered  into  by  defendant  Schulte.  Cook  and  Hurd,  who, 
as  we  have  observed,  were  members  of  the  partnership  for 
which  Schulte  acted  when  he  contracted  for  the  purchase  of 
the  land,  were  called  as  witnesses  for  the  defendants,  and 
Cook  testified,  in  part,  as  follows :  "At  the  time  the  negotia^ 
tions  were  first  taken  up  with  me  about  buying  this  land, 
Whitehouse  told  me  that  there  had  been  some  kind  of  a  deal 
on  between  him  and  Le  Vine.  That  conversation  took  place 
in  Salt  Lake  City  about  the  latter  part  of  November,  or  the 
first  of  December,  1905.  He  said  Le  Vine  was  sick  of  his 
proposition^  and  he  was  going  to  throw  it  up  and  he  wanted 
his  money  back.  .  .  .He  did  not  tell  me  anything  about 
the  character  of  the  proposition  of  Mr.  Le  Vina  We  didn't 
go  into  details,  not  at  that  tinua  At  another  meeting, 
.  .  .  I  think  it  was  on  Sunday,  January  24,  1906,  I 
inquired  whether  the  proposition  that  Mr.  Le  Vine  had 
with  Mr.  Whitehouse  was  in  writing.  He  said  there  had 
been  an  agreement,  but  it  did  not  amount  to  anything  be- 
cause it  was  all  off.  I  took  his  word  for  it  and  made  no 
further  inquiry  at  that  time.  ...  At  the  time  I  en- 
tered into  the  agreement  of  January  29th  (the  Schulte 
agreement),  I  knew  that  I  had  had  these  conversations  along 
in  January  and  December.  .  .  .  We  hadn't  entered' 
into  any  negotiations  particularly  at  that  time  becauBC  I 
didn't  know  whether  I  wanted  to  buy  or  not.  ...  I 
asked  him  to  see  a  copy  of  the  contract.  He  said  he  didn't 
have  it,  at  least  he  didn't  have  it  with  him.  On  January 
14th  he  told  me  this,  and  on  January  29th  I  made  an  in- 
quiry oonceming  the  contract  At  that  time  I  asked  Mr. 
Whitehouse  what  kind  of  a  contract  it  was.  He  said  it 
was  an  agreement  where  Mr.  Le  Vine  was  purchasing  the 
property,  and  he  said  some  stock  had  been  paid  and  some 
money,  but  Mr.  Le  Vine  wanted  his  money  back.  .  .  . 
Mr.  Hurd  was  present  on  January  14th  at  the  conversation 
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and  took  part  in  the  same  and  was  a  party  to  the  negotia« 
tions.  .  .  .  Whitehouse  said  Le  Vine  bad  paid  some 
money  and  he  (Whitehouse)  had  taken  some  stock  I  don't 
recollect  how  much  he  said ;  somewhere  about  $700.  .  .  . 
Mr.  Whitehouse  did  not  tell  me  why  his  contract  was  dead 
and  no  good,  any  more  than  Mr.  Le  Vine  was  sick  of  the 
thing,  and  he  was  not  going  to  buy  it,  and  had  refused  to 
pay  the  taxes,  and  wanted  his  money  back,  and  authorized 
him  to  go  ahead  and  find  a  purchaser.  ...  I  took  Mr. 
Whitehouse's  statement  in  regard  to  the  whole  matter  of  the 
contract  between  him  and  Le  Vine.  Of  course,  I  passed  it 
up  to  Mr.  Hurd.  ...  As  far  as  I  was  concerned,  I 
never  inquired  farther.  Whitehouse  dropped  me  a  line  on 
the  night  preceding  that  he  would  be  in  town  on  January 
29th.  I  think  he  came  to  the  oflSce  and  arranged  to  meet 
Mr.  Hurd,  because  I  would  not  talk  to  a  man  of  that  kind 
unless  my  attorney  was  present.  I  knew  he  was  coming  to 
negotiaite  again  about  the  land  of  this  suit.  ...  I 
didn't  request  him  to  bring  the  contract  in  between  Le  Vine 
and  himself." 

Hurd  testified,  in  part,  as  follows:  "In  one  of  these 
conferences  the  question  came  up  in  some  way,  and  White- 
house  said  that  Le  Vine  had  a  contract  for  some  portion  of 
this  land,  but  was  unable  to  tell  us  what  portion.  .  .  . 
I  asked  him  if  the  contract  was  oral  or  in  writing,  and  he 
said,  'Oh,  there  isn't  any  contract  It  is  all  off.  .  .  . 
Le  Vine  hasn't  got  any  interest  in  it  at  all.'  That  he  had 
requested  him  to  sell  the  property  and  give  him  his  money 
back,  what  money  he  had  paid.  .  .  .  My  impression 
was,  however,  that  it  had  been  a  written  contract  .  .  . 
He  convinced  me  that  it  was  nothing,  and  that  it  was  per- 
fectly agreeable  to  Le  Vine  to  have  the  sale  go  on,  and  that 
T^  Vine  was  anxious  to  get  his  naoney  back.  We  took  his 
word  for  it.  I  am  the  same  J.  H.  Hurd  who  appears  for  the 
defendant  Schulte  in  this  case." 

The  original  answer  of  defendant  Schulte  filed  in  the  case 
which  was  prepared  by  Hurd  and  duly  verified  by  Schulte, 
was  admitted  in  evidence.    This  answer,  among  other  things. 
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oontains  the  following  allegation:  *T)efendant  alleges  that 
neither  he  nor,  as  he  is  informed  and  belives,  the  said  Hnrd, 
Taylor,  nor  Cook  had  any  knowledge  that  the  said  plain- 
tiffs, or  either  of  them,  had  any  claim  or  interest  whatever 
in  or  to  the  said  property  mentioned  and  described  in  the 
plaintiffs^  complaint;  but,  on  the  contrary,  as  defendant 
further  alleges,  they  amd  he  were  expressly  informed  and  her 
lieved  that  one  Louis  Le  Vine  had  theretofore  had  an  agree- 
ment with  the  defendants,  J.  W.  Whitehouse  and  wife,  for 
the  purchase  of  a  portion  of  the  lands  embraced  within  the^ 
said  agreement  executed  to  this  defendant,  but  that  the  said 
agreement  had  expired  according  to  the  tenns  thereof,  and 
that  the  said  Le  Vine  had  requested  the  said  J.  W.  White- 
house  to  refund  to  him  such  moneys  as  he  had  advanced  un- 
der the  said  agreement,  whatever  the  same  might  have  been, 
and  that  he,  the  said  Le  Vine,  had  no  claim  whatsoever  in 
or  to  the  said  lands  or  any  part  of  the  sama''  (Italics 
ours.)  It  is  admitted  that,  before  the  balance  of  the  purchase 
price  ($1500)  under  the  Schulte  agreement  was  paid,  Hurd 
and  Cook  had  read  the  agreement  between  the  appellants 
and  the  Whitehouses,  and  Whitehouse  in  his  testimony  on 
this  point,  which  is  not  denied  said:  "Before  Schulte, 
Hurd,  and  Cook  paid  the  $1500,  I  advised  them  that  some 
one  else  had  an  interest  in  the  land.  That  was  when  the 
last  $1500  was  paid,  ...  I  then  told  them  that  some 
parties  were  about  to  bring  suit  against  me  on  account  of 
the  land,  but  they  nevertheless  went  ahead  and  concluded 
the  deal  and  got  their  deed.^^ 

We  think  the  evidence  of  these  three  witnesses  on  this 
phase  of  the  case,  when  considered  in  connection  with  the 
allegations  of  Schulte's  original  answer  hereinbefore  refer- 
red to,  clearly  shows  that  Schulte  ws  not  a  bona  fide  pur- 
chaser without  notice.  According  to  their  own  version  of 
the  transactions  in  question.  Cook  and  Hurd  were  in  pos- 
session of  sufficient  facts  to  put  an  ordinarily  prudent  per- 
son upon  inquiry.  And  it  is  apparent  from  the  record  that 
if  they  had,  with  ordinary  diligence,  followed  the  line  of 
inquiry    suggested    by    the    information    furnished    them 
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by  Whitehouse  before  any  part  of  the  purchase  price  10 
was  paid  on  the  Schulte  contract,  they  would  have 
become  fully  advised  of  appellants'  equity  in  the  land.  This 
being  so,  the  great  weight  of  authority  holds  that  they  were 
charged  with  the  same  knowledge  respecting  appellants' 
rights  as  they  would  have  acquired  had  they  pursued  the 
investigations  suggested  by  the  information  imparted  to  them 
by  Whitehoose.  Mr.  Pomeroy,  in  volume  2,  section  697, 
of  his  work  on  Equity  Jurisprudence  (3d  Ed.),  states  the 
rule  as  follows: 

"If,  however,  it  appears  that  the  partj  obtains  knowledge  or  in- 
formation of  such  facts,  which  are  sufficient  to  put  a  prudent  man 
upon  inquiry,  and  which  are  of  such  a  nature  that  the  inquiry,  if 
prosecuted  loith  reasonable  diligence,  tDOuld  certainly  lead  to  a  dis- 
covery of  the  conflicting  claim,  then  the  inference  that  he  acquired  the 
information  constituting  actual  notice  is  necessary  and  absolute;  for 
this  is  only  another  mode  of  stating  that  the  party  was  put  upon 
inquiry,  that  he  made  the  inquiry  and  arrived  at  the  truth.  Finally, 
if  it  appears  that  the  party  has  knowledge  or  information  of  such 
facts  sufficient  to  put  a  prudent  man  upon  inquiry,  and  that  he  wholly 
neglects  to  make  any  inquiry,  or  having  begun  it  fails  to  prosecute 
it  in  a  reasonable  manner,  then  also,  the  inference  of  actual  notice  is 
necessary  and  absolute." 

True,  it  is  claimed  that  Hurd  and  Cook  were  assured'  by 
Whitehouse  that  Le  Vine  had  abandoned  the  contract  which 
he  and  Pratt  had  entered  into  on  behalf  of  plaintiflFs;  but 
this  did  not  relieve  them  of  the  duty  of  pursuing  the  inquiry, 
and  especially  so  in  view  of  the  fact  that  the  record  dis- 
closes that  they  had  but  little,  if  any,  confidence  in  the  in- 
tegrity of  the  man  with  whom  they  were  negotiating  for  the 
purchase  of  the  land.  Cook,  in  the  course  of  his  testimony, 
says:  "I  think  he  (referring  to  Whitehouse)  came  to  the 
ofiice  and  arranged  to  meet  Mr.  Hurd  because  I  would  not 
talk  to  a  man  of  that  hind  unless  my  attorney  was  present." 
In  2  Pom.  Eq.  Jur.  (3d  Ed.)  section  601,  the  author  says: 

''When,  however,  the  grantor,  vendor,  or  mortgagor  admits  that  his 
title  was  defective  or  incumbered,  or  that  there  was  some  outstanding 
claim  upon  or  equity  in  the  property,  or  makes  any  other  communi- 
cation which,  unexplained,  would  constitute  an  actual  notice,  but  adds 
a  further  declaration  to  the  effect  that  such  defect  has  been  cured,  or 
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ineubrance  removed,  or  claim  of  equity  rescinded  and  destroyed,  the 
purchaser,  according  to  the  weight  of  authority,  is  not  warranted  in 
accepting  and  relying  upon  this  explanation  or  contradiction;  the  in- 
formation obtained  under  such  circumstances  and  from  such  a  source 
is  suflScient  to  put  a  prduent  man  upon  an  inquiry.  The  reason  of  this 
is  plain.  The  informant  is  under  a  strong  personal  interest  to  mis- 
represent or  conceal  the  real  facts.  While  the  former  branch  of  his 
communication  is  made  against  his  interest,  and  is  therefore  more 
likely  to  be  true,  the  latter  part  is  in  conformity  with  his  personal 
interest,  and  is  essentially  untrustworthy." 

See  also,  Price  v.  McDonald,  1  Md.  403,  54  Am,  Dec, 
657 ;  2  Jones  on  Eeal  Prop.  &  Conv.,  sec.  1521. 

We  are  of  the  opinion  that  the  finding  of  the  court 
that  Schulte  was  a  bona  fide  purchaser  without  notice         1 1 
is  not  only  unsupported  by,  but  is  contrary  to,  the 
evidence,  and  therefore  erroneous. 

The  contention  that  appellants  cannot  prevail  in  this  ac- 
tion because  they  have  failed  to  pay  into  court  the  balance 
due  the  defendants  J.  W.  and  Ettie  Whitehouse  on  the  pur- 
chase price  of  the  land  is  without  merit.  The  evidence  shows 
that  appellants  made  a  tender  of  the  money  when  they  de- 
manded of  the  Whitehouss  that  they  execute  a  deed  to  the 
land  involved.  And  in  their  complaint  appellants  allege 
that  they  are  ready  and  veiling  to  perform  their  part  of  the 
contract.  In  cases  of  this  kind,  where  there  are  reciprocal 
demands  and  obligations,  and  there  is  anything  re- 
maining to  be  done  by  the  party  who  obtains  a  de-  1 2, 1 3 
cree  of  specific  performance,  which,  in  good  con- 
science, he  ought  to  do,  the  court  may,  and  usually  does, 
make  the  decree  conditional  that,  in  case  the  prevailing 
party  fails  to  pay  the  money  (where  payment  is  the  thing 
required  to  be  done)  into  court  within  a  specified  time,  the 
petition  upon  which  the  relief  is  granted  will  be  dismissed. 
In  6  Pom.  Eq.  Jur.  (volume  2,  Eq.  Hems.)  section  809,  p. 
1332,  the  author  says:  'TEt  is  enough  that  he  (plaintiff) 
was  ready  and  willing,  and  offered,  and  at  the  time  specified, 
and  even  that  he  is  ready  and  willing  at  the  time  of  bring- 
ing the  suit,  unless  his  rights  have  been  lost  by  laches,  and 
that  he  offers  to  perform  in  his  pleading.''  Appellants,  by 
paying  the  money  into  court,  would  have  stopped  the  running 
of  interest  on  the  deferred  payments,  and,  not  having  done 
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so,  they  will,  of  oourse,  be  required  to  pay  interest  on  the 
unpaid  balance  of  the  purchase  price.  In  3  Page  on  Con- 
tracts, section  1428,  the  rule  is  stated  as  follows:  "If  the 
ocmtract  provides  for  the  payment  in  money^  refusal  of  ten- 
der does  not  discharge  the  contract  as  far  as  the  liability  of 
the  principal  creditor  is  concerned,  though  it  stops  interest 
and  costs,  provided  the  tender  is  kept  good.  To  discharge 
interest,  however,  the  tender  must  be  kept  good.  If 
the  tender  is  not  kept  good,  and  the  debtor  makes  use  14 
of  the  money  tendered  by  him,  after  tender  is  re- 
fused, he  is  liable  for  interest  (28  A.  and  E.  Ency.  L. 
[2d  Ed.]  12.) 

The  judgment  is  reversed,  with  directions  to  the  trial  court 
to  set  aside  its  findings  of  fact  heretofore  made  and  filed 
in  the  case,  and  the  judgment  rendered  thereon,  and  to  make 
findings  and  enter  judgment  in  favor  of  plaintiffs  for  a 
specific  performance  of  their  contract  according  to  the  prayer 
of  the  complaint  and  in  accordance  with  the  views  herein 
expressed.  Costs  of  this  appeal  to  be  taxed  against  respond- 
ents. 

STRAUP,  O.  J.,  and  FRICK,  J.,  concur. 


GAT  V.  YOUNG  MEN'S  CONSOLIDATED  CO-OPEE- 
ATIVE  MERCANTILE  INSTITUTION  et  al. 

No.  2079.    Decided  February  11,  1910  (107  Pac.  237). 

1.  Afpem.  and  Error— Habmless  Error — ^Erronbous  RxTLmos— 
Pleadings.  A  defendant  entitled  under  his  answer  remaining  after 
striking  out  a  part  thereof  to  prove  the  matters  stated  in  the 
answer  as  a  defense  is  not  prejudiced  bj  striking  out  of  the  part, 
in  the  absence  of  an  affirmative  showing  that  the  court  restricted 
him  in  proving  his  matters  of  defense.     (Page  286.) 

2.  Appeal  aitd  Error— HARiiLEss  Errob— Erronbous  RuLmoa — 
Pleaoinos.  Where  the  striking  out  of  all  of  the  parts  of  a  plead- 
ing that  a  motion  therefor  specified  would  not  have  been  prejudi- 
cial, an  order  granting  the  motion  in  part  without  specifying  what 
was  and  what  was  not  stricken  was  not  prejudiciaL     (Page  285.) 
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3.  Tbial — FiNDnvGS  of  Facjt — Conclusions  op  Law.  A  finding  that 
an  officer  of  a  corporation  hy  reason  of  his  relation  to  it  was 
chargeable  with  knowledge  of  a  trust  agreement  entered  into  be- 
tween the  corporation  and  a  stranger  whereby  the  latter  conveyed 
real  estate  to  the  corporation  in  trust,  etc.,  is  not  a  finding  of 
fact,  but  is  a  conclusion  of  law  deducible  from  facts.  (Page 
286.) 

4.  Trial — Findinos  of  Fact — Conclusions  op  Law.  Where  the  facts 
found  support  a  conclusion  of  law,  the  fact  that  the  conclusion  is 
stated  in  the  findings  of  fact,  instead  of  in  the  conclusions  of  law 
made  by  the  court,  is  immaterial.     (Page  286.) 

6.  Tbusts — ^Rbsultinq  Tbust — Convetancb  to  Secubb  Debt  op  An- 
other. Where  the  wife  of  a  debtor  of  a  corporation  conveyed  her 
land  to  the  corporation  to  sell  the  same  for  the  best  price  obtain- 
able, and  to  retain  so  much  of  the  proceeds  as  was  necessary  to 
pay  the  husband's  debts,  and  to  account  for  the  same,  the  obli- 
gation of  the  corporation  was  in  the  nature  of  a  trust,  and  its 
relation  to  the  wife  and  the  proceeds  was  in  the  nature  of  a 
trustee.     (Page  286.) 

6.  Trusts — Sale  by  Trustee— Terms  op  Sale — Obligation  of 
Trustee.  Where  a  corporation  accepting  a  conveyance  of  land  in 
trust  to  sell  for  the  best  price  obtainable  and  account  for  the 
proceeds  sold  for  a  less  price,  it  was  liable  to  the  grantor  for  the 
difference  between  what  the  property  was  actually  sold  for  and 
what  the  corporation  could  have  obtained  for  it.     (Page  287.) 

7.  Trusts — Saub  by  Trustee — ^Validitt — Sale  to  Oppiceb  op  Cor- 
porate Trustee.  Where  a  corporation  accepting  a  conveyance  of 
land  in  trust  to  sell  for  the  best  price  obtainable  and  account  for 
the  proceeds  transferred  the  land  to  one  of  its  officers  for  three 
hundred  dollars,  and  the  officer  five  days  later  sold  it  to  a  third 
person  for  five  hundred  dollars,  the  transfer  to  the  officer  was 
not  a  sale,  and  the  corporation  was  liable  under  its  trust  agreement 
to  account  for  five  hundred  dollars.     (Page  287.) 

8.  Corporations — ^Meetinos  op  Directors — ^Powers  op  Majority. 
Under  Comp.  Laws  1907,  sec.  324,  providing  that  corporate  powers 
are  vested  in  and  shall  be  exercised  by  the  board  of  directors,  a 
corporation  exercises  its  powers  through  the  board  of  directors; 
but  a  majority  of  the  board,  regularly  convened,  may  exercise  any 
corporate  powers  in  the  absence  of  the  minority,  and  bind  the 
minority.     (Page  287.) 

0.  C(»PORATioNS — ^Powers — ^Boaro  of  Directors — ^Noncx  op  Pro- 
ceedings. Where  the  majority  of  the  board  of  directors  of  a  cor- 
poration, regularly  convened,  lawfully  exercises  any  corporate 
powers,  the  minority  monbers  of  the  board  are  chargeable  with 
knowledge  of  such  acts,  and,  where  the  majority  acquired  property 
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in  trust,  every  director  was  charged  with  knowledge  of  the  trust 
relation,  and,  as  against  the  claims  of  those  for  whom  the  corpo- 
ration became  a  trustee,  the  members  acquired  no  better  right  to 
the  trust  property  than  the  corporation  had.     (Page  287.) 

10.  Ck)BPOBATIONS — ^POWEBS — BOABD     OT     I^BEOTOBS — NOTIGB     OF     PBO- 

cacEDiNGS.  The  minority  members  of  the  board  of  directors  of  a. 
corporation  are  chargeable  with  knowledge  of  legal  corporate  acts, 
whether  the  majority  of  the  board  directly  exercise  the  corporate 
powers  or  authorize  an  agent  to  do  so.     (Page  288.) 

11.  Trusts— VoLuwTABT  Trustee.  Where  a  corporation  accepting  a 
eonyeyanoe  of  land  in  trust  to  sell  at  the  best  price  obtainable  and 
account  for  the  proceeds  transferred  the  land  to  an  officer  for  a 
price  less  than  the  best  price  obtainable,  the  officer  became  a  toI- 
unteer  trustee,  and,  when  he  sold  the  land  at  an  advance,  he  held 
the  proceeds  in  trust  for  the  beneftciary.     (Page  289.) 

Appeal  from  District  Court,  Fourth  District;  Hon.  J,  E. 
Booth,  Judge. 

Action  by  Ann  R  Gky  against  the  Young  Man's  Con- 
solidated Co-operative  Mercantile  Institution  and  another. 

Judgment  for  plaintiff.    Defendants  appeal. 

Affibmed. 

J.  W.  N.  Whitecotton  and  A.  8axey  for  appellants. 
Johnson  xSc  Fowler  and  A.  B.  Morgan  for  respondent 

FEICK,  J. 

The  respondent,  after  stating  the  corporaite  capacity  of 
the  appellant  Young  Men's  Consolidated  Co-operative  Mer- 
cantile Institution,  and  that  the  defendant  Eockhill  at  all 
times  mentioned  in  the  complaint  was  a  director  and  vice- 
president  of  said  corporation,  in  substance,  allied:  That 
on  a  day  stated  a  certain  action  was  commenced  in  a  justice's 
court  by  said  corporation  against  one  Joshua  Gay,  the  hus- 
band of  respondent  upon  a  certain  promissory  note  executed 
and  delivered  by  said  Gay  to  said  Corporation  for  the  sum 
of  $99.35;  that,  when  said  action  was  commenced  on  said 
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note,  there  was  due  thereon  from  said  Gay  to  said  corpora- 
tion the  sum  of  $99,98;  that  the  respondent,  believing  that 
said  sum  was  due  from  said  Gay,  her  husband,  to  said  cor- 
poration, she  offered  to  secure  the  payment  thereof  to  said 
oorporation  by  conveying  to  it  by  a  proper  deed  of  convey- 
ance a  certain  parcel  of  land,  which  is  duly  described ;  that, 
pursuant  to  said  offer,  on  the  5th  day  of  July,  1906,  she, 
by  deed,  conveyed  said  land  to  said  corporation,  and  the  said 
conveyance  was  made,  and  the  said  deed  delivered  by  re- 
spondent, and  received  and  accepted  by  said  corporation, 
upon  the  expressed  condition  that  said  corporation  should 
receive  and  hold  the  title  to  said  land  in  trust  for  the  re- 
spondent, and  said  corporation  should  sell  the  same  for  the 
best  price  obtainable  therefor,  but,  in  no  event,  for  less  than 
$300;  that,  when  said  land  was  sold  as  aforesaid,  said  cor- 
poration should  retain,  out  of  the  proceeds  of  sale  the  sum 
of  $99.98  as  payment  of  said  note,  and  should  account  for 
the  balance  of  the  proceeds  of  sale  to  respondent;  that  re- 
spondent did  not  know  the  value  of  said  land,  but  said  cor- 
poration and  said  KockhiU  well  knew  that  it  was  worth  the 
sum  of  $500;  that  shortly  after  the  5th  day  of  July,  1906, 
said  corporation  fraudulently  and  collusively  pretaided  to 
pass  the  title  to  said  land  to  said  Bockhill  by  deeding  the 
same  to  him  for  the  sum  of  $300 ;  that  at  the  time  of  making 
said  pretended  sale  and  transfer  of  said  land  as  aforesaid 
said  corporation  and  said  Rockhill  knew  that  said  land  wan 
worth  in  excess  of  $500;  that  on  the  26th  day  of  July,  1906, 
said  Bockhill  by  deed  transferred  said  property  to  one  King 
for  the  sum  of  $500;  that  said  respondent  consents  that 
said  corporation  shall  retain  the  sum  of  $99.98  out  of  the 
proceeds  of  said  sale,  namely,  the  sale  for  said  sum  of 
$500;  that  she  has  demanded  the  difference  between  said 
$99.98  and  said  $500  from  said  corporation  and  said  Kock- 
hiU, but  that  they  have  refused  to  account  to  her.  Where- 
fore she  prayed  judgment  that  both  of  the  appellants  be 
required  to  account  to  her  as  before  stated. 

The  appellants  answered  separately,  and,  after  denying 
about  all  of  the  allegations  contained  in  the  complaint,  they 
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set  forth  the  tranBaction  had  with  respect  to  the  oanveyance 
of  said  land  between  respondent  and  said  corporation  some- 
what differently,  and  they  claim  that  said  Gay  owed  said 
corporation  the  sum  of  $198.70,  for  which  amomit  it  had 
obtained  judgment  against  him  when  said  conveyance  was 
made  by  respondent,  and  further  aver  that  they  had  tend- 
ered to  respondent  the  difference  between  said  sima  and  the 
said  sum  of  $300^  for  which  said  oorporation  sold  said  land 
to  the  appellant  Bockhill.  Eockhill  in  his  separate  answer 
also  denied  any  knowledge  on  his  part  with  respect  to  the 
agreement  entered  into  between  respondent  and  his  co-de- 
fendant corporation  at  the  time  of  the  transfer  of  said  land 
by  which  said  oorporation  agreed  to  account  to  said  respond- 
ent for  any  balance  due  over  and  above  the  amount  due  from 
said  Gay  to  said  corporation. 

The  court,  however,  foimd  the  facts  substantially  as  al- 
leged in  the  complaint,  with  the  exception  that  the  court 
found  that  said  corporation  was  entitled  to  the  sum  of 
$207.25  out  of  the  proceeds  of  the  sale  of  the  land  referred 
to  in  the  complaint.  The  court  also  found  that  said  land  was 
conveyed  by  the  respondent,  and  the  same  was  received  and 
accepted  by  said  corporation  in  trusty  as  alleged  in  the  com- 
plaint. The  court  with  respect  to  said  Eockhill's  connec- 
tion with  said  transation  made  the  following  finding:  "That 
the  said  A.  B.  Ejockhill,  the  defendant  herein,  by  reason  of 
his  oflScial  connection  with  the  defendant  corporation,  is 
chargeable  with  full  knowledge  and  notice  of  the  agreement 
between  the  said  defendant  corporation  and  the  plaintiff,  as 
hereinbefore  set  forth."  It  is  also  foaind  that  on  the  2l8t 
day  of  July,  1906,  the  corporation  sold  the  land  in  ques- 
tion to  Rockhill  for  $300  and  that  on  the  26th  day  of  the 
same  month  and  year  Rockhill  sold  the  same  to  one  Gteorge 
A.  King  for  $500.  The  court  deducted  from  said  sum  of 
$500  the  sum  of  $207.25,  the  amoimt  found  due  by  the 
court  from  said  Joshua  Gay  to  said  corporation,  and  entered 
judgment  against  both  said  corporation  and  said  Bockhill 
for  the  difference  between  the  said  last-named  sum  and  the 
8\mi  of  $500,  the  amount  for  which  the  court  found  the 
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property  was  sold  by  EocihilL     Both  said  corporation  and 
said  Rockhill  join  in  the  appeal  from  said  judgment. 

The  appeal  is  upon  the  judgment  roll,  without  a  bill  of 
exceptions.  Some  time  prior  to  the  trial,  the  respondent 
moved  the  court  to  strike  certain  portions  from  both  of  the 
answers  upon  the  ground  of  redundancy.  The  court,  in 
ruling  upon  this  motion,  made  an  order  "that  the  motion 
to  strike  out  be  granted  in  part."  Appellants  now  insist 
that  the  court  erred  in  said  ruling,  because  it  is  impossible 
to  say  what  was  and  what  was  not  stricken  from  the  answers. 
By  an  inspection  of  the  motions,  it  is  made  clear  just  what 
respondent  desired  stricken  from  the  answers.  If  in  this 
ease  the  court  had  stricken  all  that  was  in  the  motions 
asked  to  be  stricken,  the  appellants  would  not  have  1 

been  prejudiced,  for  the  reason  that  it  would  not  have 
affected  them  in  proving  any  material  matter  stated  in  their 
answers  as  a  defense.     In  other  words,  the  legal  status  of 
their  answers,  in  so  far  as  it  affected  their  right  to  make 
proof  of  the  matters  therein  alleged,  was  practically  the 
same  whether  the  court  granted  the  motions  to  strike  or 
not     This  being  so,  and  in  the  absence  of  an  affirmative 
claim  and  showing  that  the  court  restricted  appel- 
lants in  proving  their  matters  of  defense,  we  cannot  2 
say  that  the  court  committed  any  error ;  at  least,  not 
any  prejudicial  error.     In  view  of  the  foregoing  observa- 
tions, the  mere  fact  that  by  an  inspection  of  the  court's 
order  to  strike  out  it  is  impossible  to  say  what  particular 
portions  of  what  was  included   within   the  motions    was 
stricken  is  of  no  consequence. 

Another  assignment  relates  to  the  finding  which  we  have 
set  forth  in  full,  by  which  the  court  found  that  the  appellant 
Rockhill,  by  reason  of  his  relation  to  the  corporation,  must 
be  held  to  have  had  knowledge  of  the  trust  agreement  en- 
tered into  between  the  corporation  and  respondent,  and  of  the 
fiduciary  relation  existing  between  them  with  respect  to  the 
parcel  of  land  and  the  funds  to  be  derived  therefrom,  and 
hy  reason  of  having  such  knowledge  imputed  to  him  Rock- 
hill is  not  a  bona  fide  purchaser  of  said  land.    Counsel  con- 
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tend  that  this  wa3  not  a  finding  of  fact,  but  a  mere  con- 
clusion of  law  deduced  from  other  facts.  We  think  counsel 
are  right  in  this  contention,  but  cannot  see  what  effect  it 
would  have  upon  the  judgment  wh^er  the  paragraph  be 
treated  as  a  finding  of  fact  or  as  a  conclusion  of  law. 
If  the  other  facts  found  support  the  conclusion  (and  3,  4 
we  think  they  do),  it  in  legal  effect  makes  no  differ- 
ence whether  a  conclusion  of  law  is  in  one  part  or  another 
of  the  findings  and  conclusions  made  by  the  court  Treating 
the  finding  as  a  mere  conclusion  of  law,  the  question  that 
arises  is :  Is  the  conclusion  soimd  ?  Counsel  for  appellant 
insist  that  it  is  not  They  contend  that  while  in  a  particular 
sense,  and  for  certain  purposes,  notice  to  the  officers  and 
directors  of  a  corporation  is  notice  to  the  corporation  itself, 
that  is  so  because  the  officers  and  directors  are  the  agents 
of  the  corporation,  but  they  insist  that  the  converse  of  the 
proposition,  namely,  that  notice  to  the  corporation  is  also 
notice  to  the  officer  or  director,  is  not  true,  because  the 
corporation  is  not  the  agent  of  the  officer  or  director.  In 
view  of  the  findings,  it  must  be  conclusively  assumed  that 
the  parcel  of  land  conveyed  to  the  appellant  corporation  was 
by  it  accepted  in  trust  to  be  sold  for  the  ^Tbest  price  that 
could  be  obtained'^  therefor,  but,  in  no  event,  for  less  than 
$300 ;  that  when  sold  so  much  of  the  proceeds  as  was  neces- 
sary to  discharge  the  debts  of  respondent's  husband  to  said 
corporation  was  to  be  retained  by  it,  and  the  balance  was  to 
be  accounted  for  to  respondent.  The  corporation,  therefore, 
obtained  the  property  for  a  special  purpose.  The  purpose 
was  twofold:  (1)  To  secure  the  debt  due  from  the  respond- 
ent's husband  to  it;  and  (2)  to  sell  the  property  for  that 
purpose,  but  for  the  best  price  obtainable,  and  to  hold  re- 
spondent's share  of  the  funds  in  trust  for  her,  and  to 
account  to  her  for  the  same.     The  obligation  of  the  5 

corporation,  therefore,  was  in  the  nature  of  a  trust, 
and  its  relation  to  respondent  and  the  fund  was  in  the 
nature  of  a  trustee,  and  we  shall  so  treat  it    The  corporation 
in  selling  the  property  was  bound  to  sell  it  for  the  ^Tbest 
price  that  could  be  obtained"  therefor.     If  the  property 
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was  sold  for  a  less  prioe^  the  corporation  would  still  be  liable 
to  respondent  for  the  difference  between  what  the  property 
was  actually  sold  for  and  what  the  corporation  could 
have  obtained  for  it  If  the  property  in  question,  6,  7 
therefore,  was  sold  for  $500,  as  found  by  the  court, 
on  the  26th  day  of  July,  1906,  then  that  amount  was  ob- 
tainable for  it  on  that  data  It  is  contended  that  the  land 
was  sold  by  the  corporation  to  Bodkhill  on  the  21st  day  of 
July,  1906,  for  the  sum  of  $300,  and  therefore  the  corpora- 
tion is  required  to  account  for  that  sum  only.  For  the 
reasons  hereinafter  stated,  we  cannot  treat  the  transfer  of 
the  property  to  Bockhill  as  a  sale,  and  hence  we  are  of  the 
opinion  that  the  corporation  is  clearly  liable  imder  its  trust 
agreement 

But  is  appellant  Bockhill  also  liable  to  the  respondent? 
The  answer  to  this  question  depends  upon  two  things, 
namely,  Bocikhill's  relation  to  the  corporation,  and  the  char- 
acter of  the  transaction  by  which  it  obtained  title  to  the 
land  in  question.  Boc^ill's  relation  to  the  corporation 
was  tha1>of  director  and  vice  president  Whenever  a  cor- 
poration of  this  state  exercises  its  powers,  it  must  do  so 
through  the  board  of  directors,  since,  under  our  statute 
(Comp.  Laws  1907,  section  324),  all  corporate  powers  are 
vested  in  and  "shall  be  exercised  by  the  board  of  directors." 
No  doubt  the  majority  of  the  board,  when  regularly  con- 
vened, may  exercise  any  of  the  corporate  powers  in  the 
absence  of  the  minority,  and  bind  such  minority  if 
the  acts  of  the  majority  are  not  tdtra  vires  or  in  8,  9 
violation  of  some  positive  statute,  or  of  some  general 
law,  or  are  void  or  voidable  as  against  public  policy.  The 
minority  is  not  only  bound  by  the  acts  of  the  majority,  but 
the  minority  members  are  charged  with  knowledge  of  all  the 
legal  corporate  acts  that  are  exercised  as  aforesaid.  If, 
therefore,  the  majority  acquires  any  property  in  trust,  every 
director  is  charged  with  knowledge  of  the  trust  relation,  and, 
aa  against  the  claims  of  those  for  whom  the  corporation  be- 
came trustee,  such  member  has  and  can  acquire  no  better 
right  to  the  trust  property  than  the  corporation  has.     In 
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this  regard,  it  can  make  no  diflFerence  whether  the  majority 
of  the  board  of  directors  directly  exercise  the  cor- 
porate power  or  authorize  some  agent  to  do  so.  The  10 
act  is  still  the  exercise  of  a  corporate  power  of  which 
every  director  as  against  strangers  to  the  corporation,  is 
assmned  to  have  notice.  In  21  A.  &  E.  Ency.  L.  (2d  Ed.), 
896,  the  law  upon  that  subject  is  stated  in  the  following 
language: 

''As  a  general  rule  an  officer  or  director  of  a  corporation  is  charge- 
able with  knowledge  of  aH  matters  relating  to  the  affairs  of  the  cor- 
poration which  he  actually  knows  or  which  it  is  his  duty  to  know. 
Thus,  in  actions  by  strangers  against  an  officer  or  director,  the  defend- 
ant will  generally  be  charged  with  knowledge  of  all  facts  relating  to 
the  condition  and  business  of  the  company  which  he  might  have  known 
by  the  exercise  of  due  diligence,  whether  actually  known  to  him  or 
not." 

This  text  is  sustained  by  the  authorities:  Merchants 
Bank  v.  Rudolf,  5  Neb.  527;  Oreenville  Oas  Co.  v.  Rets, 
54  Ohio  St.  549,  44  N.  E.  271.  The  last  case,  in  principle, 
is  precisely  like  the  case  at  bar.  In  that  case  the  corpora- 
tion obtained  certain  bonds  in  trust  One  of  the  directors 
subsequently  purchased  the  bonds  from  the  corporation,  and 
in  an  action  against  him  set  up  the  claim  that  he  knew 
nothing  about  the  trust  agreement;  that  he  purchased  the 
pro}>erty  in  good  faith  for  value  and  without  notice.  The 
court,  however,  brushes  this  claim  aside,  and  holds  that,  as 
a  director  of  the  corporation,  he  must  be  held  as  having  had 
knowledge  of  the  trust  agreement,  although  he  was  absent 
from  the  board  meeting,  and  had  no  actual  knowledge  that 
the  board  of  directors  entered  into  the  agreement  Under 
the  court's  findings  in  this  case,  when  viewed  in  the  light  of 
the  law  applicable  to  them,  the  transaction  by  which  Rock- 
hill  obtained  title  to  the  land  in  question  on  the  21st  day 
of  July,  1906,  amounted  to  no  more  than  to  constitute  him 
a  trustee  for  respondent  The  property  which  was  there- 
tofore held  in  trust  for  respondent  by  the  corporation  was 
after  the  transfer  held  in  trust  for  her  by  Eockhill.  The 
transaction  of  that  date  between  Rockhill  and  the  corpora- 
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tion  of  which  he  was  a  director,  in  so  far  as  respondent  was 
concerned,  did  not  amount  to  a  sale  of  the  property 
for  $300,  nor  did  $300  represent  the  best  price  that  1 1 
could  be  obtained  therefor.  While  respondent,  no 
doubt,  could  have  ratified  that  transaction  as  a  sale  and 
insisted  upcm  receiving  her  share  of  the  $300  as  the  price 
obtained  therefor,  yet  she  was  not  bound  to  do  so  and 
could  do  just  what  she  did,  namely,  insist  that  the  sale  on 
the  26th  day  of  July  following  for  $500  represents  the  best 
price  obtainable  for  the  land.  If  the  corporation  had  in 
fact  sold  the  land  on  the  26th  day  of  July  for  $500,  we  think 
no  one  would  seriously  contend  that  it  did  not  represent  the 
best  price  obtainable,  and  that  respondent  could  insist  that 
the  corporation  account  to  her  upon  that  basis.  As  we  have 
seen,  Rockhill  is  in  no  better  plight  than  the  corporation, 
since  he  simply  stands  in  its  shoes,  and,  in  so  far  as  respond- 
ent's rights  are  concerned,  is  bound  by  the  trust  agreement 
the  same  as  the  corporation  would  be.  The  corporation  could 
thus  discharge  its  obligation  only  by  complying  with  the 
trust  agreement,  and  in  doing  so,  would  have  to  aoooimt  to 
respondent  for  her  proportion  of  the  $500  which  was  the 
sale  price  for  the  property.  Eockhill  became  a  volunteer 
trustee,  and  has  obtained  and  holds  the  fund  derived  from 
the  sale  of  the  land,  and  hence  we  can  see  no  good  reason 
for  holding  that  he  should  not  be  required  to  account  to 
respondent  for  the  amount  due  her  imder  the  trust  agree- 
ment in  accordance  with  its  terms,  all  of  which  the  law 
assumes  that  Rockhill  knew. 

What  we  have  said  also  covers  the  other  assignments 
argued  by  appellants,  and  they  thus  require  no  further  con- 
sideration. In  our  opinion  the  judgment  of  the  lower  court 
is  right,  and  it  therefore  is  affirmed,  with  costs  to  respondent. 

STEAUP,  C.  J.,  and  McCARTY,  J.,  concur. 


87  Utmh— 19 


Digitized  by 


Google 


290  Thirty-Seven  Utah. 


HAGUE  V.  JUAB  COUITTY  MILL  &  ELEVATOR 
COMPANY. 

Ko.  2082.    Decided  February  11,  1910  (107  Pac.  249). 

1.  PLEADmo — ^Admibsions — Conclusiveness.  In  an  action  to  enjoin 
the  maintenance  of  a  flume  adjacent  to  plaintiff's  property,  which 
he  claimed  interfered  with  his  easement  in  a  public  street,  de- 
fendant was  boimd  by  the  allegations  of  the  answer  admitting  that 
plaintiff's  land  abutted  upon  a  public  street,  and  that  the  flume 
was  in  and  along  said  street,  and  could  not  contend  that  the  street 
was  never  dedicated  or  established.     (Page  294.) 

2.  MuNicfiPAi.  Corporahoits — Obstbucteons  or  Stbebts — ^Acpcbss 
OvEE  Street — Obstbuction  bt  Flume.  Defendant  maintained  a 
mill  flume,  with  banks  at  a  certain  height,  for  about  forty  years 
in  a  public  street,  abutting  plaintiff's  property;  plaintiff  being 
able  to  cross  the  street  by  means  of  bridges  without  undue  in- 
convenience, until  defendant  removed  the  bridges  and  raised  the 
banks  of  the  flume  so  as  to  prevent  him  from  crossing  the  street 
from  his  premises.  Held,  that  while  defendant  was  entitled  to  use 
the  street  for  a  flume,  he  could  not  change  the  hei^^t  of  the  banks 
so  as  to  interfere  with  plaintiff's  rights  in  the  street;  and  the  fact 
that  the  street  had  been  abandoned  by  the  public  was  immaterial 
upon  plaintiff's  rights.     (Page  296.) 

3.  Municipal  Cobpobations — Stbebts— Abandonment  bt  Publio— 
Etfeot  on  Rights  of  Pbopebtt  Ownebs.  While  the  public  may 
abandon  a  street  so  far  as  its  rights  therein  are  concerned,  such 
abandomnent  does  not  affect  the  rights  of  abutting  owners  to  an 
easement  therein  for  ingress  and  egress«i     (Page  296.) 

4.  Advebse  Possession^Extent  ov  Bight— Advebse  Possession  or 
Stbeet.  Where  defendant  had  merely  an  easement  in  a  street  for 
maintaining  a  flume  for  milling  purposes,  he  could  acquire  no  more 
than  the  perpetual  right  to  maintain  the  flume  for  milling  pur- 
poses, and  couldniot  claim,  by  adverse  possession,  the  legal  title 
of  that  part  of  the  street  so  as  to  entitle  him  to  maintain  ths 
flume  banks  at  any  height.     (Page  296.) 

5.  Municipal  Oorp(»ations — Stbebtts — Obstbuctions — Injunction— 
Dbobeb — GEBTAINT7.  In  a  suit  by  an  abutting  owner  to  enjoin  the 
maintainence  of  the  banks  of  a  flume  beyond  a  certain  height  in  an 
adjacent  street,  the  decree  enjoined  defendant  from  maintaining 
the  banks  in  front  of  plaintiff's  premises  at  a  height  greater  than 
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nine  inches  above  the  present  bank  at  the  southeast  comer  of  plain-  • 
tiff's  property,  and  not  exceeding  one  foot  above  the  present  banlc 
at  the  southwest  comer,  and  not  exceeding  a  height  constituting 
an  even  grade  between  such  points.  The  condition  of  the  earth 
forming  the  banks  of  the  flume  was  ascertainable  when  the  decree 
was  entered.  Held,  that  the  height  of  the  flume  as  prescribed  by 
the  decree  could  be  easily  ascertained  so  as  to  permanently  fix  its 
height,  so  that  the  decree  was  not  unenforceable  for  uncertainty  as 
to  the  height  at  which  the  flume  was  to  be  maintained  .  (Page 
297.) 

6.  MuinciPAL  C6BP0BATI0N8 — ^UsB  OF  Stbeets — Obstbuction — Reme- 
DIBS  OF  Pbopebtt  Ownsb — INJUNCTION.  The  maintenance  of  the 
flume  so  as  to  prevent  plaintiff's  access  to  the  street  was  a  nui- 
sance which  plaintiff  could  iiave  abated  by  injunction;  he  not  being 
confined  to  an  action  for  damages  to  his  property.     (Page  297.) 

Appeal  from  District  Court,  Fifth  District;  Han.  Joshua 
Oreenwood,  Judge. 

Action  by  A.  V.  Hague  against  the  Juab  County  Mill  & 
Elevator  Company. 

Judgment  for  plaintifF.    Defendant  appeals. 

Apfibmed. 

A.  B.  Barnes  for  appellant 

Thurman,  Wedgwood  &  Irvine  for  respondent 

FBICK,  J. 

This  was  an  action  to  enjoin  the  defendant  corporation 
from  maintaining  a  certain  flume.  The  court  granted  the 
relief  by  issuing  a  perpetual  injimction,  and  the  defendant 
presents  the  record  for  review  on  appeal 

The  injunction  is  based  upon  substantially  the  following 
facts  found  by  the  court:  That  the  respondent  at  all  times 
mentioned  in  the  findings  was,  and  now  is,  the  owner  of 
certain  parcels  of  land  in  Nephi  City,  Juab  county,  Utah, 
which  are  particularly  described.  That  upon  said  parcels 
of  land  respondent  has  erected  a  dwelling  house,  which  he, 
with  his  family,  occupies  as  a  home,  and  in  connection 
therewith  he  has  also  erected  and  is  using  a  bam  and  other 
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outhouses  situate  on  said  land;  that  the  south  side  of  said 
premises  abuts  upon  a  public  street,  and  said  dwelling  house 
fronts  to  the  south  on  the  street  aforesaid;  that  in  and 
along  the  north  side  of  said  street  along  the  south  boundary 
line  of  respondent's  said  premises  there  has  for  many  years 
existed  a  certain  artificial  channel  for  the  conveying  of 
water  for  power  purposes  to  a  certain  mill  owned  by  ap- 
pellant and  situated  on  the  block  immediately  west  of  re- 
spondent's premises  aforesaid;  that  said  appellant  and  its 
predecessors  in  interest  have  been,  and  appellant  now  is,  the 
owner  of  an  easement  in  said  streets  for  the  carrying  of 
water  to  said  mill  for  the  purposes  aforesaid;  that  said 
channel  is  contiguous  to  the  south  side  of  respondent's  prem.- 
ises  throughout  their  entire  length,  and  is  about  four  and 
one-half  feet  wide  and  the  banks  thereof  during  all  the  times 
stated  in  said  findings  (which  was  for  a  period  of  forty 
years  or  more  before  the  action  was  comifienced)  have 
been  maintained  at  an  elevation  as  follows;  on  the  south- 
east comer  of  respondent's  premises  the  banks  were  main- 
tained at  a  height  of  not  exceeding  nine  inches  above  what 
the  banks  are  at  the  present  time  (the  time  of  trial),  and 
at  the  southwest  comer  of  said  premises  they  were  main- 
tained at  a  height  not  exceeding  one  foot  above  what  th^ 
are  at  the  present  time,  and  between  said  two  comers  said 
bonks  were  maintained  at  a  uniform  height  and  at  an  even 
grade,  and  said  channel  and  said  banks  were  used  and 
nudntained  during  all  the  time  aforesaid  for  the  purpose  of 
conveying  water  to  said  mill  for  power  purposes;  that  on 
or  about  the  12th  day  of  November,  1907,  appellant^  by  its 
servants  and  agents,  unlawfully  and  without  authority,  and 
against  the  consent  of  respondent,  and  in  violation  of  his 
rights,  entered  upon  said  artificial  channel  situated  along 
and  contiguous  to  the  south  boundary  of  respondent's  premi- 
ses, and  commenced  the  construction  of  a  wooden  flume  about 
three  and  one-half  feet  in  height  and  about  five  feet  in 
width  above  said  artificial  diannel  for  the  purpose  of  con- 
veying the  water  to  said  mill,  and  that  said  appellant  threat- 
ens to  maintain  said  flume  at  the  height  and  vddth  aforesaid; 
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that  said  flume  on  the  southeast  comer  and  at  the  south- 
west comer  and  along  the  entire  length  of  respondent's 
premises  is  now  constructed  at  a  height  exceeding  the  height 
the  same  had  theretofore  been  constructed  and  maintained 
by  appellant  and  its  predecessors  in  interest  to  the  extent 
heretofore  stated;  that  prior  to  the  construction  of  said 
flume  the  respondent  had  constructed  bridges  across  said 
artificial  channel,  one  of  which  was  used  for  ingress  and 
egress  to  and  from  the  dwelling  house,  and  the  other  was 
used  for  the  purpose  of  obtaining  access  with  vehicles  and 
otherwise  to  the  bam  and  premises  of  respondent,  and  that 
the  access  to  said  dwelling  house^  bam,  and  outhouses  was 
convenient  and  in  no  way  affected  either  the  convenient  use 
or  value  of  said  premises;  that  the  construction  and  main- 
tenance of  said  flume  in  the  manner  and  condition  stated  will 
deprive  the  respondent  of  free  and  convenient  access  to  and 
enjoyment  of  the  dwelling  house,  bam,  outhouses,  and 
premises  aforesaid,  and  will  impair  their  value,  and  that 
said  flume  as  oonstmcted  and  threatened  to  be  maintained 
constitutes  a  perpetual  nuisance;  that  in  the  construction 
of  said  flume  appellant  has  removed  both  bridges  aforesaid, 
and  has  thereby  destroyed  respondent's  means  of  conven- 
ient access  to  the  public  street  in  front  of  said  premises, 
all  of  which  produces  an  irreparable  injury  to  the  premises 
aforesaid. 

IJpon  substantially  the  foregoing  findings  of  fact  the 
court  made  conclusions  of  law,  and  entered  a  decree  perpet- 
ually enjoining  appellant  from  maintaining  the  banks  of 
said  artificial  channel  and  of  said  flume  in  front  of  respond- 
ent's said  premises  at  a  height  greater  than  ^^nine  inches 
above  the  present  bank  of  the  artiflcial  channel  at  the  south- 
east comer  of  plaintiff's  (respondent's)  premises,  and  not 
exceeding  the  elevation  of  one  foot  above  the  present  bank 
of  said  artificial  channel  at  the  southwest  comer  of  plain- 
tiff's said  premises,  and  not  exceeding  a  height  constitut- 
ing and  even  and  uniform  grade  between  said  points,  and 
all  the  portion  of  said  flume  now  maintained  above  said 
elevation  is  a  nuisance  to  the  plaintiff  injurious  to  his  prop- 
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erty,  and  plaintiff  is  entitled  to  have  the  same  abated  and 
removed."  Appellant  was  allowed  sixty  days  in  which  to 
reconstruct  said  flume  so  as  to  conform  to  the  conditions 
imposed  in  the  foregoing  decree,  and,  in  case  it  failed  to  do 
so,  then  said  flume  was  ordered  removed,  and  the  nuisance 
caused  thereby  abated. 

Counsel  for  appellant  has  assigned  a  large  number  of 
errors,  but  in  his  brief  he  has  grouped  them  so  that  it  will  be 
necessary  to  discuss  or  refer  to  a  few  of  the  original  as- 
signments only.  Appellant^s  counsel  contends  that  the  al- 
leged street  in  front  of  respondent's  premises,  and  where  the 
flume  in  question  is  located,  never  was  dedicated  nor  es- 
tablished as  a  public  street.  In  view  of  the  averments  and 
admissions  contained  in  appellant's  answer  to  re- 
spondent's complaint,  this  contention  is  not  tenabla  1 
In  its  answer  the  appellant  makes  following  state- 
ments and  admissions,  to  wit:  ^T!t  (meaning  appellant) 
admits  and  allies  that  said  parcels  of  land  (meaning  re- 
spondent's land)  abut  upon  a  public  street,  which  extends 
east  and  west  in  Nephi  City,  Utah,  and  is  known  as  Hague 
Street;  that  the  artificial  channel  mentioned  in  paragraph 
three  of  the  complaint  i^  and  was  at  all  times  mentioned 
constructed  in,  along,  and  parallel  with  said  street  as  it 
extends  in  front  of  said  lands;  that  said  lan^s  abut  upon 
the  north  boudary  line  of  said  street;  that  the  center  line 
of  said  artificial  channel,  throughout  its  length,  as  it  extends 
in  front  of  said  lands,  is  about  nineteen  feet  south  of  said 
boundary  line  of  said  street."  At  no  time  was  this  portion 
of  the  answer  modified  or  withdrawn,  and  hence  appellant 
is  concluded  by  its  own  solemn  statements  and  admisions 
that  the  street  in  question  during  the  times  mentioned  in  the 
pleadings  was,  and  at  the  time  the  action  was  commenced 
continued  to  be,  a  public  street,  and  that  said  artificial  chan- 
nel was  constructed  and  maintained  along  the  south  boun- 
dary of  respondent's  premises  and  in  said  street.  It  is  true 
that  the  answer  also  contains  averments  to  the  effect  that 
the  portion  of  the  street  in  front  of  respondent's  premises 
and  on  which  the  artificial      channel  was  constructed  and 
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maintained  liad  by  the  publio  been  abandoned  as  a  street, 
and,  further,  that  appellant  had  obtained  title  to  said  por- 
tion by  adverse  possession.  The  court  heard  all  the  evidence 
adduced  to  both  parties  upon  these  issues,  and  determined 
them  against  appellant.  In  view  of  the  evidence  upon  these 
issues,  when  considered  in  connection  with  the  admission 
contained  in  appellant's  answer,  the  court's  findings  of  fact 
and  conclusions  of  law  are  clearly  right  From  appellant's 
admissions  it  is  dear  that  respondent  in  passing  from  the 
street  to  his  premises  had  to  pass  over  or  across  the  channel 
constructed  and  maintained  by  appellant.  Respondent's 
legal  right  to  a  reasonably  convenient  passageway  from  his 
premises  to  the  street  certainly  cannot  be  questioned  nor  in- 
terfered with  by  appellant.  Nor  can  respondent  prevent  ap- 
pellant from  using  the  channel  for  the  purposes  for  which  it 
was  constructed  and  used  prior  to  the  commencement  of  the 
action.  The  extent  of  appellant's  rights,  however,  in  flum- 
ing  and  maintaining  said  channel  are  not  unlimited.  If 
the  banks  or  sides  of  the  channel  were  maintained  in  the 
street  at  a  certain  width  and  height  during  all  of  the  years 
that  the  channel  has  been  used  by  appellant,  it  may  not,  for 
its  own  convenience,  change  the  channel,  if  such  change 
interferes  with  the  rights  of  others.  This  in  legal  eflFect 
is  just  what  the  trial  court  decided  in  this  case.  The  court, 
in  eflFect,  found  that  for  the  period  of  forty  years  or  more 
the  banks  of  the  channel  in  front  of  respondent's  premises 
had  been  maintained  at  a  certain  elevation;  that,  when  so 
maintained,  appellant  could  and  did  obtain  the  use  and 
benefit  of  the  channel  for  the  purpose  for  which  it  was  con- 
structed, and  that  with  the  banks  in  that  condition  the  chan- 
nel did  not  unduly  inconvenience  respondent  in  the  necessary 
use  of  his  premises;  that  appellant  in  fluming  the  channel 
raised  the  sides  thereof  at  least  three  and  one-half  feet 
higher  than  they  were  before,  and  thereby  injured  and  un- 
necessarily interfered  with  respondent's  use  of  his 
premises,  and  hence  the  court  ordered  that  the  sides  2 

of  the  flume  be  lowered  to  the  original  elevation  of 
the  bonks  of  the  channel.     Appellant's  contention  that  thei 
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public  had  abandoned  that  portion  of  the  street  in  which 
the  channel  and  flume  were  for  the  purposes  of  the  decision 
in  this  case  is  inunateriaL  Of  course^  the  public  could 
abandon  that  portion  of  the  street  and  permit  appellant  to 
have  exclusive  use  and  possession  of  it  as  a  channel  to 
conduct  water  to  its  mill,  but  in  permitting  such  a  use 
the  public  did  not,  and  could  not,  atithorize  any  one  to 
interfere  with  an  abutting  owner^s  rights  in  maintaining  a 
passageway  from  the  street  supposed  to  be  abandoned  to  his 
premises  over  the  channel.  While  the  public  may  abandon 
a  street  or  highway  in  so  far  as  it  affects  the  rights  of  the 
public  therein,  such  an  abandonment,  however,  will  not  af- 
fect the  rights  of  the  abutting  owner  with  respect  to  the  use 
of  an  easement  he  may  have  in  the  street  for  the 
purposes  of  ingress  and  egress  to  and  from  his  prem-  3 

ises.  {Sowadzki  v.  Salt  Lake  County,  36  Utah,  127, 
104  Pac.  111.)  If  appellant  had  constructed  the  flume  in 
question  four  feet  high  at  the  time  it  first  constructed  the 
channel  and  had  maintained  it  at  that  height  during  the 
time  mentioned  in  the  findings,  respondent,  perhaps,  could 
not  now  complain  for  the  reason  that  appellant  would  then 
have  acquired  the  right  so  to  maintain  the  flume;  but,  if 
appellant  should  attempt  to  raise  the  flume  from  four  to 
seven  feet  in  height,  respondent  could  prevent  it  precisely 
the  same  as  he  may  prevent  it  from  being  raised  from  ap- 
proximately one  foot  above  its  former  location  to  four  feet 
The  claim  of  adverse  possession  is  practically  in  the  same 
condition  as  the  claim  of  abandonment.  Appellant  was 
given  and  held  possession  of  a  portion  of  a  public  street 
for  a  special  purpose  of  conducting  running  water  through 
a  certain  channel  for  certain  purposes.  Having  entered 
upon  that  portion  of  the  street  for  the  purpose  aforesaid, 
appellant  could  only  acquire  the  perpetual  right  to  maintain 
the  channel  for  the  purpose  of  conducting  water  to  its  mill, 
and  could  not  legally  claim  by  adverse  possession  the 
legal  title  to  the  strip  itself.    The  possession  was  for  4 

a   special   purpose  merely,    which,   in   legal    effect, 
amounted  to  no  more  than  a  right  of  passage  or  easement, 
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and  henoet  the  fee  remains  just  where  it  was  when  appellant 
entered  upon  the  strip  for  the  purpose  aforesaid. 

The  contention  that  the  decree  is  uncertain,  and  thus  not 
enforceable  because  the  height  that  the  flume  may  be  main- 
tained is  not  fixed,  is  not  well  founded.  The  height  at 
which  the  flume  may  be  maintained  by  the  decree  is  nine 
inches  above  the  bank  as  it  was  at  the  time  of  the  trial  at 
one  comer  and  one  foot  above  the  bank  as  it  was  at  said 
time  at  the  other  comer  of  respondent's  premises  with  a 
uniform  grade  between  those  two  points.  Since  those  two 
comers  are  the  extreme  limits  of  respondent's  premises,  and 
as  the  condition  of  the  earth  constituting  the  banks  of  the 
channel,  as  appears  from  the  evidence,  was  easily  ascertain- 
able at  the  time  the  decree  was  rendered,  we  are  of 
the  opinion  that  the  decree  is  about  as  certain  as  5 

under  the  conditions  it  could  well  have  been  made. 
Surely  it  cannot  be  seriously  contended  that  the  surface 
elevation  of  the  earth  at  the  points  mentioned  in  the  decree 
was  not  suflSciently  permanent  from  which  any  one  could 
ascertain  and  measure  the  height  at  which  the  court  ordered 
the  flume  to  be  maintained.  The  decree  in  its  terms  was 
certain,  and  the  height  that  the  flume  is  permitted  was  easily 
ascertainable,  and,  when  once  ascertained  and  fixed,  would 
remain  so  for  all  time. 

The  further  contention  that  under  the  facts  respondent 
is  not  entitled  to  injunctive  relief,  but,  if  he  is  entitled  to 
any  relief,  it  is  merely  damages  for  injury  to  his  property, 
cannot  be  sustained.  In  view  of  the  findings  of  the  court, 
all  of  which  are,  in  our  judgment,  -supported  by  the 
evidence,  there  is  no  room  to  doubt  that  the  flume  6 

as  constructed  constitutes  a  nuisance  of  which  re- 
spondent has  a  right  to  complain.  Upon  the  other  hand, 
it  is  apparent  that  appellant  can  obtain  the  full  benefit  and 
enjoyment  from  the  flume  if  constructed  as  ordered  by  the 
court,  while,  if  maintained  as  now  constructed,  it  will  de- 
prive respondent  of  the  full  benefit  and  enjoyment  of  his 
property.     TJnder  such  circumstances,   injunctive  relief  is 
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always  proper,  and  we  think  the  court  fully  protected  ap- 
pellant's rights  in  rendering  the  judgment  it  did. 
The  judgment  is  affirmed,  with  costs  to  respondent. 

STRAUP,  C.  J.,  and  McOARTY,  J.,  concur. 


HORTON  V.  BOGHAAR 

Ko.  2076.     Decided  March  0,  1910   (108  Pac.  21). 

BoxmoABiBB — EsTABiJSHMBNi^-EsTOPPEL.  Plaintiff,  the  owner  of  land 
in  a  city  hlock,  sold  a  porticm  of  it  to  defendant.  Neither  party 
knew  the  location  of  the  boundaries  except  as  described  by  deed, 
there  being  no  monuments  on  the  ground,  but  it  was  understood 
that  defendant  would  have  the  land  surveyed  when  ready  to  build. 
Thereafter  defendant,  on  the  advice  of  plaintiff's  father  who  acted 
for  plaintiff,  had  a  survey  made  by  the  city  engineer,  built  a  house, 
and  erected  a  fence  around  the  premises  according  to  such  survey. 
Plaintiff's  father  saw  the  improvements  being  made,  but  made  no 
objection  to  the  boundaries  as  fixed  by  the  survey.  Held,  that 
plaintiff  was  estopped  from  thereafter  asserting  that  such  boun- 
daries were  incorrect,  it  appearing  that  a  change  to  the  line  claimed 
by  plaintiff  would  result  in  bringing  defendant's  line  so  near  his 
house  as  to  materially  damage  his  property.     (Page  303.) 

Appeal  from  District  Court,  Second  District;  Horu  J.  A. 
Howell,  Judga 

Action  by  Alvin  E.  Horton  against  Andries  Roghaar. 

Judgment  for  defendant     Plaintiff  appeals. 

Affibmed. 

Joseph  Chez  for  appellant. 

r.  D.  Johnson  for  respondent 

McCARTT,  J. 

This  is  an  action  in  ejectment  brought  by  plaintiff  to 
recover  possession  of  a  strip  of  ground  three  feet  and  nine 
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inches  in  width  and  125  feet  in  lengthy  situate  in  Ogden 
City,  XJtaL  From  a  judgment  rendered  in  favor  of  de- 
fendant plaintiff  appeals.  The  material  facts  in  the  case 
are  about  as  follows: 

On  August  30,  1902,  one  Joseph  H.  Horton  sold  and 
conveyed  to  his  son  Alvin  E.  Horton,  plaintiff  herein,  a  part 
of  lots  6  and  6,  block  16,  plat  "B,"  Ogden  City  survey. 
This  land,  the  dimensions  of  which  were  150  feet  north  and 
south  by  125  feet  east  and  west,  is  situated  about  midway 
between  the  northwest  and  the  southwest  comers  of  block  16, 
and  abuts  upon  Monroe  Avenue,  a  street  running  north  and 
south  in  Ogden  City.  At  the  time  this  conveyance  was  made, 
the  grantor,  Joseph  H.  Horton,  owned  the  balance  of  the 
ground  in  block  16  lying  south  of  the  150  feet  mentioned. 
No  survey  of  any  kind  was  made  of  the  land  conveyed  by 
Horton  to  his  son.  Nor  were  there  any  stakes,  fences,  or 
other  objects  thereon  indicating  the  location  of  either  the 
north  or  south  boundary  line.  This  land  remained  unim- 
proved, and  was  a  part  of  an  open  field  until  October,  1906, 
when  Alvin  E.  Horton  (plaintiff  and  appellant)  contracted 
to  sell  to  one  Van  Woerkom  a  strip  of  ground  forty  feet 
wide  by  126  feet  long  off  from  the  north  side  of  the  150 
feet  which  he  had  purchased  from  his  father.  At  the  same 
time  he  sold  to  respondent  a  piece  of  ground  forty  feet  wide 
and  125  feet  long  south  of  and  contiguous  to  lie  strip  that 
he  had  contracted  to  sell  to  Van  Woerkom.  The  recitals 
in  the  deed  to  respondent,  so  far  as  material  here,  are  as 
follows :  ^Ti^nning  at  a  point  287  feet  south  of  the  north- 
west comer  of  said  lot  six  and  running  thence  south  forty 
feet,  thence  east  125  feet,  thence  north  forty  feet,  then  west 
125  feet  to  beginning."  At  the  time  respondent  recived 
his  deed  there  were  no  stakes,  fences,  or  monuments  on  the 
ground,  nor  on  the  parcels  of  ground  lying  contiguous 
thereto,  to  indicate  the  location  of  its  boundaries.  In  fact, 
the  record  aflSrmatively  shows  that  neither  appellant  nor 
respondent  knew  the  exact,  or  even  approximate,  location 
of  the  boundaries,  except  as  the  same  was  described  by  the 
calls  in  the  deed.     On  this  point  appellant  testified  as  fol- 
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lows:  "Q.  When  you  made  the  deal,  you  didn't  sell  any 
particular  forty  feet  to  either  of  them;  just  sold  each  of 
them  forty  feet  of  land  in  there  for  so  much  money!  A. 
Well,  I  sold  them  on  the  north  starting  from  the  north  end 
of  my  land  and  running  eighty  feet  south.  Q.  Did  you  tell 
them  where  the  land  was  ?  A.  No,  sir.  Q.  Nothing  there 
to  indicate  your  line;  no  fence,  or  anything?  A.  No, 
sir.  .  .  .  Q.  How  did  you  expect  them  to  locate  it  on 
the  ground  ?  Did  you  tell  them  to  get  it  surveyed,  or  any- 
thing of  that  sort?  A.  No,  I  supposed  they  would  get  it 
surveyed  when  they  wanted  to  locate  the  ground.  Q.  That 
was  your  supposition  when  you  gave  these  deeds,  when  they 
got  ready  to  biiild  on  the  land  they  would  get  it  surveyed  f 
A.  Yes,  sir.  Q.  And  then  go  to  improving  it  That  is  the 
way  you  understood  it  at  that  time  ?  A.  That  is  the  way 
I  understood  it;  yes,  sir.  .  .  .  Q.  DidnH  Mr.  Eoghaar 
(respondent)  tell  you  he  was  buying  the  land  to  build  a 
home  on  ?  A.  Yes ;  he  told  me,  I  think,  that  he  intended 
to  build."  The  day  after  respondent  received  the  deed  to 
his  land,  appellant  left  the  state  and  did  not  return  until 
November,  1907.  The  evidence,  without  conflict,  shows  that 
during  appellant's  absence  from  the  state  his  father  was 
authorized  to,  and  did,  attend  to  his  business.  Respecting 
the  authority  of  his  father  to  act  for  him  in  matters  per- 
taining to  this  land  during  his  absence  from  the  state,  ap- 
pellant testified  in  part  as  follows:  "Q.  How  did  yon  ex- 
pect them  to  get  it  (referring  to  the  land)  ?  A.  Why,  I 
supposed  they  would  have  it  surveyed.  .  .  .  Q.  And 
you  went  away?  A.  Yes,  sir.  Q.  And  you  left  yoiur 
matters,  when  you  did  go  away,  in  the  hands  of  your  father 
to  attend  to  for  you  while  you  were  gone,  if  any  of  your 
matters  came  up  ?  A.  Yes,  sir."  His  father  also  testified 
to  the  same  thing.  Some  time  in  October,  1906,  and  after 
respondent  had  received  a  deed  to  his  land,  he  went  to  Joseph 
H.  Horton,  plaintiffs  father,  and  spoke  to  him  about  having 
the  ground  surveyed  so  they  would  know  where  the  lines 
and  comers  of  their  respective  parcels  of  land  were.  On  this 
point  Joseph  H.  Horton  testified  as  follows:    "Q.    Do  you 
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Tomember  of  Mr.  Eoghaar  coming  to  you  before  he  began 
work  at  all  and  speaking  to  you  about  where  his  land  was, 
telling  you  he  wanted  to  begin  and  build,  and  you  told  him 
he  had  better  have  it  surveyed  ?    A.    Yes,  sir/' 

In  pursuance  of  the  tacit  understanding  respondent  had 
with  appellant  at  the  time  he  received  his  deed,  as  shown 
by  appellant's  testimony  hereinbefore  referred  to,  and  the 
request  made  of  him  by  Joseph  H.  Horton  to  get  the  ground 
surveyed,  respondent  went  to  the  oflSoe  of  the  city  engineer 
of  Ogden  City,  and  there  made  arrangements  for  a  survey* 
of  the  land  as  described  in  his  deed.  The  city  engineer, 
a  few  days  thereafter,  surveyed  the  ground  and  marked  it 
oflf  by  driving  a  stake  at  each  comer.  He  also  furnished 
respondent  a  sketch  or  plat  showing  the  dimensions  and  ex- 
act location  of  the  boundaries  of  the  land.  In  making  the 
survey  of  this  land  the  city  engineer  used  as  a  starting  point 
a  monument  established  at  the  northwest  corner  of  block  16, 
known  as  one  of  the  city  monuments  of  an  official  survey 
made  of  Ogden  City  about  the  year  1889  or  1890,  and  then 
followed  the  calls  in  the  deed.  Soon  after  the  survey  was 
made,  respondent  commenced  the  erection  of  a  house  on  the 
land.  The  house  was  built  in  the  center  of  the  lot  This 
left  a  vacant  space  of  six  feet  on  either  side  of  the  building. 
There  is  a  door  at  the  south  side  of  the  house  and  a  short 
flight  of  steps  extending  from  the  doorsill  to  the  ground  or 
walk  between  the  house  and  the  south  boundary  of  the  lot 
After  the  completion  of  the  house,  which  cost  about  $2500 
to  build,  respondent  built  a  picket  fence  in  front  of  the 
house  and  on  the  west  line  of  his  premises  as  fixed  by  the 
survey,  and  erected  a  tight  board  fence  around  the  other 
three  sides  of  his  lot.  During  the  time  the  house  was  in 
course  of  erection  Joseph  H.  Horton,  who  was  looking  after 
and  attending  to  appellant's  business  affairs,  lived  within 
three  hundred  feet  of  respondent's  premises  and  was  in  that 
vicinity  almost  daily,  and  observed  the  work  as  it  progressed' 
from  the  time  respondent  began  excavating  for  the  founda- 
tion until  the  house  and  the  other  improvements  mentioned 
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were  completed,  and  made  no  objection  to  the  boundaries 
of  respondent's  lot  as  fixed  by  the  city  engineer. 

About  the  year  1879,  Joseph  H.  Horton,  who  was,  at 
that  time,  the  owner  of  all  of  lots  5  and  6  in  block  16, 
inclosed  them  with  a  fence.  The  evidence  tends  to  show  that 
this  fence  was  the  exterior  boundary  of  said  lots  as  located 
by  a  survey  made  of  Ogden  City  about  the  year  1878,  the 
stakes  and  moniunents  of  which  have  long  since  disappeared. 
The  fence  on  the  north  side  of  the  block  is  three  feet  and 
nine  inches  north  of  the  north  boundary  line  of  the  block 
as  fixed  by  the  oflicial  survey  of  Ogden  City  made  about 
the  year  1889  or  1890.  Appellant  insisted  in  the  court 
below,  and  he  contends  here,  that  the  old  fence  marks  the 
true  boundary  line  of  block  16  on  the  north,  and  that  there- 
fore the  south  line  of  respondent's  lot  is  three  feet  and  nine 
inches  north  of  where  it  was  located  by  the  city  engineer. 
The  evidence  shows  that  if  the  fence  complained  of  were 
moved  north  three  feet  and  nine  inches  it  would  practically 
be  against  the  steps  leading  from  the  south  door  of  the  house 
to  the  walk,  and  it  necessarily  follows  that  this  woiJd  not 
only  greatly  inconvenience  respondent  in  his  use  and  occupa- 
tion of  the  house,  but  the  property  as  a  whole  would  be 
materially  damaged  thereby. 

Defendant  in  his  answer,  among  other  things,  alleged  "that 
plaintiff  is,  and  should  be  held  to  be,  estopped  to  daim  that 
he  is  the  owner  of  any  part  of  the  land  occupied  and  im- 
proved by  this  defendant."  On  the  issues  tendered  by  this 
allegation  of  defendant's  answer,  the  court  found:  "That 
the  plaintiff  is  and  should  be  held  to  be  estopped  from  as- 
serting that  the  land  surveyed  and  improved  by  defendant 
as  hereinbefore  stated  is  not  the  land  mentioned  and  de- 
scribed in  the  said  deed  from  plaintiff  to  defendant" 
Coimsel  for  appellant  contend  that  the  evidence  is  insuffi- 
cient to  justify  this  finding.  They  contend,  and  it  is  ad- 
mitted, that  appellant  did  not  know,  at  the  time  he  executed 
the  deed  in  question,  where  the  true  line  was  between  his 
own  land  and  the  land  which  he  had  sold  to  respondent. 
Counsel  also  assert  that  soon  after  the  deed  was  executed 
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appellant  left  the  state  and  therefore  had  nothing  to  do 
with  directing  the  survey  made  by  the  city  engineer  and 
knew  nothing  of  the  improvements  that  were  made  on  the 
land  by  respondent  until  after  they  were  completed,  and  that 
therefore  the  principle  of  estoppel  has  no  application  in  this 
case.  Appellant  testified  that  when  he  went  out  of  the  state 
his  father,  Joseph  H.  Horton,  attended  to  his  business. 
Joseph  H.  Horton  also  testified  to  the  same  thing.  There- 
fore appellant  is  bound  by  what  his  father,  acting  within  the 
scope  of  his  authority,  did  in  the  premises.  Furthermore, 
appellant  testified  that  he  understood,  when  he  executed  the 
deed  to  the  premises,  that  respondent  would  get  the  land 
surveyed  when  he  got  ready  to  build  upon  it  And 
this  is  just  what  respondent  did.     He  went  to  the  1 

office  of  the  city  engineer  and  jnade  arrangements  to 
have  the  land  surveyed.  The  land  as  so  surveyed  was 
marked  off  on  the  ground  and  the  boundary  lines  clearly  in- 
dicated by  stakes  placed  thereon  by  the  city  engineer.  And, 
as  we  have  observed,  appellant's  father  lived  within  three 
hundred  feet  of  the  premises  in  question  and  was  in  the 
immediate  vicinity  thereof  almost  daily  during  the  time  re- 
spondent was  building  his  house  and  making  other  valuable 
improvements.  On  this  point  appellant's  father  testified  in 
part  as  follows:  "I  am  a  contractor  and  builder;  that  has 
been  my  business  for  thirty  or  forty  years.  ...  I  saw 
the  house  going  up.  I  saw  them  dig  the  cellar.  I  saw  them 
laying  the  foundation.  I  knew  it  (the  house)  was  going 
up.  I  think  the  house  was  finished  before  the  fence  was 
built  When  the  fence  had  been  put  up  by  them  I  went  and 
had  a  talk."  The  evidence,  without  conflict,  shows  that 
no  objection  was  made  to  the  boundaries  as  established 
by  the  city  engineer  until  after  these  improvements  were 
practically  all  made.  Suppose,  for  example,  that  appellant, 
or  his  father,  had  made  arrangements  with  the  city  engineer 
to  make  the  survey  in  question,  or  had  gotten  some  other 
party  to  survey  or  mark  off  the  land,  and  respondeit  had 
gone  on  and  made  his  improvements,  would  it  be  seriously 
oontended  that  appellant  would  not  be  bound  by  the  bound- 
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aries  thus  established?  We  think  not  Appellant  is  in  the 
same  position  as  though  he  and  the  respondent  had  agreed 
upon  a  practical  location  of  the  boundary  line,  and  respond- 
ent had  with  the  knowledge  and  acquiescence  of  appellant 
gone  on  and  made  the  improvements  mentioned. 

Under  the  facts  and  circumstances  of  the  case  we  are 
clearly  of  the  opinion  that  appellant  is  estopped  from  as- 
serting any  claim  or  ri^t  to  the  strip  of  land  in  dispute,  and 
that  the  court  did  not  err  in  so  finding. 

The  judgment  is  affirmed,  with  costs  to  respondent 

STRAUP,  O.  J.,  and  FRICK,  J.,  concur. 


TYNQ     y.     CONSTANT-LORAINE     INVESTMENT 
COMPANY. 

Ko.  2058.    Decided  March  9,  1010   (108  Pac.  1109). 

1.  Thal — Submission  of  Issues  to  Jubt — Evidencb.  It  is  error  to 
eubmit  to  the  jury  an  issue  as  to  which  there  is  no  evidence.  (Page 
310.) 

2.  PanroiPAL  and  Agent— AuTHORmr  of  Agent — Ratification— 
Question  fob  Jubt.  In  an  action  by  a  purchaser  of  real  estate 
to  recover  a  deposit  of  earnest  money  made  with  a  bank  under  a 
contract  of  sale  by  correspondence,  evidence  held  insufficient  to  pre- 
sent a  question  for  the  jury  as  to  the  authority  of  the  bank  to 
execute  a  formal  contract  of  sale  or  as  to  ratification  of  such  eon- 
tract  by  defendant.     {Ta^  810.) 

8.  Vendob  and  Pubchaseb— Option  to  Pubohase— Bffbot  or  Sub- 
sequent CoNTEAcr  OF  Saia.  Where  a  defendant  by  letters  and 
telegrams  agreed  to  give  plaintiff  an  option  to  purchase  land,  a 
deposit  of  earnest  money  to  be  made  in  a  designated  bank,  and  tiie 
bank,  without  authority  from  defendant,  executed  a  formal  contract 
of  sale,  the  terms  of  the  option  contract  were  to  be  determined  by 
the  correspondence^  and  not  by  the  writing  executed  by  the  bank. 
(Page  812.) 

4.  Vend(»  and  Pubchaseb— Remidies  of  PuBOHASEB^-RaooYnnr  or 
Pbioe — Issues.  Where  defendant,  through  letters  and  telegrams, 
gave  plaintiff  an  option  to  purchase  land,  the  price  of  the  option 
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to  be  deposited  in  a  bank,  and  the  bank,  without  authority  from 
defendant,  executed  a  fonnal  contract  of  sale,  and  plaintiff,  in  an 
action  to  recover  the  deposit,  based  his  action  on  the  written  con- 
tract, he  was  not  entitled  to  recover  on  the  contract  as  evidenced 
by  the  letters  and  telegrams.     (Page  312.) 

Appeal  from  District  Court,  Third  District ;  Hon.  Oeo.  T. 
Armstrong,  Judge. 

Action  hj  Charles  Tyng  against  Constant-Loraine  In- 
yeetment  Company. 

Judgment  for  plaintiff.     Defendant  appeals. 

Bjbvebssd  and  nbw  tsial  obdbbid. 

Howai  <Sk  Macmillan  for  appellant 

Henderson,  Pierce,  Critchlow  &  Barrette  for  respondent 

STEAUP,  C.  J. 

R  A.  Eowan,  of  Los  Angeles,  Cal.,  the  president  of  the 
Constant-Loraine  Investment  Company,  a  corporation,  also 
of  that  city,  in  December,  1905,  conveyed  to  it  by  warranty 
deed  a  parcel  of  ground  fifty-three  and  one-half  feet  by  one 
hundred  and  sixty-five  feet  situate  on  the  west  side  of  State 
Street,  in  Salt  Lake  City,  Utah,  and  in  the  same  deed  quit- 
claimed to  it  a  strip  one  and  one-half  feet  by  one  hundred 
and  sixty-five  feet  adjoining  the  fifty-three  and  one-half  feet 
on  the  soutL  .The  title  so  conveyed  to  the  company  was 
all  the  title  held  by  Eowan.  The  strip  quitclaimed  was  oc- 
cupied by  a  wall  of  a  building  on  land  of  another  adjoining 
the  strip  on  the  south.  Neither  Rowan  nor  the  company 
ever  had  possession  of  the  strip  occupied  by  the  wall.  The 
deed  from  Rowan  to  the  company  was  made  subject  to  a 
mortgage  of  $20,000  covering  both  strips  (55  by  166  feet), 
and  was  recorded  January  4,  1906.  The  plaintiff,  residing 
at  Salt  Lake  City,  made  known  to  the  Equity  Investment 
Company  of  Salt  Lake  City,  and  to  Thomas  E.  Eowan,  a 

real  estate  agent  also  of  that  city,  a  desire  to  purchase 
87  X7tab— 20 
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property  on  the  west  side  of  State  Street^  and  in  the  vicinitj 
of  the  land  in  question.  Thomas  E.  Bowan  was  not  related 
to  R  A.  Eowan.  On  the  4th  day  of  September,  1907, 
Thomas  E.  Eowan,  at  Salt  Like  City,  wired  R.  A.  Bowan, 
at  Los  Angeles:  "Advise  cash  price  west  side  state  taxes 
prorated  whether  leased."  B.  A.  Bowan  answered  the  next 
day:  "Will  accept  fifty  thousand  dollars.  Property  now 
mortgaged  for  twenty  thousand  at  five  per  cent.  Leases 
very  short  See  Kelsey  and  Gillespie  for  exact  informa- 
tion." On  that  day  Thomas  E.  Bowan  again  wired  R,  A. 
Bowan:  'Tlesponsible  party  oflFers  one  thousand  for  thirty 
days'  option  recommend."  B.  A,  Bowan  answered  by  wire: 
"Los  Angeles,  Calif.  Sept  6,  7,  1907.  Thos.  E.  Bowan, 
Salt  Lake,  TJtah.  Will  accept  one  thousand  for  thirty  days' 
option  for  property  west  side  State  Street  Price  fifty  thou- 
sand subject  to  twenty  thousand  mortgage.  Balance  thirty 
thousand  to  be  paid  in  cash  on  or  before  thirty  days  from 
date.  Taxes  to  be  prorated.  One  thousand  to  be  deposited 
to  my  credit  inmiediately  vrith  National  Bank  of  BepuUio, 
they  to  notify  me  by  wire.    B.  A.  Bowan." 

Upon  recepit  of  this,  plaintiff  paid  to  the  Equity  Invest- 
ment Company  $1000,  who  deposited  it  with  the  !N"ational 
Bank  of  the  Bepublic  to  the  credit  of  R  A.  Bowan.  The 
bank  thereupon  gave  the  Equity  Investment  Company  the 
following  receipt  and  writing:  "Salt  Lake  City,  Septem- 
ber 9,  1907.  Beceived  of  the  Equity  Investment  Company 
one  thousand  ($1000)  dollars  as  a  deposit  on  account  of  the 
purchase  price  of  the  following  described  real  property  in 
the  county  of  Salt  Lake,  State  of  Utah"  describing  the 
parcel  of  ground  55  feet  by  165  feet,"  which  properly  the 
Equity  Investment  Company  agrees  to  buy  for  the  sum  of 
fifty  thousand  ($50,000)  dollars,  payable  as  follows:  Thirty 
thousand  ($30,000)  dollars  on  or  before  thirty  days  from 
the  date  of  this  receipt  The  above-mentioned  deposit  of 
one  thousand  ($1000)  dollars  to  be  applied  as  a  part  of  said 
payment  The  balance  of  twenty  thousand  ($20,000)  dol- 
lars to  be  covered  by  a  mortgage  for  that  amount  now  on 
the  property,  which  mortgage  the  Equity  Investment  Corn- 
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pany  agrees  to  assume  and  pay.  The  property  to  be  deeded 
by  a  warranty  deed  free  of  all  incumbrances  except  afore- 
said mortgage  of  twenty  thousand  ($20,000)  dollars  and  the 
general  taxes  for  the  year  1907.  The  Equity  Investm^it 
Company  agrees  to  pay  their  proportion  of  the  said  taxes 
from  the  date  possession  is  delivered  to  them.  This  deposit 
is  made  with  the  National  Bank  of  the  Republic,  and  ac- 
cepted by  them  under  authority  of  the  following  telegram 
from  R.  A.  Rowan :  *Los  Angeles,  Calif.,  Sept  6,  7,  1907. 
Thos.  E.  Rowan,  Salt  Lake,  Utah:  Will  accept  one  thou- 
sand for  thirty  days'  option  for  property  west  side  State 
Street.  Price  fifty  thousand,  subject  to  twenty  thousand 
mortgage.  Balance  thirty  thousand  to  be  paid  in  cash  on 
or  before  thirty  days  from  data  Taxes  to  be  prorated. 
One  thousand  to  be  deposited  to  my  credit  immediately  with 
the  National  Bank  of  Republic,  they  to  notify  me  by  wira 
R  A.  Rowan.'  If  the  Equity  Investment  Company  does  not 
complete  the  purchase  of  said  properly  within  the  time  and 
manner  above  specified,  then  this  deposit  shall  be  forfeited 
to  the  seller  as  liquidated  damages.  National  Bank  of  the 
Republic,  by  Frank  Knox,  Pr.'' 

At  the  same  time  and  place  the  Equity  Investment  Com- 
pany assigned  and  delivered  the  writing  to  the  plaintiff. 
The  assignment  was  indorsed  on  the  back  of  the  writing. 
On  the  20th  day  of  September,  1907,  R.  A.  Rowan,  as 
president,  and  P.  D.  Rowan,  as  secretary,  of  the  Constant- 
Loraine  Investment  Company,  at  Los  Angeles,  executed  and 
mailed  to  the  bank  at  Salt  Lake  City  a  deed  to  the  Equity 
Investment  Company,  conveying  and  warranting  to  it  53% 
feet  by  165  feet^  and  in  the  same  instrument  quitclaimed 
to  it  1%  feet  by  165  feet,  the  strip  occupied  by  the  wall, 
being  all  the  title  held  by  it  to  the  property,  and  being  the 
same  and  all  the  title  theretofore  conveyed  to  it  by  R,  A. 
Rowan.  On  the  9th  day  of  October,  the  last  day  of  the 
option,  the  plaintiff  tendered  the  bank  $29,000,  and  de- 
manded a  deed.  The  bank  tendered  him  the  deed,  which 
was  executed  and  forwarded  by  R  A.  Rowan.  The  plaintiff 
refused  to  accept  it  on  the  ground  that  it  contained  a  war- 
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rant  J  for  only  53^  feet^  and  demanded  a  warranty  deed 
for  the  entire  55  feet^  and  as  stipulated  by  the  contract 
executed  by  the  bank.  He  refused  to  pay  any  part  of  the 
$29,000  until  such  a  deed  was  executed  and  tendered  by 
the  defendant     Such  a  deed  was  not  tendered. 

In  a  letter  from  R  A.  Bowan  to  Thomas  E.  Eowan,  the 
former,  on  the  9th  day  of  October,  wrote:  "I  wired  you 
yesterday  as  follows :  'Ko  one  ev^er  had  authority  to  sell  the 
property  in  question  for  less  than  fifty  thousand,  and  that 
is  a  special  price,  having  always  held  it  before  at  $58,500. 
Can  only  sell  the  property  as  I  bought  it  and  giving  the 
same  deed  I  received.  Mr.  HoUoran,  the  former  owner,  is 
acquainted  with  the  particulars  of  this  property,  and  am 
sure  he  will  assist  you  in  any  way  possible.'  Of  course, 
you  imderstand  that  I  have  never  given  you  the  exact  firont- 
age  of  the  State  Street  lot,  but  have  always  said  it  was  about 
fifty-five  feet,  and  I  believe  that  is  the  exact  dimension,  al- 
though we  only  have  a  warranty  deed  for  53%  feet,  and  a 
quitclaim  deed  for  the  balance  which  I  am  in  turn  giving 
to  your  peopla  I  can  only  sell  what  I  have,  and  I  will 
not  reduce  the  price  from  $50,000  as  I  know  this  is  leas 
than  it  is  wortL  I  hope  that  you  will  be  able  to  put  the 
sale  through  without  any  trouble." 

The  contention  of  the  plaintiff  is  stated  in  a  letter  writ- 
ten by  his  counsel  on  the  9th  day  of  October,  1907,  and 
addressed  to  the  bank,  K.  A.  Bowan,  and  the  Constant-Lo- 
raine  Investment  Company.  They  wrote :  "On  the  9th  day 
of  September,  1907,  you  gave  a  contract  to  the  Equity  In- 
vestment Company  to  sell  the  following  parcel  of  real  estate, 
situate  in  Salt  Lake  County,  Utah,  to-wit:"  Describing  a 
parcel  of  ground  55  by  165  feet  "At  which  time  $1000 
was  paid  upon  tbe  purchase  price.  The  contract  provides 
for  the  payment  of  $29,000  more  on  or  before  the  thirty 
days  from  date  of  the  contract  Tour  contract  also  pro- 
vides that  you  shall  furnish  a  warranty  deed  to  the  prop- 
erty, and  that  the  property  shall  be  free  of  incimibrances 
except  the  $20,000  mortgaga  Upon  the  examination  of  the 
tide  to  the  property,  I  find  that  you  can  deliver  only  63% 
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feet  of  the  property ;  that  the  south  1^  feet  is  not  owned  by 
yon  or  either  of  you,  but  is  occupied  by  a  wall  on  the  ad- 
joining property  on  the  south.  The  contract  above  referred 
to  has  been  assigned  to  me.  This  is  to  notify  you  of  the  facts 
stated  in  this  letter,  and  also  demand  that  you  return  to  me 
forthwith  the  $1000  heretofore  paid  on  the  purchase  price.'' 

The  $1000  was  not  returned.  Thereupon  the  plaintiff 
brought  this  action  against  the  Constant-Loraine  Investment 
Company,  based  on  an  alleged  breach  of  the  contract  or 
writing  executed  by  the  bank,  arising  from  the  failure  of 
the  ConstantrLoraine  Investment  Company  to  tender  and 
give  a  warranty  deed  for  the  whole  of  the  fifty-five  feet  as 
stipulated  by  the  terms  of  that  contract,  and  its  refusal 
to  return  the  $1000  paid  by  plaintiff  or  his  assignor.  A 
judgment  was  prayed  for  in  the  sum  of  $1000  and  interest 
The  answer  was  in  effect  a  general  denial.  The  case  was 
tried  to  a  jury.  A  verdict  was  rendered  for  the  plaintiff. 
The  defendant  appeals. 

The  defendant  requested  the  court  to  direct  a  verdict  in 
its  favor  on  the  grounds,  among  others,  that  there  was  not 
sufficient  evidence  to  show  that  the  bank  had  any  authority 
to  execute  the  contract  sued  on,  or  to  bind  either  the  de- 
fendant or  Eowan  thereto,  or  that  the  defendant  had  there- 
after ratified  or  adopted  the  contract,  and  that  it  was  not 
shown  that  the  contract  executed  by  the  bank  and  declared 
on  was  made  on  behalf,  or  for  the  benefit,  of  the  defendant, 
and  if  the  contract  was  not  the  personal  contract  of  the  bank 
but  was  made  in  behalf,  or  for  the  benefit,  of  another,  it 
was  for  the  use  and  personal  benefit  of  R.  A.  Rowan  and  not 
the  defendant.  The  court  refused  the  request,  and  instructed 
the  jury  that  before  the  plaintiff  was  entitled  to  recover 
he  was  required  to  prove  that  the  writing  or  agreement  exe- 
cuted by  the  bank  and  sued  on  "was  made  for  and  on  behalf 
of,  and  by  the  authority  of,  the  said  defendant  (Constant- 
Loraine  Investment  Company),  or  that  after  the  making  of 
the  same  said  defendant  ratified  and  adopted  said  agree- 
ment'' 

Assuming  all  that  R.  A.  Rowan  did  in  the  premises  was 
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done  for  and  in  behalf  of  the  defendant  and  for  its  benefit, 
and  that  the  jury  were  justified  in  finding  that  his  acts  in 
the  transaction  were  the  defendant's  acts,  still  we  are  of  the 
opinion  that  there  is  not  sufficient  evidence  to  show  that 
either  R.  A.  Rowan  or  the  defendant  had  conferred  any 
authority  upon  the  bank  to  execute  the  contract  in  question, 
or  that  either  thereafter  ratified  or  adopted  it.  On  the  face 
of  the  contract  it  appears  to  be  signed  by  the  bank  in  its  own 
name,  and  not  for  or  on  behalf  of  either  R.  A.  Rowan,  or 
the  defendant  If,  however,  it  was  in  fact  signed  hy  the 
bank  in  behalf,  and  for  the  benefit  of  another  then  the  only 
evidence  authorizing  the  bank  to  do  so  is  the  telegram  at- 
tached to  the  contract  That  tel^ram  did  not  authorize 
it  to  do  anything  in  the  transaction  except  to  receive  the 
payment  of  the  $1000  and  to  deposit  it  to  the  credit  of 
R.  A.  Rowan.  It  did  not  authorize  the  bank  to  make  a  con- 
tract of  purchase,  nor  to  stipulate  the  terms  thereof,  nor  to 
warrant  the  title  to  fifty-five  feet,  or  to  any  other  num- 
ber of  feet.  So  far  as  appears  by  the  telegram,  the  1,  2 
only  authority  of  the  bank  was  that  of  a  mere  deposi- 
tary, which  was  disclosed  by  both  the  Equity  Investment 
Company  and  to  the  plaintiff.  There  is  no  evidence  to  show 
that  it  had  any  other  authority.  When  the  court  submitted 
to  the  jury  the  question  whether  the  contract  was  made  *T>y 
authority  of  said  defendant,''  the  jury  had  the  right  to  assume 
that  there  was  some  evidence  from  which  they  might  make 
a  finding  that  the  defendant  had  authorized  the  nmHTig  of 
the  contract.    We  find  no  such  evidence. 

Neither  do  we  find  any  evidence  that  the  ^'defendant  rati- 
fied and  adopted  said  agreement"  So  far  as  the  record  dis- 
closes, the  first  knowledge  that  R.  A.  Rowan  had  that  the 
plaintiff  claimed  the  right  to  a  warranty  deed  for  fifty-five 
instead  of  fifty-three  and  one-half  feet  of  ground  was  the 
telegram  sent  by  Rowan  to  Thomas  E.  Rowan,  the  contents 
of  which  were  stated  in  his  letter  of  October  9th,  heretofore 
referred  to.  But  instead  of  ratifying,  he  repudiated  the 
authority.  Again,  on  the  24th  day  of  October,  the  first  time 
R.  A.  Rowan  made  any  reference  to  the  bank  contract,  he 
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again  wrote  to  Thomafl  E.  Rowan :  "Am  having  my  attor- 
ney look  over  the  contract  given  by  the  National  Bank  of 
the  Kepublic,  and  if  I  am  not  legally  bound  to  return  this 
sum  I  will  not  do  so,  as  I  am  not  morally  bound  to  return 
it,  and  in  justice  should  not  do  so.  My  telegram  was  em- 
bodied in  the  contract,  and  the  contract  was  really  based 
upon  the  telegram,  and  from  the  best  advice  that  I  can  get 
at  this  writing  I  do  not  believe  that  I  will  be  obliged  to 
return  it''  The  correspondence  from  R.  A.  Rowan  to 
Thomas  E.  Rowan  after  the  9th  day  of  October  is,  how- 
ever, not  of  much  significance,  for  at  that  time  plaintiff, 
through  his  counsel,  in  a  letter  written  by  them  and  hereto- 
fore referred  to,  did  not  express  a  willingness  to  pay  the 
$29,000  on  a  tender  of  a  good  title  by  warranty  deed  to  the 
fifty-five  feet  of  ground,  but  imconditionally  demanded  a 
forthwith  return  of  the  $1000.  By  that  letter  the  plaintiff 
r^arded  the  breach  complete,  and,  so  far  as  he  was  con- 
cerned, treated  the  transaction  as  ended.  Nothing  is  made 
to  appear  that  anything  subsequently  said  or  done  by  R.  A. 
Rowan  or  the  defendant  in  any  way  influenced  his  conduct 
in  the  premises,  or  induced  him  to  take  any  other  or  dif- 
ferent position  from  that  taken  by  him  in  his  letter  of 
October  9th,  declaring  a  breach  and  an.  immediate  and  un- 
conditional return  of  the  $1000. 

It>  however,  is  claimed  by  counsel  for  respondent  that 
R  A.  Rowan  ^Tknew  what  was  in  that  receipt,  either  by 
having  a  copy  of  it  sent  to  him  or  else  by  having  its  con- 
tents communicated  to  him."  There  is  no  evidence  that 
a  copy  was  sent  him,  or  that  the  contents  thereof  were  other- 
wise made  known  to  him  before  plaintiff's  tender  of  the 
$29,000  and  his  refusal  to  accept  the  tendered  deed.  If  a 
copy  of  the  contract  was  sent,  or  the  contents  thereof  com- 
municated, to  R.  A.  Rowan  before  that  time  and  before  the 
controversy  arose,  such  facts  could  readily  have  been  shown. 
It  is  argued,  however,  that  he  must  have  known  of  the  terms 
of  the  bank  contract  on  September  20,  1907,  when  he  exe- 
cuted the  deed  to  the  defendant,  because  he  put  the  name  of 
the  Equity  Investment  Company  in  the  deed  as  the  grantee. 
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and  that  the  name  of  such  grantee  could  not  have  beei^  ac- 
quired except  from  the  contents  of  the  bank  contract  The 
information  that  it  was  the  Equity  Investment  Company 
who  paid  the  $1000  and  who  held  the  option  could  readily 
have  been  obtained  by  R.  A.  Eowan  from  sources  other  than 
the  contents  of  the  contract.  The  question  is  not,  Did 
Eowan  know  that  the  Equity  Investment  Company  paid  the 
$1000  and  obtained  the  option,  but,  Did  he  know  that  the 
bank  had  agreed  to  convey  and  warrant  fifty-five  feet  of 
ground,  or  that  it  had  made  any  agreement  in  respect  of 
the  terms  of  the  option  and  purchase?  We  do  not  think 
the  evidence  8u£5cient  to  show  a  ratification  of  the  contract 
sued  on. 

Furthermore,  we  are  of  the  opinion  that  the  terms  of  the 
option  are  evidenced,  not  by  the  writing  or  receipt 
given  by  the  bank,  but  by  the  telegrams  which  passed  3 

between  Thomas  E.  and  R  A.  Eowan.  In  those  are 
found  the  offer,  the  acceptance,  and  the  terms  of  the  option. 
It  is  unnecessary  to  determine  the  legal  effect  of  the  contract 
as  evidenced  by  the  telegrams,  or  whether  the  defendant 
complied  with  the  terms  thereof  by  tendering  a  warranty 
deed  to  only  fifty-three  and  one-half  feet  and  a  quitclaim 
deed  to  one  and  one-half  feet,  for  the  reason  that  the  plaintiff 
did  not  declare  on  that  contract,  but  did  declare  on  the 
contract  made  by  the  bank.  The  case  was  predicated  alone 
on  the  latter  contract,  and  the  court  submitted  it  to 
the  jury  on  that  theory,  and  required  them  to  find,  4 

before  they  could  render  a  verdict  for  the  plaintiff, 
that  the  contract  signed  by  the  bank  was  made  by  authority 
of  the  defendant,  or  that  it  was  thereafter  ratified  and 
adopted  by  it  There  being  no  evidaice  in  support  of  such 
issues  submitted  to  the  jury,  the  court  erred  in  refusing  to 
take  the  case  from  the  jury,  and  again  erred  in  refusing  the 
defendant's  motion  for  a  new  trial. 

The  judgment  of  the  court  below  is  reversed  and  the  case 
remanded  for  a  new  trial.     Costs  to  appellant 

naCK  and  McCAETT,  JJ.,  concur. 
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KURTZ  V.  OGDEN  CANTON  SANITAEIUM  COM- 
PANY et  al.  (UTAH  &  OREGON  LUMBER 
COMPANY,  et  al.,  Interveners), 

No.  2085.     Decided  March  11,  1910.     On  Application  for  Rehearing, 
April  6,  1910  (108  Pac  14). 

1.  Pabties — Capacitt  to  Sue,  Every  natural  person  of  lawful  age 
has  l^^l  capacity  to  sue.     (Page  321.) 

2.  Dbbceett  Ain>  Dibtbibution — ^Mobtoagbs — ^Fobboldsubb — ^Pabths 
PLAnmiv.  An  heir  and  distributee  of  a  decedent's  estate  who  was 
appointed  in  the  order  of  distribution  as  trustee  for  the  other  heirs 
is  a  proper  partj  plaintiff  to  sue  for  the  foreclosure  of  a  trust  deed 
held  by  such  decedent's  estate,  as  assignee,  for  security,  such  ap- 
pointment being  made  at  the  request  of  all  the  heirs  interested 
in  the  claim  secured.     (Page  321.) 

3.  EXKCUTORS  AND  Administbatobs — Obdwb  OF  DiSTBIBnnON — Ck>L- 
LATEBAL  ATTACK.  The  court  having  jurisdiction  of  all  the  heirs 
of  a  decedent's  estate  and  of  the  subject-matter,  an  order  of  dis- 
tribution is  not  subject  to  collateral  attack  on  the  ground  that  the 
provision  therein  appointing  one  of  the  distributees  as  trustee  for 
the  other  heirs  for  the  foreclosure  of  a  mortgage  held  by  the  estate, 
was  in  excess  of  the  court's  power.     (Page  322.) 

4.  Pleading — Gbounds  fob  Demubbeb — ^Misjoindeb  of  Causes.  The 
objection  to  a  complaint  that  several  causes  of  action  have  been 
"commingled  in  one  statement  as  one  cause  of  action"  is  not  a 
ground  for  demurrer  imder  Comp.  Laws  1907,  sec.  2962,  as  a  mis- 
joinder of  "several  causes  of  action."     (Page  322.) 

5.  Pleading — Complaint — Comkingling  of  Causes.  The  remedy  for 
commingling  in  one  statement  several  causes  as  one  cause  of  action 
is  a  motion  to  require  plaintiff  to  separately  state  his  cause  of 
action,  as  required  by  Comp.  Laws  1907,  sec.  2961.     (Page  322.) 

6.  Action — Joindeb  of  Causes — Separate  Notes  Collatebal  to 
Same  Mobtgaoe.  The  causes  of  action  on  separate  notes  secured 
by  the  same  mortgage  may  be  joined  in  one  action  for  foreclosure. 
(Page  322.) 

7.  M<»tgage8 — ^Fobbclosubs— Attobnet's  Ftes — ^Bvidengb  as  to 
Amount.  Under  (^mp.  Laws  1907,  sec  3505,  providing  that  the 
attorney's  fee  in  foreclosure  proceedings  shall  be  fixed  by  the  oourt^ 
notwithstanding  any  stipulation  in  the  mortgage  to  the  contrary, 
the  court  may  hear  testimony  of  attorneys  to  aid  it  in  fixing  a 
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reasonable  fee,  thou^  the  mortgage  provides  a  definite  amount 
therefor.     (Page  323.) 

8.  Appeal  Ajn>  Ebbob— Review — ^Haemlbss  Ebbob.  Evidence,  even  if 
improperly  admitted,  which  does  not  change  the  result  is  not  preju- 
diciaL     (Page  323.) 

9.  CoBPOBATioNS — ^MoBTOAQBS — ^Debts  Sbcubed.  A  resolution  of  cor- 
porate directors  authorized  the  giving  of  a  note  to  cover  two  items 
of  indebtedness  due  to  the  payee,  and  the  transfer  to  the  payee 
of  a  trust  deed,  or  mortgage,  to  be  held  as  collateral  to  secure  such 
note.  In  the  note  it  was  stated  that  the  trust  deed  was  "deposited 
as  collateral  security  for  the  payment  of  this  note,  and  of  any  and 
all  claims,  demands,  or  other  indebtedness  due,  or  not  due."  Held, 
that  the  security  of  the  trust  deed  did  not  cover  another  note,  sub- 
sequently made  by  the  corporation,  to  the  same  payee,  but  not 
mentioned  in  the  resolution.     (Page  326.) 

10.  C^BPOBATioNS — MoBTOAGES — Deliveet.  A  Corporation  executed  a 
mortgage  in  form  of  a  trust  deed  to  secure  bonds  to  be  issued. 
The  bonds  were  not  negotiated,  but  the  corporation  becoming  in- 
debted for  borrowed  money  on  notes  indorsed  by  one  of  its  di- 
rectors, and  such  director  having  died,  and  his  administrator  hav- 
ing paid  the  indebtedness,  and  the  claim  against  the  corporation 
having  been  distributed  among  the  heirs  of  the  deceased  director, 
and  one  of  the  distributees  appointed  to  collect  the  claim  against 
the  corporation,  a  note  for  the  amount  was  given  such  distributee 
by  the  corporation,  and  the  mortgage  was  transferred  as  colateral. 
Held  that,  there  being  no  evidence  of  fraud  in  thus  securing  the 
debt  paid  by  the  corporate  director,  the  mortgage  lien  is  valid,  the 
effect  being  the  same  as  if  it  had  been  executed  and  delivered  for 
the  purpose  of  securing  the  corporate  debt.     (Page  325.) 

11.  CoBPORATioNS — Insolvbnot — PBK1EBENGB8  TO  DiBROBS.  Where  a 
corporation  received  the  exclusive  benefit  of  the  money  borrowed 
for  it  on  the  indorsement  of  one  of  its  directors,  a  corporate  mort- 
gage given  to  secure  the  estate  of  such  director,  who  paid  the 
debt,  is  not  a  giving  of  an  unlawful  preference  to  a  corporate 
director.i     (Page  326.) 

12.  CoBOBAnoifS — ^INSOLVENCT — ^EviDENCE  GT  INSOLVENCT.  That  a  Cor- 
poration is  insolvent  at  the  time  its  mortgage  is  foreclosed  does  not 
show  that  it  was  insolvent  when  the  mortgage  was  given.  (Page 
327.) 

13.  CJOBPOBATIONS — ^MOBTGAGBS — ^FOBSCLDSUBB     OF     TBUST     DeED — ^PaB- 

TIE8  Plaintdt.  Where  corporate  bonds  and  deed  of  trust  for 
security  were  never  actually  negotiated,  nor  delivered  for  the  pur- 
pose for  which  they  were  executed,  but  the  deed  subsequently  became 


1  Wells  V.  Scott,  18  Utah,  127,  55  Pac.  81;  National  Bank  v.  Scott, 
18  Utah,  400,  55  Pac.  374. 
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operatiye  as  security  for  a  corporate  debt,  with  which  the  trustee 
had  no  connection,  sudi  trustee  is  not  a  proper  party  plaintiff  to 
sue  for  the  foreclosure  of  the  trust  deed^     (Page  327.) 

Qir  Appuoation  ix»  REHSABma 

14.    COSPOBATIONS— MOBTGAGES — ^FOBEOLOSUBB— PABTIES    PLAnfTDT.      A 

corporation  executed  a  trust  deed  to  secure  bonds  to  be  issued.  The 
bonds  were  not  negotiated,  but,  the  corporation  having  become  in- 
debted for  borrowed  money,  the  deed  and  bonds  wmre,  by  authority 
of  a  corporate  resolution,  delivered  as  "security  for  the  payment 
of  said  money,"  as  evidenced  by  the  collateral  corporate  note. 
Held,  that  on  default  in  the  payment  of  such  note,  the  payee  could 
sue  to  foreclose  the  trust  deed.     (Page  329.) 

Appeal  from  IHstrict  Ck>urt,  Second  District ;  Hon.  J.  A. 
Howell,  Judge. 

Action  by  J.  H.  Kurtz  against  the  Ogden  Canyon  Sani- 
tarium Company,  and  C  D.  Clark,  defendants,  and  the 
Utah  &  Oregon  Lumber  Company,  J.  H.  Winslow,  Sr.,  and 
the  Shupe-Williams  Candy  Company,  interveners. 

Judgment  for  plaintiff.    Interveners  appeal. 

Modified  Ain>  affibmed. 

H,  H,  Henderson,,  T.  D.  Johnson  and  John  C.  Davis  for 
appellants. 

Maginnis  &  Com  and  A.  0.  Horn  for  respondent. 

FRICK,  J. 

The  plaintiff  brought  this  action  against  the  Ogden  Can- 
yon Sanitarium  Company,  hereinafter  styled  "company," 
and  one  C.  D.  Clark  to  foreclose  a  mortgage  executed  in  the 
form  of  a  trust  deed  in  which  said  Clark  was  named  trustee. 
The  mortgage  was  delivered  to  plaintiff  as  collateral  security, 
as  will  more  fully  appear  hereafter.  All  of  the  other  de- 
fendants intervened  in  the  action  as  judgment  creditors  of 

3  Stevens  v.  ImproTcment  Co.,  20  Utah,  267,  5S  Pac.  S43. 
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said  company,  and  claimed  that  their  judgment  liens  were 
prior  in  right  to  the  mortgage  lien  of  plaintiff.  The  court 
found  in  favor  of  the  plaintiff,  declared  said  mortgage  to 
be  a  prior  and  paramount  lien,  entered  judgment  and  decree 
of  foreclosure,  and  ordered  the  land  described  in  said  mort- 
gage (which  was  all  the  land  in  which  said  company  had  any 
interest)  sold^  and  the  proceeds  of  sale  to  be  applied  firsft 
on  the  debt  secured  by  said  mortgage,  and  the  balance,  if 
any,  on  said  judgment  liens.  The  defendants  and  inter- 
veners join  in  the  appeal.  The  findings  of  fact  fairly  re- 
flect the  pleadings  and  t^e  evidence.  In  view  of  the  ques- 
tions which  are  raised  by  the  appeal,  we  deem  it  best  to 
state  at  least  the  substance  of  the  findings. 

The  court  found:  That  the  ocnnpany  aforesaid,  in  Au- 
gust, 1905,  issued  and  delivered  to  one  C.  D.  Clark,  as 
trustee,  fifty  coupon  bonds  of  one  thousand  dollars  each, 
bearing  six  per  cent  interest,  and  that  on  said  date,  in 
connection  with  said  bonds,  and  to  secure  their  payment, 
said  company  also  executed  and  delivered  to  said  Clark,  as 
trustee,  a  certain  "deed  of  trust  and  mortgage*'  whereby  said 
company  conveyed  to  said  trustee  certain  lands  situated  in 
Weber  County,  Utah;  that  said  trust  deed  was  duly  filed 
for  record,  and,  on  October  13,  1905,  was  duly  recoixied 
in  the  mortgage  records  of  said  Weber  County ;"  that  said 
company  at  various  times  between  December,  1905,  and  De- 
cember, 1906,  had  duly  executed  and  delivered  to  the  Pin- 
gree  National  Bank  of  Ogden,  Utah,  certain  promissory 
notes  as  evidences  of  loans  made  by  said  bank  to  said  com- 
pany, which  together  with  interest,  on  August  30,  1906, 
amounted  to  the  sum  of  $14,921.90;  that  said  notes  were 
given  for  money  actually  received  from  said  bank,  which 
money  was  used  by  said  company  in  improving  its  property 
and  to  pay  its  debts;  that  said  notes  were  also  signed  by 
certain  individuals  as  makers  who  at  the  time  were  directors 
of  said  company,  but  no  part  of  the  money  obtained  as 
aforesaid  was  used  by  said  individuals  who  signed  the  notes 
as  aforesaid,  but  that  said  individuals,  although  apparently 
makers  of  said  notes,  were  in  fact  sureties,  and  the  debt  in- 
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curred  by  the  loans  from  said  bank  was  the  sole  debt  of  said 
company;  that  thereafter,  on  or  about  the  15th  day  of  Octo- 
ber, 1905,  to  eiecure  the  payment  of  the  notes  and  indebted- 
ness aforesaid,  said  company  directed  said  trustee  to  deliver 
to  said  bank  said  bonds  and  trust  deed,  and  that  the  same 
were  at  said  time  delivered  to  said  bank  to  secure  the  pay- 
ment of  said  notes  and  indebtedness;  that  one  T.  J.  Kurtz, 
who  was  a  director  of  said  company,  personally  signed  the 
notes  aforesaid,  and  that  he  died  on  the  18th  day  of  ISTo- 
vember,  1905,  and  thereafter,  on  the  11th  day  of  December, 
1905,  the  plaintiff,  J.  H.  Kurtz,  a  brother  and  heir  of  said 
T.  J.  Kurtz,  was  duly  appointed  administrator  of  the  estate 
of  said  T.  J.  Kurtz,  deceased,  and  that  said  J.  H.  Kurtz 
duly  qualified  as  such  administrator  and  continued  to  act  as 
such  until  said  estate  was  fully  administered;  that  during 
the  month  of  August,  1906,  said  bank  presented  its  claim 
evidenced  by  said  notes  against  the  estate  of  said  T.  J, 
Kurtz,  the  signer  thereof  which  claim  was  thereafter  duly 
allowed  by  said  administrator,  and  said  allowance  was  ap- 
proved by  the  district  court  of  Weber  County,  TJtali;  that 
at  the  time  of  the  death  of  said  T.  J.  Kurtz  said  company 
was  also  indebted  to  him  for  moneys  advanced  by  him  to  it 
which  with  accrued  interest  amounted  to  the  sum  of  $1491.64 ; 
that  on  the  30th  day  of  August,  1906,  the  directors  of 
said  company  adopted  a  certain  resolution,  the  substance  of 
which  is  as  follows :  That  whereas  said  company  was  at  that 
time  indebted  to  the  Pingree  National  Bank  in  the  sum  of 
$14,921.90  for  money  borrowed  by  said  company;  and  where- 
as the  trust  deed  and  bonds  before  mentioned  had  been  de- 
livered to  said  bank  as  collateral  security  for  said  indebted- 
ness, and  said  bank  now  holds  the  same  as  security  for  the 
loans  aforesaid;  and  whereas  T.  J.  Kurtz  during  his  life- 
time, signed  the  notes  held  by  said  bank  for  the  money  bor- 
rowed from  it  by  said  company,  and  while  said  Kurtz  ap- 
peared as  a  maker  of  said  notes,  he  in  truth  was  but  surely 
for  said  company;  and  whereas  said  T.  J.  Kurtz  has  since 
died  and  J.  H.  Kurtz  (the  plaintiff)  has  been  duly  appointed 
administrator  of  the  estate  of  said  T.  J.  Kurtz,  deceased, 
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and  the  claim  of  said  bank  has  been  presented  for  payment 
to  said  administrator  and  has  been  allowed  hj  him^  which 
allowance  has  been  approved  by  the  district  court  of  Weber 
County;  and  whereas  said  company  at  this  time  is  without 
funds  to  pay  the  debt  due  the  said  bank,  who  is  pressing 
the  said  administrator  for  payment,  therefore  it  was  resolved 
that  if  said  administrator  will  pay  the  debt  owing  by  said 
company  to  said  bank  the  president  and  secretary  of  said 
company  are  instructed  to  execute  and  deliver  to  said  J.  H. 
Kurtz,  as  administrator,  the  promissory  note  of  said  com- 
pany for  the  full  amount  paid  by  him  to  said  bank,  which 
note  shall  be  payable  in  six  months  from  this  date  and  bear 
eight  per  cent,  interest;  that  the  company  consents  that 
upon  payment  of  the  debt  due  to  said  bank  by  said  adminis- 
trator the  mortgage  or  deed  of  trust  and  bonds  held  by  said 
bank  issued  by  it  be  transferred  to  said  administrator,  and 
that  in  case  the  interest  on  said  note  should  not  be  paid 
when  due  the  whole  of  said  note  shall  become  due,  and  that 
said  '^J.  H.  Kurtz  as  administrator  as  aforesaid  shall  hold 
the  notes  and  obligations  issued  to  the  said  Pingree  National 
Bank,  together  with  the  said  bonds  and  deed  of  trust,  as  good 
and  valuable  security  for  the  payment  of  said  money.''  It 
was  further  resolved  that  whereas  said  company  is  also  in- 
debted to  the  estate  of  said  T.  J.  Kurtz  in  the  sum  of 
$1419.54  that  said  sum  be  included  in  the  note  to  be  de- 
livered as  aforesaid,  and  that  said  trust  deed  and  bonds  shall 
also  be  held  as  security  for  said  siun. 

The  note  authorized  by  the  foregoing  resolution  was  duly 
executed  and  delivered.  It  was  dated  August  30,  1906,  and 
was  payable  in  six  months  from  date.  The  amount  specified 
in  the  note  is  $16,341.44.  This  was  the  amount,  with 
accrued  interest,  that  was  due  to  the  bank  and  to  the  estate 
of  T.  J.  Kurtz  at  that  data  In  the  note  for  said  sum  of 
$16,341.44,  in  referring  to  the  security,  namely,  the  bonds 
and  mortgage  or  trust  deed  aforesaid,  it  is  stated  that  they 
were  "deposited  as  collateral  security  for  the  payment  of 
this  note  and  of  any  and  all  claims,  demands  or  other  in- 
debtedness due  or  not  due.*'     The  court  found  that  the  mat- 
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ters  oantained  in  the  foregoing  resolutions  were  true,  and 
further  found  that  the  proposition  made  by  the  company 
to  said  administrator  as  embodied  in  the  resolutions  afore- 
said was  by  him  submitted  to  the  district  court  of  Weber 
County  in  which  the  estate  of  T.  J.  Kurtz  was  being  ad- 
ministered, and  said  court  authorized  the  said  administrator 
to  pay  the  debt  owing  to  said  bank  by  said  company  and 
to  receive  the  note  of  said  company  with  the  securities  as 
above  stated. 

The  estate  of  T.  J.  Kurtz  was  distributed  to  his  heirs, 
eight  in  number,  including  J.  H.  Kurtz,  the  plaintiff,  some 
time  after  the  order  aforesaid  was  made  and  before  this 
action  was  commenced.  In  the  decree  of  distribution  the 
notes  and  mortgage  upon  which  this  action  is  based  were 
distributed  to  the  plaintiff  as  trustee  in  trust  for  the  other 
heirs,  the  amount  coming  to  each  being  fixed  by  the  court, 
and  the  right  of  plaintiff  to  maintain  this  action  is  based 
upon  that  decree.  The  court  further  found  that  the  prop- 
erty mentioned  in  the  mortgage  was,  during  the  three  years 
preceding  the  oonmiencement  of  this  action,  occupied  by  said 
company  as  a  health  resort,  and  that  the  value  of  said 
property  during  said  years  was  largely  speculative;  that 
wbea  this  action  was  commenced  said  company  was  insol- 
vent; that  prior  thereto  the  "company  was  a  going  concern, 
but  was  embarrassed  at  all  times  to  pay  its  debts  for  want  of 
ready  money,  and  that  said  company  had  property  ample 
to  pay  its  debts,  if  the  same  could  be  converted  into  cash,  and 
at  all  times  prior  to  the  conmiencement  of  this  suit  was  en- 
gaged in  carrying  out  the  objects  for  which  it  was  incor- 
porated, and  that  there  was  no  fraud  nor  intent  to  defraud 
any  one  connected  with  the  loans  of  the  plaintiff  or  the 
Pingree  National  Bank,  but  at  the  time  of  said  transactions 
it  was  bona  fide  the  intent  and  effort  of  all  parties  to  con- 
tinue the  defendant  company's  business  and  to  extend  the 
time  of  payment  of  their  due  obligations.^  The  court  also 
found  that  said  company  was  indebted  in  the  sum  of  $1500 
upon  a  note  executed  and  delivered  to  plaintiff  December 
22,  1906,  and  that  $1500  was  a  reasonable  attorney's  fee 
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for  the  foreclosure  of  the  mortgage.  The  note  provided  for 
a  ten  per  cent  attorney's  fee.  It  was  also  found  that  the 
judmtats  of  the  interveners,  upon  which  their  complaints 
in  intervention  were  based,  were  obtained  on  May  16,  1907, 
and  on  August  22,  1908. 

The  court  ordered  judgment  for  plaintiff  as  follows:  (1) 
For  $16,341.44  and  interest  on  the  note  of  August  30, 
1906;  (2)  for  $1500,  with  interest,  on  the  note  of  Decem- 
ber 22,  1906;  and  (3)  for  $1500  as  attorney's  fee.  All  of 
these  claims  were  declared  prior  and  paramount  to  all 
other  liens,  and  were  to  be  first  paid  out  of  the 
jHTOceeds  of  the  sale  of  the  property.  The  court  found  aU 
the  affirmative  allegations  of  fraud  and  wrongdoing  allied 
by  the  interveners  to  be  untrue,  entered  judgment  in  favor 
of  them  for  the  amounts  of  their  judgments,  but  declared 
their  liens  subsequent  and  inferior  to  plaintiffs  mortgage 
lien,  and  ordered  that  any  surplus  proceeds  derived  from  the 
sale  of  the  mortgaged  premises,  after  paying  plaintiff's  lien, 
be  divided  pro  rata  among  the  interveners,  and  in  accordance 
with  the  amounts  of  their  judgments.  We  remark  that  the 
plaintiff  in  his  complaint  prayed  for  the  appointment  of  a 
receiver  to  take  charge  of  the  property  and  assets  of  the  com- 
pany. The  court  duly  appointed  a  receiver,  and  it  seems  he 
is  winding  up  the  affairs  of  the  company  as  an  insolvent 
corporation. 

All  of  the  appellants  join  in  the  assignments  of  error. 
The  errors  assigned  are  very  numerous^  but  counsel  for  the 
interveners  have  condensed  the  grounds  upon  which  they 
claim  either  a  reversal  or  a  modification  of  the  judgment 
The  grounds  stated  by  them  are,  in  substance,  as  follows: 
That  the  action  should  be  dismissed  (1)  because  plaintiff 
is  not  the  real  party  in  interest  and  has  not  legal  capacity 
to  sue;  (2)  because  the  complaint  fails  to  state  a  cause  of 
action.  The  grounds  upon  which  it  is  urged  the  judgment 
should  be  reversed  are:  (1)  Because  several  causes  of 
action  are  improperly  joined  and  commingled  in  one  cause 
of  action;  (2)  because  the  court  erred  both  in  overruling 
and  sustaining  certain  objections  to  certain  evidence.  That 
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the  judgment  should  be  reversed  or  modified;  (1)  Because 
the  court  erred  in  allowing  the  item  of  $1500  as  attorne/s 
fee;  (2)  because  the  court  erred  in  allowing  the  amount  of 
$1500  evidenced  by  the  note  of  December  22,  1906;  (3) 
because  the  court  did  not  eliminate  and  deduct  from  the 
$16,341.44r  a  certain  daim  amounting  to  $256.24,  and, 
finally,  because  the  court  erred  in  not  declaring  the  mort- 
gage or  trust  deed  void  as  against  the  claims  of  the  interven- 
ers and  in  not  declaring  their  judgment  liens  prior  and  par- 
amount liens.  It  is  conceded,  however,  that,  inasmuch  as  a 
reciver  has  been  appointed  and  the  assets  of  the  company 
are  in  the  custody  of  the  court,  the  court  may  have  power 
to  direct  that  all  the  assets  of  the  corporation  be  converted 
into  cash  and  to  order  the  funds  so  obtained  to  be  distributed 
pro  rata  among  the  creditors  of  said  company. 

Passing  now  to  a  consideration  of  the  alleged  errors,  we 
shall  refer  to  the  demurrers  first.  The  company  demurred 
to  the  complaint  upon  the  grounds  that  "plaintiff  has  not  le- 
gal capacity  to  sue''  and  "that  the  complaint  does  not  state 
facts  snflScient  to  constitute  a  cause  of  action."  The  demur- 
rer wafl  overruled.  The  defendant  Clark  demurred  upon  the 
grounds  just  stated,  and  upon  the  further  ground  "that 
several  causes  of  action  have  been  improperly  imited  in  one 
cause  of  action."  The  interveners  attempted  to  raise  the 
same  objections  at  the  trial  by  objecting  to  the  introduction 
of  any  evidence  in  support  of  the  allegations  of  the  complaint. 
The  first  three  grounds  before  stated  are  based  upon  the 
demurrers  and  the  objections  of  the  interveners.  The  con- 
tention that  the  plaintiff  had  not  legal  capacity  to  sue  is 
clearly  untenable.  Every  natural  person  of  lawful 
age  has  legal  capacity  to  sue  and  nothing  to  the  con-  1 ,  2 
trary  appeared  on  the  face  of  the  complaint.  The  ob- 
jection that  he  was  not  the  real  party  in  interest  and  there- 
fore could  not  maintain  the  action  is  likewise  without  merit. 
The  district  court  distributed  to  plaintiff  in  trust  the  claims 
sued  on  in  this  action.  This,  the  record  shows,  was  with  the 
consent  and  at  the  request  of  all  the  heirs  interested  in  said 
claims.  Appellants,  however,  contend  that  the  court  had  no 
37  Utah— 21 


Digitized  by 


Google 


322  TiriKTY-SEVEN  Utah. 

power  to  distribute  the  estate  of  T.  J.  Kurtz  in  the  manner 
and  for  the  purpose  aforesaid.  The  court  clearly  had  juris- 
diction of  both  the  parties  in  interest  (the  heirs)  and  of  the 
8ubject-matter  (the  estate),  hence  what  the  court  did^  if 
erroneous,  was,  nevertheless,  not  void,  and  is  not  subject  to 
collateral  attack.  The  objectors  in  this  case  could  not  have 
assailed  the  decree  of  distribution  by  a  direct  attach 
because  they  were  not  interested,  and  if  this  be  so,  3 

then,  for  a  much  stronger  reason,  they  cannot  assail 
the  decree  collaterally.  The  plaintiff  clearly  had  the  right 
to  sue  in  his  own  name,  and  all  the  other  heirs  are  bound 
by  the  judgment  by  reason  of  their  consent  to  have  the  plain- 
tiff act  for  them,  if  for  no  other  reason.  That  they  are  so 
bound  is  all  that  the  appellants  can  require.  The  court, 
therefore,  committed  no  error  in  its  rulings  respecting  the 
matters  just  referred  to. 

The  objection  that  "several  causes  of  action  have  been 
improperly  united  in  one  cause  of  action^^  cannot  be  sus- 
tained. In  section  2962,  Comp.  Laws  1907,  it  is  provided 
that  a  party  may  demur  upon  the  ground  "that  several  causes 
of  action  have  been  improperly  imited.^'  This  provision 
applies  in  case  a  pleader  sets  forth  several  causes  of  action 
in  his  complaint  which  cannot  be  properly  joined  in 
the  same  action.  The  demurrer  in  the  case  at  bar  4^  5 
is  based  upon  the  ground  that  several  cuses  of  action 
have  been  conmiingled  in  one  statement  as  one  cause  of  ac- 
tion. This  is  not  a  ground  of  demurrer,  but  is  a  ground 
for  a  motion  to  require  the  plaintiff  to  separately  state  his 
causes  of  action  as  provided  in  the  last  subdivision  of  section 
2961.  (Phillips'  Code  Pleading,  section  201.)  True,  a 
party  may  demur  upon  the  ground  of  improper  union  al- 
though the  causes  of  action  are  mingled  in  one  statement, 
if  the  union  is  not  permissible  under  the  provisions  of  the 
Code.  In  the  case  at  bar  while  each  of  the  two  notes  sued 
on  constituted  a  cause  of  action,  these  two  causes  of  action 
could  properly  have  been  united  in  one  complaint.  If  the 
demurer,  therefore,  had  been  based  upon  the  statute, 
the  court  still  would  not  have  erred  in  overruling  it,  6 
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because  the  causes  of  action  upon  the  two  notes  could 
properly  be  united  in  one  complaint.  Nor  did  the  court  err 
in  overruling  the  demurrer  upon  the  ground  that  the  com- 
plaint did  not  state  a  cause  of  action. 

The  contention  that  the  court  erred  in  overruling  appel- 
lasnts'  objection  to  the  testimony  relating  to  the  attorney's 
fee  is  untenable.  Under  our  statute  (section  3505),  the 
matter  of  allowing  attomey^s  fees  in  foreclosure  cases  is, 
to  a  large  extent,  left  to  the  discretion  of  the  court. 
The  court  has  a  right  to  fix  the  fee  at  a  lesser  sum  7 
r^ardless  of  a  stipulation  for  a  larger  one.  The  court, 
therefore,  was  authorized  to  hear  the  testimony  of  other 
attorneys  to  aid  it  in  fixing  a  reasonable  fee. 

The  assertion  that  the  court  erred  in  allowing  any  attoiv 
ney's  fee  is  without  merit  The  note  for  $16,341.44  ex- 
pressly provided  for  an  attorney's  fee  of  ten  per  cent  We 
can  see  no  more  reason  for  denying  an  attorney's  fee  in  this 
case  than  in  any  other  of  foreclosure.  This  objection  must 
be  overruled, 

Nor  can  the  assignment  that  the  court  erred  in  excluding 
the  statement  of  a  certain  witness  for  the  interveners  of 
what  was  said  at  a  particular  meeting  of  the  board  of  di- 
rectors with  respect  to  what  was  intended  by  the  board  be 
sustained.  Under  the  issues  and  in  the  face  of  the  written 
evidence  before  the  court,  oral  evidence  upon  the 
subject  referred  to  in  the  statement  of  the  witness  8 

was  wholly  immaterial,  if  not  improper.     Further, 
even  if  the  statement  offered  had  been  admitted,  the  result 
still  would  have  to  be  the  same.    In  either  view,  therefore, 
the  court's  ruling  was  not  prejudicial. 

The  contention  that  the  court  erred  in  allowing  the  claim 
for  the  $1500  represented  by  the  note  of  December  22,  1906, 
and  in  rendering  judgment  for  the  plaintiff  and  against 
the  company  thereon  cannot  be  sustained.  But  the  conten- 
tion that  the  court  erred  in  its  findings,  conclusions,  and 
judgment  that  said  sum  of  $1500  was  secured  by  the  mort- 
gage or  trust  deed,  and  hence  was  prior  in  right  to  the 
judgment  liens' of  the  interveners,  in  our  opinion,  in  view 
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of  the  undisputed  f  aets^  should  be  upheld.  In  the  resolution 
by  which  the  trust  deed  was  directed  to  be  delivered  to  the 
plaintiff  as  security,  two  and  only  two  claims  are  specifi- 
cally mentioned.  One  is  the  amount  which  was  owing  and 
then  due  from  the  company  to  the  bank,  and  the  other  was 
the  amount  owing  and  also  then  due  from  the  company  to 
T.  J.  Kurtz.  These  two  sums  amounted  to  $16,341.44,  and 
were  evidenced  by  the  note  authorized  by  the  board  of  direc- 
tors. True,  in  the  note  itself  the  clause  which  we  have  here- 
tofore quoted  is  contained.  But  either  the  president  or  secre- 
tary, or  some  one  else  inserted  said  clause  in  the  note.  The 
president  and  secretary  could  not  exceed  the  authority  con- 
ferred on  them  by  the  board  of  directors,  and  that  authority 
was  limited,  in  that  it  authorized  the  inortgage  or  trust 
deed  to  be  delivered  as  security  only  for  the  amount  specified 
in  the  resolutions  which  became  both  the  guide  and  authoi^ 
ity  for  the  president  and  secretary.  The  president  and 
secretary  apparently  had  no  other  authority  to  deliver  said 
mortgage  except  the  authority  conferred  on  them  by  the 
resolutions.  Plaintiff's  counsel  do  not  claim  that  the  resolu- 
tions conferred  authority  to  deliver  the  mortgage  as  secur- 
ty  for  the  $1500  daimed,  but  they  do  contend  that  the  clause 
in  the  note  referred  to  was  sufficient  authority.  In  addition 
to  this  counsel  contend  that  the  company  having  obtained 
and  retained  the  benefit  of  the  $1500,  and  by  recognizing 
the  note  given  as  evidence  of  the  same  as  a  subsisting  obli- 
gation it  is  estopped  from  urging  that  the  trust  deed  and 
mortgage  did  not  secure  that  note.  As  between  the  plain- 
tiff and  the  company  this  argument  would  have  much  force, 
and  especially  since  the  corporation  is  insolvent  and  is  in 
the  hands  of  a  receiver  for  the  purpose  of  winding  up  its 
affairs.  But  as  between  the  liens  of  the  plaintiff  and  the 
judgment  liens  of  the  interveners  the  question  is  different 
The  interveners  have  the  right  to  insist  that  unless  the 
claims  of  the  plaintiff  are  in  fact  secured  by  a  prior  lien 
his  general  claims  must  be  reduced  in  right  to  the  general 
claims  of  all  the  corporate  creditors.  Further,  that  in  view 
that  the  corporation  is  insolvent  and  its  property  and  assets 
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are  in  the  hands  of  a  receiver  for  the  purpose  of  winding  up 
the  corporate  affairs,  all  the  claims  of  general  creditors 
mnst  prorate  and  none  should  be  preferred  In  view,  there- 
fore, that  there  is  no  evidence  that  the  board  of  directors 
of  the  company  authorized  the  president  and  secretary,  or 
any  other  officer  of  said  company,  to  deliver  the  mortgage 
or  trust  deed  to  plaintiff  tx)  secure  any  other  amount  than 
the  two  specific  amounts  named  in  the  resolutions 
adopted  by  the  board  of  directors,  we  are  of  the  9 

opinion  that  the  court  erred  in  finding  and  adjudging 
that  the  claim  for  $1500  aforesaid  was  secured  by  the  mort- 
gage and  trust  deed,  and  that  plaintiff  by  reason  thereof 
was  entitled  to  a  prior  and  paramount  lien  for  said  sum 
against  the  mortgaged  premises  over  the  judgment  liens 
of  the  interveners. 

Th  contention  that  the  court  erred  in  not  deducting  the 
amount  of  the  note  for  $256.84  from  the  larger  sum  of 
$16,341.44  cannot  be  sustained.  This  amount  was  clearJy 
included  within  the  resolutions  as  a  debt  owing  from  the 
company  and  no  good  reason  is  made  to  appear  why  said 
sum  ^ould  be  excluded. 

The  assignment  that  the  court  should  have  disallowed  the 
entire  claim  of  plaintiff,  or,  at  least,  should  have  declared 
the  mortgage  and  trust  deed  as  of  no  effect  as  against  the 
judgment  liens  of  the  interveners  is,  in  our  opinion,  not  well 
founded.  The  contention  that  in  securing  plaintiff's  claim 
the  company  while  insolvent'  preferred  the  claim  of  an 
officer  or  director  to  the  prejudice  of  the  general  creditors, 
in  view  of  the  record  in  this  case,  cannot  be  sustained. 
There  is  not  a  scintilla  of  evidence  of  actual  fraud  1 0,  1 1 
or  of  any  attempt  by  any  officer  or  director  as  a  credi- 
tor to  obtain  an  undue  advantage  over  other  creditors  of  the 
company.  The  money  borrowed  from  the  bank  was  all  ob- 
tained for  legitimate  purposes  and  was  all  applied  to  the 
use  and  benefit  of  the  company.  The  original  bonds  were 
never  negotiated  to  any  one  and  thus  never  became  an  out- 
standing liability  of  the  company.  The  trust  deed  was,  how- 
ever, executed  and  thereafter  delivered  and  made  effective 
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for  a  special  purpose,  namely,  to  secure  the  debt  owing  by 
the  company  to  the  bank.  In  delivering  the  mortgage  or 
trust  deed  for  that  purpose  it  in  legal  effect  was  the  samA 
as  if  the  mortgage  or  trust  deed  had  been  executed  and  d^ 
livered  for  the  express  purpose  of  securing  the  bank  debt. 
When  this  debt  was  subsequently  taken  up  by  plaintiff  as 
administrator  of  the  estate  of  T.  J.  Kurtz  with  the  consent 
of  the  board  of  directors  of  the  company,  and  at  their  solici- 
tation, and  the  time  of  the  payment  of  the  bank  debt  was 
extended  for  six  months,  all  of  which  was  evidenced  by  the 
note  for  $16,341.44,  the  deliveiy  of  the  mortgage  and  trust 
deed  to  plaintiff  thenceforth  constituted  security  for  the 
debts  mentioned  in  the  resolutions,  and  the  mortgage,  in 
legal  effect,  was  the  same  as  if  it  had  been  executed  and  de- 
livered for  the  purpose  only  of  securing  the  debts  aforesaid. 

This  also  answers  the  objection  that  the  action  was  pre- 
mature because  no  demand  was  made  as  provided  in  the 
bonds.  The  bonds  never  became  of  any  effect  whatever 
because  never  n^otiated  for  any  purpose. 

Nor  is  the  contenton  that  since  the  trust  deed  and  bonds 
were  delivered  as  collateral  security  they  should  have  been 
sold  as  such  security  is  usually  sold  of  any  force.  Under 
the  facts  and  circumstances  of  this  case  it  is  useless  to  dis- 
cuss such  a  contention.  The  trust  deed  was  in  fact  delivered 
to  secure  plaintiff's  debt.  The  plaintiff  had  no  right  to  negoti- 
ate the  bonds  of  the  company,  and  if  he  had  it  would  have 
been  a  useless  ceremony  to  offer  the  paper  of  an  insolvent 
concern.  Plaintiff  did  the  only  thing  he  could  do,  which  was 
to  bring  an  action  in  equity  to  foreclose  the  mortgage. 

Nor  can  we  see  wherein  the  facts  of  this  case  bring  it 
within  the  doctrine  that  insolvent  corporations  may  not  pre- 
fer the  claims  of  officers  or  directors.  We  are  of  the  opin- 
ion that  the  facts  of  this  case  bring  it  dearly  within  the  rule 
laid  down  by  this  court  in  the  cases  of  Wells  Fargo  &  Co, 
V.  Geo.  M.  Scott  &  Co,,  18  Utah,  127,  55  Pac  81,  and 
National  Bank  of  the  Republic  v.  Oeo.  M.  Scott  m&  Co,,  18 
Utah,  400,  56  Pac.  374. 

Nor  is  the  contention  that  the  company  was  in  fact  in- 
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solvent  at  the  time  of  the  transactions  complained  of 
sustained  by  any  proof  whatever.  True,  it  is  con-  12 
tended  that  since  the  plaintiff  alleged  its  insolvency 
when  this  action  was  commenced  in  1907,  and  the  court  so 
found,  that  therefore  we  should  assume  that  the  company 
was  insolvent  at  all  times  prior  to  that  time.  We  think  that 
the  court's  findings  on  that  subject  fairly  reflect  the  evidence, 
and  although  we  are  urged  to  do  so,  there  is  no  good  reason 
shown  why  we  should  disturb  the  findings. 

The  contention  by  the  trustee,  C.  D.  Clark,  that  he  was 
the  only  proper  person  to  bring  suit  because  he  was  appoint- 
ed trustee  in  the  trust  deed  and  bonds,  if  not  already  an- 
swered by  us,  is  determined  adversely  to  his  contention  in 
the  case  of  Stevens,  etc.,  Co.  v.  Implement  Co.,  20  Utah,  267, 
58  Pac.  843.  If  there  is  any  distinction  between  the  case 
at  bar  and  the  Stevens  Case,  supra,  it  is  this,  that  in  this 
case  there  is  much  stronger  reason  for  holding  that  said 
C.  D.  Clark  was  not  a  necessary  party  to  the  action 
because  in  this  case  the  instruments  in  which  he  was  13 
designated  as  trustee  never  were  actually  negotiated 
nor  delivered  for  the  purpose  for  which  they  were  originally 
issued  but  the  trust  deed  subsequently  became  operative  for 
a  different  purpose  and  with  that  purpose  the  trustee  named 
therein  never  had  any,  nor  was  intended  to  have  any,  con- 
nection. In  view  of  the  circumstances  of  this  case.  Trustee 
Clark,  for  all  l^al  and  practical  purposes,  was  eliminated 
from  the  transaction. 

The  judgment  of  the  district  court  is  affirmed  with  the 
exception  of  that  part  which  declares  the  claim  of  $1500 
evidenced  by  the  note  of  December  22, 1906,  a  prior  and  par- 
amount lien  against  the  property  mentioned  in  the  trust 
deed  or  mortgage.  For  the  purpose  of  correcting  the  error 
in  that  regard  the  case  is  remanded  to  the  district  court  of 
"Weber  County  with  directions  to  modify  the  conclusions 
of  law  and  the  judgment  to  the  effect  that  said  sum  of  $1500 
is  not  a  prior  and  paramount  lien  against  the  mortgaged 
premises,  but  that  such  claim  should  be  classed  among  the 
general  claims  against  said  corporation,  and  in  winding  up 
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its  affaire  and  in  distributing  its  assets  among  its  creditors 
said  claim  should  prorate  with  all  the  other  general  claims. 
In  all  other  things  the  judgment  and  decree  of  the  district 
court  is  affirmed.  Each  party  is  required  to  pay  his  own 
costs  on  this  appeal. 

STEAUP,  C.  J.,  and  McCARTT,  J.,  concur. 

Oir  APFUOATIOir  FOB  BEHBABING. 

FRICK,  J. 

Counsel  for  all  of  the  appellants  join  in  a  petition  for  a 
rehearing  in  which  they  strenously  insist  that  we,  in  legal 
effect,  have  made  a  contract  for  the  parties  different  from 
the  one  they  themselves  made,  and  that  after  making  such 
a  contract  for  them  we  have  permitted  one  of  the  parties 
to  pursue  a  remedy  not  contemplated  by  the  contract  as 
made.  If  counsel's  assertion  were  correct,  or  if  in  our 
judgment  there  were  any  reasonable  ground  even  upon  which 
to  base  it,  we  should  not  hesitate  to  grant  a  rehearing.  The 
whole  contention  is,  however,  based  upon  the  resolution 
adopted  by  the  board  of  directors  of  the  company  upon  which 
respondent  based  his  right  to  foreclose  the  mortgage  referred 
to  in  the  opinion.  Oonnsel,  in  substance,  now  contend  that 
the  mortgage  was  originally  given  to  secure  certain  bonds 
to  the  amount  of  $50,000,  due  in  ten  years  from  August, 
1905;  that  the  mortgage  was  delivered  to  respondent  as 
collateral  security  only  to  secure  the  payment  of  the  simis  of 
$14,921.90  and  $1,419.54,  aggregating  the  sum  of  $16,341.- 
44,  which  became  due  and  payable  in  six  months  from  August 
30,  1906;  that  neither  by  the  terms  of  said  bonds,  nor  of 
the  mortgage,  nor  by  reason  of  any  other  breach,  any  cause 
of  action  had  accrued  to  respondent  wHen  this  action  was 
commenced,  and  hence  that  this  action  to  foreclose  was  prema- 
ture. In  making  this  contention  counsel  entirely  ignore  the 
legal  purport  and  effect  of  the  resolution  of  the  board  of  direc- 
tors which  authorized  the  execution  of  the  note  and  delivery 
of  the  mortgage  upon  which  this  action  is  grounded.     So 
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that  there  might  be  no  misconception  in  this  regard  we,  in 
the  original  opinion,  quoted  that  portion  of  the  resolution 
under  which  respondent  claimed  the  right  to  foreclose  the 
mortgage  in  question.  We  now,  without  quoting  it 
again,  merely  caU  attention  to  the  language  used.  14 
The  language  is  not^  as  contended  by  counsel,  that 
the  mortgage  was  to  be  delivered  merely  as  collateral,  but 
the  language  is  that  the  mortgage  was  to  be  delivered  as 
"security  for  the  payment  of  said  money."  By  "said  money" 
is  meant  the  $16,841.44  which  was  made  payable  in  six 
months  from  the  time  said  resolution  was  passed,  and  every 
act,  word,  and  deed  of  the  parties  to  said  transaction,  as 
shown  by  the  evidence  adduced  at  the  trial,  documentary 
and  otherwise,  indicate  that  the  property  described  in  the 
mortgage  was  intended  as  a  pledge  to  secure  the  payment  of 
respondent's  claim,  and  that  the  respondent  should  have  the 
usual  statutory  remedy  in  case  of  default  of  payment  that 
all  other  mortgagees  have  under  the  terms  of  our  statute. 
In  view  that  the  original  bonds  never  were  sold  or  negotiated 
no  other  conclusion  than  the  one  just  stated  is  permissible. 
We  cannot  assume  that  the  parties  intended  that  the  re- 
spondent should  not  enjoy  the  usual  remedy  to  enforce  the 
collection  of  his  daim  that  all  other  mortgagees  enjoy,  when 
no  such  intention  was  indicated  in  the  resolution  or  agree- 
ment, and' when  a  contrary  intention  is  indicated  by  the 
language  used  in  the  resolution  aforesaid.  When  the  prop- 
erty described  in  the  mortgage  was  in  fact  pledged  to  secure 
the  payment  of  respondent's  claim,  and  when  that  claim  was 
past  due,  by  what  authoity  can  this  court  say  that  respond- 
ent shall  be  deprived  of  his  legal  remedy  to  enforce  pay- 
ment? We  have  always  assumed  that  courts  were  institut- 
ed to  enforce  contracts  and  to  apply  the  remedies  provided 
by  law  for  their  enforcement.  This  is  all  the  district 
court  did  in  this  case,  and  this  is  all  that  we  have  approved 
in  the  original  opinion.  In  our  judgment  there  can  be 
no  doubt  whatever  that  the  board  of  directors  of  the  company 
in  delivering  the  mortgage  to  respondent  intended  that  the 
property   therein   described  should   conBtitute   security  for 
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the  payment  of  the  $16,341.44,  and  that  when  that  amount 
should  become  due  and  remain  unpaid  that  respondent  should 
have  his  remedy  by  the  statutory  action  to  foreclose  said 
mortgage,  and  to  sell  the  property  therein  described  the 
same  as  he  might  have  foreclosed  any  mortgage  given  to 
secure  a  debt  under  the  statutes  of  this  state. 

It  is  also  contended  that  we  erred  in  apportioning  costs. 
As  we  view  the  case,  no  other  apportionment  would  reflect 
justice.  There  being  no  cause  shown  why  a  rehearing 
should  be  granted,  the  application  should  be,  and  it  accord- 
ingly is,  denied. 

STRAUP,  0.  J.,  and  McCAKTT,  J.,  concur. 


STATE  V.  GIBSOK 

No.  2097.     Decided  March  26,  1910   (108  Pac  349). 


• 


1.  Larceny—Grand  Larceny.  Comp.  I^aws  1907,  sec.  4384,  makei 
every  person  guilty  of  embezzlement  punishable  in  the  same  manner 
prescribed  for  stealing  property  of  the  value  of  that  embezzled, 
and  section  4359  makes  it  grand  larceny  to  steal  property  valued 
at  more  than  fifty  dollars,  and  section  4360  makes  all  other 
cases  petit  larceny.  Accused  was  employed  to  solicit  advertising 
contracts,  and  within  about  thirty-eight  days  collected  $235  from 
various  persons,  and  appropriated  it  to  his  own  use;  but  forty- 
eight  dollars  was  the  largest  amount  collected  from  one  person 
at  one  time.  Held,  that  the  taking  of  the  $235  was  one  embezzle- 
ment committed  by  a  series  of  connected  transactions,  so  as  to 
make  accused  punishable  as  for  grand  larceny.     (Page  332.) 

2.  Embezzlement — AuTHORrrY  of  Agent — Effect  of  Exceeding  Au- 
thority. Where  accused  demanded  and  received  the  money  ap- 
propriated as  his  employer's  agent,  and  it  was  paid  in  the  discharge 
of  obligations  under  advertising  contracts  which  he  had  solicited 
for  his  employer,  he  was  guilty  of  embezzlement,  though  he  did  not 
have  authority  to  collect  money  due  under  such  contracts.  (PiigB 
333.) 

Appeal  from  District  Court,  Third  District;  Hon,  T.  B. 
Lewis,  Judge. 
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T.  B.  Gibeon  was  convicted  of  embezzlement  and  he  ap- 
peals. 

Affirmed. 

Maihoninah  Thomas  and  Dale  H.  Parke  for  appellant 
A.  R.  Barnes,  Attorney-General,  for  the  State. 

STRAUP,  C.  J. 

The  appellant  was  convicted  of  the  crime  of  embezzlement. 
Under  the  statute  (Comp.  Laws  1907,  section  4384),  every 
person  guilty  of  that  offense  is  punishable  in  the  manner 
prescribed  fot  feloniously  stealing  property  of  the  value  of 
that  embezzled.  Grand  larceny  is  oommitted  when  the 
value  of  the  property  taken  exceeds  fifty  dollars.  (Section 
4359.)  When  the  value  is  fifty  dollars,  or  less,  the  offense  is 
petit  larceny.  (Section  4360).  It  is  charged  in  the  informa- 
tion that  the  appellant  embezzled  two  hundred  dollars,  the 
property  of  the  Theater  Publishing  Company,  a  corporation. 
The  jury  found  the  appellant  guilty  of  embezzlement  "as 
charged  in  the  information,"  and  that  "the  value  of  the 
money  embezzled  exceeded  fifty  dollars." 

The  evidence  on  the  part  of  the  state  tended  to  show  that 
the  appellant  was  employed  by  the  publishing  company  to 
solicit  advertising  contracts.  Between  the  12th  day  of  No- 
vember and  the  20th  day  of  December,  1908,  he  collected 
from  divers  persons  the  sum  of  $235.60  due  the  publishing 
company  upon  contracts  solicited  and  procured  by  him.  He 
failed  to  account  for  the  moneys  so  collected,  and  fraudu- 
lently and  unlawfully  appropriated  and  converted  them  to 
his  own  use,  and  left  the  state  for  California,  where  he  went 
under  an  assumed  name,  as  testified  to  by  himself,  "to  avoid 
being  located  on  account  of  the  money  I  had  collected  in 
Salt  Lake  (Utah)  and  appropriated."  The  evidence  shows 
that  $48.60  was  the  largest  sum  collected  by  him  from  any 
one  person  at  any  one  time.  In  view  of  sucl^  fact,  the  ap- 
pellant requested  the  court  to  charge  the  jury  that  to  find 
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him  guilty  of  embezzlement  exceeding  fifty  dollars  it  was 
essential  to  find  that  he  'Tiad  in  his  possession  at  one  time 
more  than  fifty  dollars  of  the  money  belonging  to  the  Thea- 
ter Publishing  Company,"  and  that  he  ^^misappropriated 
more  than  fifty  dollars  at  any  one  time."  That  is  to  say, 
it  is  in  effect  urged  that  if  the  appellant  collected  $48.60 
from  one  customer  in  the  forenoon  of  a  particular  day  and 
fraudulently  and  unlawfully  appropriated  and  converted  the 
money  to  his  own  use  and  spent  it,  and  thereafter  and  in 
the  afternoon  of  the  same  day  he  collected  fifteen  dollars 
from  another  customer  and  converted  and  spent  that^  and 
the  next  day  collected  and  misappropriated  another  sum 
less  than  fifty  dollars,  and  so  on  until  he  had  in  the  aggregate, 
between  November  12th  and  December  20th,  collected  and 
received  $236.60  belonging  to  his  employer,  and  misappro- 
priated and  spent  the  moneys  as  fast  as  he  collected  them, 
he  was  guilty  only  of  numerous  petit  offenses  and  misdemean- 
ors, but  not  of  any  greater  offense.  The  refusal  of  the  court 
to  give  the  request  presents  the  principal  question  on  the 
appeal. 

We  think  no  error  was  committed  in  the  ruling. 
The  case  is  not  like  that  argued  to  us  by  appellant  1 

where  the  succesive  larcenies,  each  complete  and  dis- 
tinct, did  not  constitute  one  continuous  transaction;  or 
where  properties  belonging  to  different'  persons  located  at 
different  places  were  purloined,  and  where  each  asportation 
constituted  a  separate  and  distinct  offense.  (Scarver  v. 
State,  63  Miss.  407 ;  State  v.  Haggard,  160  Mo.  469,  61  S. 
W.  184,  83  Am.  St.  Rep.  484.)  But  it  is  one  of  embezzle- 
ment "committed  by  a  series  of  connected  transactions  from 
day  to  day"  (1  Bishop  Crim.  Pro.  section  398),  and  shown 
to  be  "a  continuous  offense  committed  by  a  trusted  servant 
by  means  of  a  series  of  connected  transactions ;  and  in  such 
case  a  charge  of  embezzlement  on  a  certain  date  will  cover 
and  admit  evidence  of  the  whole.''  {State  v.  Beinhart,  26 
Or.  466,  38  Pac.  822),  and  is  one  constituting  "in  fact  and 
in  law  a  single  embezzlement"  {Brown  v.  State,  18  Ohio  St. 
«196),  and  where  "the  one  substantive  charge  of  embezzle- 
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ment  was  supported  by  proof  of  the  receipt  at  different  times 
of  the  amoimt"  the  appellant  "was  charged  to  have  embez- 
zled and  one  conversion  of  the  whole"  {State  r.  Wise,  186 
Mo.  42,  84  S.  W.  954),  and  falling  within  the  principles 
stated  in  the  cases  of  Jackson  v.  State,  76  Ga.  651,  State  v. 
Broitghton,  71  Miss.  90,  13  South.  885,  and  Orwvatt  v. 
State,  25  Ohio  St.  162. 

It  is  further  urged  that  the  appellant  is  not  guilty  of 
embezzlement  because  it  is  shown  that  he  was  authorized 
by  his  employer  to  only  solicit  advertising  contracts,  and 
not  to  collect  money  due  or  to  become  due  thereon.  It 
might  about  as  well  be  argued  that  the  appellant  was 
not  guilty  because  he  was  not  authorized  to  apropriate  2 

and  convert  the  money  to  his  own  use.  The  money 
was  demanded  and  received  by  him  from  the  customers  in 
the  capacity  of  an  agent  of  his  employer,  for  its  use  and 
benefit,  and  was  paid  to  him  by  the  customers  in  discharge 
of  obligations  owing  by  them  to  his  employer  under  the 
terms  of  the  contracts.  The  money  so  paid  to  and  re- 
ceived by  the  appellant,  whether  with  or  without 
authority  from  the  employer  to  collect  and  receive  it,  be- 
came and  was  the  property  of  his  employer,  and  was  re- 
ceived by  and  intrusted  to  him  as  the  agent  and  servant  of 
the  publishing  company.  When  he  fraudulently  appropri- 
ated it  to  his  own  use,  he  misappropriated  and  converted  his 
employer's  property,  and  committed  the  offense  of  embezzle- 
ment. 

We  think  the  judgment  ought  to  be  affirmed. 

Such  is  the  order. 


FBICK,  and  McCARTY,  JJ.,  concur. 
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SALT  LAKE  INVESTMENT  COMPANY  v.  FOX 

No.  2089.    Decided  March  25,  1910   (108  Pao.  1132). 

1.  QuiETiNQ  Tttlb— Fundings — Judgment.  In  a  suit  to  quiet  title, 
the  court  found  that  defendant  was  the  owner  in  fee,  subject  to 
the  interest  and  claim  of  plaintiff  by  virtue  of  the  payment  of 
taxes  for  certain  years,  no  finding  was  made  that  the  property  was 
sold  or  purchased  for  taxes,  and  there  was  no  evidence  that  plain- 
tiff obtained  any  interest  save  an  equitable  lien  for  taxes  paid. 
Held,  that  a  judgment  vesting  title  ip  plaintiff  unless  defendant 
pay  to  it  the  amount  expended  by  plaintiff  in  payment  of  taxes 
within  a  specified  time  was  not  warranted,  but  should  have  been 
that  on  defendant's  default  to  pay  the  taxes  the  property  should 
be  sold  and  the  proceeds  applied  to  plaintiff's  claim,  any  surplus 
to  be  paid  to  defendant.     (Page  338.) 

2.  Trial—Issuks— Findings.  In  a  suit  to  quiet  title,  plaintiff  alleged 
that  it  was  the  owner  and  entitled  to  the  land  in  question,  and 
prayed  that  its  title  be  quieted.  Defendant  denied  plaintiff's  owner- 
ship, alleged  ownership  in  himself,  and  prayed  that  his  title  be 
quieted.  Held,  that  a  finding  that  plaintiff  had  paid  taxes  on  the 
land  which  belonged  to  defendant,  and  that  plaintiff  was  entitled  to 
an  equitable  lien  therefor,  was  not  without  the  issues.  (Page 
338.) 

3.  Appeal  and  Ebbob — Presentation  of  Questions  Below.  In  a  suit 
to  quiet  title  by  one  who  had  paid  taxes  on  the  land,  a  claim  that 
plaintiff  should,  if  given  a  lien  for  taxes  paid,  be  charged  with 
rents  and  profits  derived  from  the  property,  could  not  be  made  for 
the  first  time  on  appeal.     (Page  338.) 

Appeal  from  District  Court,  Third  District;  Hon.  M.  L. 
Ritchie,  Judge. 

Action  by  Salt  Lake  Investment  Company  against  Jesse 
M.  Fox. 

Judgment  for  plaintiff.     Defendant  appeals. 

Reversed. 

Oatrell  &  Johnson  for  appellanti 

Patterson  &  Moycr  i<yT  respondent 
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STEAUP,  C.  J. 

This  is  an  action  to  quiet  title.  The  plaintiff  alleged  that 
it  was  the  owner^  in  possession,  and  entitled  to  the  posses- 
sion of  the  land  in  question ;  that  the  defendant  claimed  an 
interest  therein  adverse  to  the  plaintiff,  and  that  he  be  re- 
quired to  set  it  forth,  and  that  it  be  adjudged  that  it  is  un- 
founded, and  that  the  title  to  the  property  be  quieted  in 
the  plaintiff.  The  defendant  denied  plaintiff's  ownership 
and  right  of  possession,  alleged  ownership  and  right  of  pos- 
session in  himself,  and  prayed  that  the  title  be  quieted  in 
him.  The  court  foimd  that  the  defendant,  subject  to  the 
interest  and  claim  of  the  plaintiff  'T)y  virtue  of  the  pay- 
ment of  taxes  from  1895  to  1906,'^  amounting  to  $278.13, 
including  interest,  was  the  owner  in  fee  and  entitled  to  the 
possession  of  the  property.  It  was  further  found  by  the 
court,  that^  after  the  trial  and  submission  of  the  case,  the 
court  made  an  order  that  a  decree  be  entered  quieting  the 
title  in  the  defendant  upon  the  condition  that  he,  within 
thirty  days  after  notice  of  the  entry  of  the  order,  pay  to 
the  plaintiff  the  sum  of  $278.13,  and  that  the  defendant 
failed  and  refused  to  pay  the  same.  As  conclusions  of  law 
the  court  held  that  the  defendant,  prior  to  the  making  of 
the  order,  "was  the  owner  of  and  entitled  to  the  possession 
of  the  property,"  and  "was  entitled  to  a  decree  against  the 
plaintiff  quieting  the  title  in  the  defendant"  subject  to  the 
claim  of  the  plaintiff  for  the  repayment  of  taxes,  and  upon 
the  condition  that  the  defendant  repay  the  taxes  to  the  plain- 
tiff as  specified  in  the  findings.  The  court  further  held 
"that  by  reason  of  the  failure  of  the  defendant  to  pay  the 
said  sum  of  $278.13  the  plaintiff  has  become  entitled  to  a 
decree  vesting  in  it  the  title  to  said  premises,  and  that  such 
decree  is  in  the  nature  of  a  foreclosure  of  the  equitable  lien 
of  the  plaintiff  on  said  real  estate  and  sale  thereof  because 
of  said  default ;  that  the  defendant  is  entitled  to  the  benefit 
of  an  equitable  application,  as  nearly  as  may  be,  of  the 
provisions  of  the  statutes  relating  to  the  redemption  of 
real  estate  sold  upon  execution,  to  his  rights  herein,  and 
therefore  to  the  right  to  redeem  said  real  estate  upon  the 
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payment  within  six  months  after  legal  service  of  a  copy  of 
the  decree  herein  of  said  sum  of  $278.13,  with  interest  at  the 
rate  of  six  per  cent,  per  annum  from  the  date  of  the  service 
of  a  copy  of  such  decree,  and  with  any  other  lawful  charges 
that  may  accrue  by  virtue  of  the  provisions  of  section  3262 
of  the  Compiled  Laws  of  Utah  of  1907."  A  decree  or 
judgment  was  entered  by  the  court  that  the  plaintiff  ^Tiave 
judgment  as  prayed  for  in  his  complaint  against  the  defend- 
ant quieting  the  title  of  the  said  plaintiff  to  all  of  the  prop- 
erty described  in  its  complaint,  against  all  claims,  preten- 
sions, or  demands  of  the  said  defendant,  ...  on  condi- 
tion, however,  that  if  the  def^idant  shall  pay  or  cause  to 
be  paid  within  six  months  after  service  or  notice  of  the  entry 
of  the  decree  the  sum  of  $278.13,  with  interest  thereon, 
.  .  .  then,  upon  such  payment,  the  defendant  will  be 
entitled  to  a  decree  of  this  court  that  he  is  the  owner  of  and 
entitled  to  the  possession  of  the  property  hereinafter  de- 
scribed, and  quieting  his  said  title  thereto  against  all  claims 
whatsoever  of  the  plaintiff,  but  that  if  the  payment  of  said 
sum  or  sums  be  not  paid  as  herein  provided,  then  the  defend- 
ant shall  stand  barred  and  foreclosed  of  any  and  all  inteiv 
est  whatsoever  in  said  property."  From  the  judgment  so 
entered,  the  defendant  has  prosecuted  this  appeal. 

We  are  of  the  opinion  that  the  judgment  is  not  responsive 
to,  and  is  not  supported  by,  the  findings.  The  judgment  was 
evidently  entered,  and  is  defended,  on  the  theory  that,  in 
equity,  the  defendant  was  not  entitled  to  the  relief  quieting 
the  title  of  the  property  in  him  until  he  himself  did  equity 
by  paying  the  taxes,  together  with  legal  interest  Conceding 
that  the  court,  under  circumstances,  could  properly  so  have 
withheld  such  relief  from  the  defendant,  yet,  upon  the  find- 
ings, we  find  no  basis  for  a  judgment  in  favor  of  the  plain- 
tiff quieting  the  title  of  the  property  in  it.  No  finding  is 
made  by  the  court  showing  that  the  plaintiff  had  title,  or 
right  of  posession,  or  that  it  had  acquired  or  held  any  right, 
title,  or  interest  in  or  to  the  property,  except  that  it  paid  the 
taxes  from  1895  to  1906,  and  that  such  payments  by  plain- 
tiff '^tended  to  preserve  the  property  for  the  defendant" 
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IsTo  finding  is  made  that  the  property  was  sold  or  purchased 
for  nonpayment  of  taxes,  or  that  any  certificate  of  sale  or 
tax  deed  was  held  by  plaintiff  or  was  issued,  or  that  the 
plaintiff  otherwise  obtained  or  acquired  any  title  to,  or  estate 
in,  the  properly,  or  any  right  to  possess  it.  To  the  con- 
trary, the  court  expressly  found  "that  the  plaintiff  has  no 
other  right,  title,  estate  or  interest  in,  or  claim  to  the  prop- 
erty in  question  than  that  set  forth  in  these  findings  grow- 
ing out  of  the  payment  of  the  taxes  aforesaid."  Notwith- 
standing such  findings,  the  court  nevertheless  entered  a  decree 
that,  if  the  defendant  failed  to  repay  the  amount  of  the 
taxes  within  six  months,  "the  title  of  the  property  should  be 
quieted  in  the  plaintiff  against  all  claims  and  demands  of 
the  defendant,"  and  that  the  defendant  be  barred  and  fore- 
closed of  any  and  all  interest  whatsoever  in  and  to  the  prop- 
erty. There  is,  therefore,  no  finding  to  support  the  judg- 
ment that  the  plaintiff  is  the  owner  or  entitled  to  the  pos- 
session of  the  property,  or  to  a  "judgment  as  prayed  for  in 
its  complaint"  quieting  the  title  in  itself  and  decreeing  that 
the  defendant  has  no  interest  or  estate  therein.  Neither 
do  we  find  anything  in  the  evidence  to  justify  a  finding  that 
the  plaintiff  had  obtained  any  such  title,  or  right  of  pos- 
session, or  other  interest,  except,  as  found  by  the  court,  an 
equitable  lien  for  taxes  paid.  Now,  assuming  that  the  court, 
on  equitable  principles,  could  have  refused  to  declare  the 
defendant  vested  with  fee-simple  title  as  against  plaintiff's 
claim  or  lien,  until  the  defendant  repaid  the  taxes,  still, 
there  being  no  finding  and  no  evidence  to  show  that  the 
plaintiff  had  title  or  was  the  owner  or  entitled  to  the  pos- 
session of  the  property,  and  it  being  found  and  shown  by 
the  evidence  that  it  had  no  interest  in  or  to  the  property 
except  an  equitable  lien  for  the  payment  of  the  taxes,  the 
court  was  not  justified  in  rendering  a  judgment  that  it  be- 
came the  owner  and  was  entitled  to  the  possession  of  the 
property  upon  the  defendant's  mere  default  to  pay  the  taxes 
as  required  by  the  court.  The  court  could  not  thus  divest 
the  defendant  of  the  fee-simple  title  found  to  be  in  him,  and 

vest  the  plaintiff  with  title  found  not  to  be  in  it.    Under  the 
37  Utah— 22 
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circumstances,  and  in  view  of  the  findings,  we  think 
the  judgment  which  ought  to  have  been  entered  by  the  1 

court  is  that  the  defendant  is  the  owner  of  the  prop- 
erty subject  to  plaintiff's  daim,  and  that  upon  the  defend- 
ant's default  to  pay  the  taxes  and  discharge  the  lien  as  re- 
quired by  the  court,  to  order  the  property  sold  under  the 
direction  of  the  court,  and  the  proceeds  of  sale  applied  in 
payment  of  plaintiff's  claim,  and  the  surplus,  if  any,  yield- 
ed to  the  defendant. 

We  think  that  the  contention  made  by  the  appellant  that 
the  court's  findings  in  respect  of  the  plaintiff's  payment  of 
taxes,  and  declaring  it  entitled  to  an  equitable  lien  there- 
for on  the  property,  were  not  within  the  issues,  is  not 
well  founded.  Nor,  in  view  of  the  record,  is  the  fur-  2,  3 
ther  claim  tenable,  which  is  made  by  the  appellant, 
that  if  the  plaintiff  be  given  a  lien  for  the  payment  of  the 
taxes  it  ought  to  be  charged  with  the  reasonable  rents  and 
profits  derived  by  it  from  the  property.  Such  a  claim  is  urged 
for  the  first  time  in  this  court.  No  such  issue  was  tendered, 
and  no  such  claim  was  made  in  the  court  below.  It  is  not 
shown  what  the  rents  and  profits  were,  nor  was  there  any 
evidence  offered  or  introduced  on  such  a  subject.  This 
case  has  been  tried  twice,  and  has  twice  been  here  on  appeal. 
We  see  no  merit  to  this  appeal,  except  the  question  relating 
to  the  form  of  the  judgment  as  rendered  and  entered.  We 
think  this  litigation  ought  to  end,  and  see  no  good  purpose 
in  remanding  the  case  for  a  new  trial.  It  is  therefore  ad- 
judged by  this  court  that  the  judgment  of  the  court  below 
as  entered  be  set  aside,  and  the  case  remanded  to  the  trial 
court  with  directions  to  enter  a  judgment  that  the  defendant 
is  the  owner  and  entitled  to  the  possession  of  the  property 
subject  to  plaintiff's  lien  for  the  payment  of  the  taxes 
amounting  to  $278.13,  together  with  accrued  interest  and 
costs,  that  the  defendant  be  required  to  pay  the  same  to  the 
plaintiff,  or  to  the  clerk  of  the  district  court  for  its  use, 
within  thirty  days  after  the  entry  of  such  judgment,  and  in 
default  thereof  the  property  be  sold  under  the  order  and 
direction  of  the  court,  and  the  proceeds  of  sale  applied,  first, 
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to  the  costs  of  sale,  then  in  payment  of  plaintiff's  claim 
together  with  accrued  interest  and  costs,  and  the  surplus,  if 
any,  yielded  to  the  defendant;  and  that  the  defendant  be 
given  the  right  of  redemption  as  in  case  of  sales  under  ex- 
ecution. Costs  to  appellant 
It  is  so  ordered. 

FRICK  and  McCARTT,  JJ.,  concur. 


STATE  ex  rel.  HALLEN  v.  UTAH  STATE  BOAKD 
OF  EXAMINERS  IN  OPTOMETRY  et  aL 

No.  2111.     Decided  April  2,   1910    (108  Pac.  347). 

1.  Phtsicians  and  SuBOEOiTS — Optometbt — Reouiation.  The  Legis- 
lature has  power  to  define  and  regulate  the  practice  of  optometrj, 
and  to  that  end  to  prescribe  reasonable  qualifications  to  be  pos- 
sessed by  those  who  desire  to  engage  in  the  practice,  and  to  pro- 
vide reasonable  means  by  which  such  qualifications  may  be  ascer- 
tained, in  order  to  authorize  those  qualified  to  practice,  and  to 
prevent  those  who  are  not  from  doing  so.     (Page  343.) 

2.  Phtsiciaits  AifD  SuBGBONS — "Optometbt" — Cebtificates  to  Prac- 
tice— Statutes.  Comp.  Laws  1907,  regulating  the  practice  of 
optometry  in  section  1686x1,  defines  optometry  as  the  employment 
of  "subjective  and  objective"  mechanical  means  to  determine  the 
accommodative  and  refractive  conditions  of  the  eye,  and  in  the 
three  preceding  sections  created  a  board  of  examiners,  defining  to 
what  extent  applicants  for  a  license  to  practice  shall  be  examined 
before  license,  with  a  proviso  that  every  person  then  engaged  in 
the  practice  of  optometry  shall  file  an  affidavit  thereof,  and  satis- 
factory evidence  with  said  board,  who  shall,  in  consideration  of 
three  dollars,  issue  to  him  a  certificate  of  registration.  Section 
1686x5  provides  that  a  failure  to  apply  in  time  for  a  certificate 
shall  be  a  waiver  of  right  thereto.  The  board  furnished  blanks  to 
be  filled  in  by  applicants  under  the  proviso,  stating  their  names, 
addresses,  length  of  time  and  where  engaged  in  refracting.  Held, 
that  where  an  applicant  complied  with  the  terms  of  the  proviso, 
filled  in  the  blanks  correctly,  and  filed  an  affidavit  under  oath,  he 
was  entited  to  a  certificate,  though  he  used  only  the  subjective 
method,  since  while  it  was  the  intention  to  require  all  those  who 
had  no  practice  to  take  an  examination  as  to  both  methods,  one 
method  was  sufilcient  under  the  proviso,  as  otherwise  section 
1686x5  would  be  inoperative.     (Page  344.) 
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8.  Phtsicians  Ain>  Subgbons — CEBnnoATB  to  Practicb— Oproicmr 
— ^RsvooATiair  oir  LiOBifSS.  Under  such  facts  the  board  could  not 
refuse  to  giye  him  a  certificate  because  of  incompetency,  under  the 
power  giTen  to  the  board  to  revoke  certificates  for  gross  incompe- 
tency, since  revocation  therefor  could  be  had  only  on  charges  and 
hearing  thereon.     (Page  344.) 

Appeal  from  IHstrict  Court,  Third  District;  Hon.  Oeo. 
0.  Armstrong,  Judgd. 

Proceedings  by  the  State,  on  the  relation  of  Pen^  Hallen, 
against  the  Utah  State  Board  of  Examiners  in  Optometry 
*  and  its  members. 

Judgment  for  relator.    The  board  appeals. 

Affibiosd. 

Thurman,  Wedgwood  S  Irvine  for  appellant 
E.  A.  Walton  for  respondent 

FRIOK,  J. 

This  proceeding  was  instituted  in  the  district  court  of 
Salt  Lake  County  to  compel  the  Utah  State  Board  of  Exam- 
iners in,  Optometry,  the  appellant  in  this  court,  to  issue  a 
certificate  called  a  "certificate  of  registration*'  to  the  peti- 
tioner, who  is  respondent  here,  to  authorize  him  to  practice 
optometry,  in  accordance  with  the  provisions  of  a  certain 
act  passed  in  1907  (Laws  1907,  p.  87),  and  which  act  is 
now  included  in.  the  Compiled  Laws  of  1907,  constituting 
sections  1686x  to  1686x12  thereof. 

The  material  parts  of  the  act  on  which  the  petition  of 
respondent  is  based  are,  in  substance,  as  follows:  Section 
1686x  provides  that  it  shall  be  unlawful  to  practice  optome- 
try in  the  State  of  Utah  without  obtaining  the  certificate 
provided  for  in  the  act.  Section  1686x1  defines  what  shall 
constitute  the  practice  of  optometry  in  the  following  lan- 
guage: "The  practice  of  optometry  is  the  employment  of 
subjective  and  objective  mechanical  means  to  determine  the 
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aocommodative  and  refractive  oonditions  of  the  eye  and  the 
scope  of  its  functions  in  general  and  the  application  and 
adjustment  of  lenses  for  the  correction  of  errors  of  refrac- 
tion, the  relief  of  eye  strain,  and  the  aid  of  vision.'^  The 
three  succeeding  sections  create  a  board  to  be  known  as  the 
Utah  Sate  Board  of  Examiners  in  Optometry,  to  be  appoint- 
ed by  the  Governor,  and  said  sections  also  define  the  powers 
and  duties  of  said  board,  and  provide  how  and  to  what  ex- 
tent applicants  shall  be  examined  before  being  authorized 
to  practice  optometry  in  this  state.  There  is,  however,  a 
proviso  to  these  sections,  whidb,  in  our  judgment,  is  conroll- 
ing  in  this  case,  which  reads  as  follows:  "Provided  fur- 
ther, that  every  person  who  shall  have  been  engaged  in 
the  practice  of  optometry  in  the  State  of  Utah  on  March 
14,  1907,  shall  file  an  affidavit  in  proof  thereof  and  satis- 
factory evidence  with  said  board,  who  shall  make  and  keep 
a  record  of  each  person  and  shall,  in  consideration  of  the 
sum  of  three  dollars,  issue  to  him  a  certificate  of  registra- 
tion." Applicants  other  than  those  who  apply  imder  the 
proviso  must  pay  an  additional  fee  of  ten  dollars.  Sec- 
tion 1686x5  in  substance  provides  that  any  person  who  shall 
be  entitled  to  a  certificate  of  registration  under  said  proviso, 
and  who  shall  fail  to  apply  to  the  board  of  examiners  for 
such  certificate  ^Tby  July  15,  1907,"  shall  be  deemed  to  have 
waived  the  right  to  a  certificate.  The  other  sections  of  the 
act  are  not  material  in  this  proceeding. 

Pursuant  to  the  foregoing  provisions  the  board  of  examin- 
ers prepared  a  form  of  application  in  which  certain  blanks 
had  to  be  filled  by  the  applicants,  who  applied  for  certificates 
under  the  proviso  referred  to.  These  applicants  were  re- 
quired to  state  their  names,  addresses,  the  length  of  time  and 
where  engaged  in  "refracting."  The  respondent  filled  out 
one  of  those  applications,  in  which  he  gave  his  name,  his 
address,  and  the  time  he  had  been  engaged  in  the  practice  of 
"refracting."  This  time  he  stated  was  fourteen  years,  and  the 
place  where  he  was  engaged  in  practice  was  Salt  Lake  City. 
He  made  the  foregoing  statements  imder  oath,  filed  them  with 
the  board  of  examiners,  and  paid  the  fee  required  by  the 
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proviso  aforesaid.  The  board,  after  the  application  had  been 
filed  for  some  time,  returned  the  fee  to  the  applicant,  and 
refused  to  issue  to  him  a  certificate  of  registration,  and 
thus  prevented  him  from  practicing  optometry  in  this  state. 

Upon  the  foregoing  facts,  and  upon  much  other  evidence, 
nearly  all  of  which,  in  the  view  we  take  of  the  case,  is  en- 
tirely immaterial,  the  district  court  issued  a  writ  of  mandate, 
directing  the  board  of  examiners  to  issue  and  deliver  to  the 
respondent  a  certificate  of  registration,  authorizing  him  to 
practice  optometry  in  this  state  as  an  applicant  under  the 
proviso  to  which  we  have  referred.  The  board  presents  the 
record  to  this  court  for  review  on  appeal. 

It  is  contended  that  the  district  court  erred  in  issuing  the 
writ  of  mandate:  (1)  Because  the  respondent  on  the 
14th  day  of  March,  1907,  was  not  engaged  in  the  practice 
of  optometry  as  defined  by  the  act  aforesaid;  and  (2)  be- 
cause he  did  not  furnish  to  the  board  of  examiners  satisfac- 
tory or  any  evidence  that  he  was  so  engaged.  For  these 
reasons,  among  others,  it  is  contended  that  the  respondent 
was  and  is  not  entitled  to  a  certificate  of  registration.  It  is 
not  claimed  that  the  respondent  did  not  correctly  and  truly 
answer  all  the  interrogatories  required  to  be  answered  by 
him  in  the  blank  application  furnished  him  by  the  board; 
but  it  is  contended  that,  in  propounding  other  questions  to 
the  applicant  by  one  or  more  of  the  members  of  the  board, 
it  was  disclosed  that  the  respondent  was  not  engaged  in  the 
practice  of  optometry  as  the  same  is  defined  in  section 
1686x1,  supra,  because  he  used  and  applied  subjective  me- 
chanical means  only,  while  said  section  provides  that  "the 
practice  of  optometry  is  the  employment  of  subjective  and 
objective  mechanical  means  .  .  .  for  the  correction  of 
errors  of  refraction,  the  relief  of  eye  strain,  and  the  aid 
of  vision.^^  In  view  of  the  language  just  quoted,  it  is  con- 
tended that  no  one  who  on  March  14,  1907,  used  and  ap- 
plied only  one  of  the  mechanical  means  aforesaid  was  legally 
qualified  to  practice  optometry  in  this  state.  It  is  further 
contended  that  tho  statement  made  by  respondent  in  his 
afiBdavit  "that,  on  the  14th  day  of  March,  1907,  he  was  a 
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practicing  optometrist  in  the  State  of  Utah,"  by  his  sub- 
sequent admissions,  to  at  least  one  member  of  the  board,  with 
regard  to  the  mechanical  means  used  and  applied  by  him  in 
the  "adjustment  of  lenses  for  the  correction  of  errors  of 
refrection,"  ^was  shown  not  to  be  true.  That  is,  that  it  was 
made  to  appear  that  respondent  was  not  practicing  opto- 
metry within  the  purview  of  the  language  of  the  section 
we  have  quoted. 

No  one  can  doubt  the  power  of  the  Legislature  to 
define  and  regulate  the  practice  of  optometry,  and,  1 

to  that  end,  to  prescribe  reasonable  qualifications  to 
be  possessed  by  those  who  desire  to  engage  in  the  practice, 
and  to  provide  reasonable  means  by  which  such  qualifications 
may  be  ascertained,  in  order  to  authorize  those  qualified  to 
practice,  and  to  prevent  those  who  are  not  from  doing  so. 
We  are  of  the  opinion  that  it  was  the  intention  of  the  Legis- 
lature to  require  all  those  who  were  not  engaged  in  the  prac- 
tice of  optometry  in  this  state  on  March  14,  1907,  to  pass 
an  examination  and  prove  their  fitness  and  qualifications 
to  use  and  apply  both  subjective  and  objective  mechanical 
means  to  aid  them  in  the  "correction  of  errors  of  refraction, 
the  relief  of  eye  strain,  and  the  aid  of  vision."  The  board 
of  examiners  were  thus  by  the  act  authorized  to  examine' 
applicants,  not  then  engaged  in  the  practice,  with  respect 
to  their  knowledge  and  proficiency  in  the  application  and 
use  of  both  the  means  aforesaid,  and  to  withhold  a  certificate 
from  the  applicants  if  the  board  was  satisfied  that  the  appli- 
cants were  not*  so  qualified.  But  we  find  no  warrant  in  the 
statute  to  authorize  the  board  of  examiners  to  examine  or 
pass  upon  the  qualifications  of  any  one  who  was  engaged  in 
the  practice  of  optometry  on  March  14,  1907,  provided  such 
person  made  application  for  a  certificate  of  registration  %y 
July  15,  1907,*'  and  furnished  proof  of  the  fact  that  he 
was  engaged  in  the  practice  of  optometry  at  the  time  afore- 
said. To  make  such  proof  is  all  that  the  law  required  of 
such  applicants,  and  this  is  all  that  the  board  of  examiners 
could  require  from  them.  If  the  Legislature  had  in- 
tended that  those  who  were  engaged  in  the  practice  of  optom- 
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etry  on  March  14,  1907,  should  nevertheless  satisfy  2 

the  board  of  examiners  that  each  and  every  applicant 
shall  use  and  apply  both  subjective  and  objective  mechanical 
means  for  the  purposes  mentioned  in  the  statute,  then  the 
proviso  under  which  such  persons  were  entitled  to  certificates 
is  meaningless,  and  section  1686x5,  which  provides  that  in 
case  application  for  a  certificate  is  not  made  within  the  time 
specified,  the  right  to  such  a  certificate  under  the  proviso 
shall  be  deemed  waived,  is  a  useless  appendage  to  the  act 
If  all  applicants,  those  who  were  then  engaged  in  as  well  as 
those  who  desired  to  enter  upon  the  practice  of  optometry 
thereafter,  were  to  be  required  to  pass  an  examination  and 
prove  themselves  proficient  in  the  use  of  both  the  mechanical 
means  specified  in  the  act,  then  both  the  proviso  and  the 
provisions  of  section  1686x5  are  without  force  or  effect, 
and  the  applicants  under  the  proviso  had  nothing  to  waive. 

Power  is  also  conferred  upon  the  board  of  examiners  to 
revoke  certificates  for  certain  causes,  one  of  which  is  gross 
incompetency.  In  order  to  revoke  a  certificate  upon  this 
ground,  however,  there  must  be  a  charge  filed  with  the  board, 
and  after  due  notice  to  the  accused,  a  hearing  must  be  had, 
at  which  he  must  be  confronted  by  the  witnesses  against 
him,  and  be  permitted  to  produce  any  competent  evi- 
dence in  his  favor.  What  the  board  in  effect  sought  3 
to  do  in  this  case  was  to  adjudge  the  applicant  incom- 
petent in  advance  of  any  charge  against  him,  and  without 
a  hearing,  and  before  complying  with  the  law,  which  is 
based  on  the  presumption  that  those  who  were  engaged  in 
practice  when  the  act  went  into  effect  were  qualified  to  do 
so,  and  were  entitled  to  certificates  which  could,  however, 
be  revoked  in  the  manner  aforesaid. 

It  is  our  duty  to  give  effect  to  all  the  provisions  of  the 
act ;  and,  if  we  do  so  in  this  case,  it  is  dear  to  us  that  the 
Legislature  intended  that  the  proof  of  the  fact  that  an  ap- 
plicant was  engaged  in  the  practice  of  optometry  on  March 
14,  1907,  was  suflScient  evidence  of  his  qualifications  to 
practice  under  the  act  in  question,  provided  the  applicant 
made  his  application  and  proof  within  the  time,  and  paid 
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the  fee  required  by  the  act  In  so  far  as  the  act  applies 
to  those  who  were  then  engaged  in  the  practice,  we  think 
that  all  that  was  required  of  them  was  to  make  proof  that 
they  were  engaged  in  the  practice  of  what  was  then  com- 
monly known  as  constituting  the  practice  of  optometry, 
by  the  use  and  application  of  either  one  or  both  of  the  me- 
chanical means  aforesaid;  and,  when  such  proof  was  made, 
the  applicants  were  entitled  to  be  placed  upon  the  records 
required  to  be  kept  by  the  board  of  examiners  as  licensed 
practitioners.  We  are  of  the  opinion  that,  under  the  undis- 
puted facts,  the  respondent  furnished  the  evidence  required 
by  the  act,  and  was  thus  entitled  to  a  certificate  from  the 
board  of  examiners.  The  district  court,  therefore,  com- 
mitted no  error  in  granting  the  writ  of  mandate. 
The  judgment  is  afltened,  with  costs  to  respondent. 

STEAUP,  C.  J.,  and  McCARTT,  J.,  concur. 


STATE  V.  BARKER. 

No.  2018.     Decided  April  2,  1910   (108  Pac.  352). 

Watebs  and  Water  Courses — Change  of  Channei/— Use  op  Old 
Channel — Fish  Ponds.  Where  a  public  Btream,  abounding  in 
fish  valuable  for  food,  flowed  across  defendant's  premises,  he  was 
entitled  to  change  the  course  of  the  stream  over  such  premises 
and  eonfltruct  fish  ponds  in  the  old  bed,  without  injury  to  public 
or  private  interests,  or  interfering  with  the  fish  in  the  stream, 
permitting  the  water  diverted  to  his  fish  ponds  and  hatchery  to 
run  undiminished  and  unpolluted  back  into  the  stream.  (Page 
348.) 

Appeal  from  District  Court,  Second  District;  Hon.  J.  A. 
Hcmell,  Judge. 

Action  by  the  State  against  Joseph  Barker  to  abate  an 
alleged  nuisance. 
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Judgment  for  defendant     State  appeals. 
Affibmsd. 

A.  B.  Barnes,  Attorney  General,  for  the  Statei 
/.  D.  Sheen  for  respondent 

McCARTY,  J. 

This  is  an  action  by  the  State  of  Utah  to  abate  an  alleged 
nuisance,  consisting  of  a  fish  hatchery  and  screens,  construct- 
ed and  maintained  by  respondent  across  what  was  once  the 
natural  channel  of  Huntsville  Spring  Creek,  a  tributary  of 
Ogden  River,  and  to  enjoin  respondent  from  maintaining 
said  screens  and  hatchery.  From  a  judgment  rendered  in 
favor  of  respondent,  the  State  of  Utah  prosecutes  this  ap- 
peal. 

The  appeal  is  upon  the  judgment  roll,  and  the  only  error 
assigned  is  that  the  conclusions  of  law  and  decree  are  not 
justified  or  supported  by  the  pleadings  or  the  findings  of 
fact.  It  appears  from  the  allegations  of  the  complaint  and 
answer,  and  from  the  findings  of  fact,  that  respondent  is 
the  owner  of  certain  real  estate  in  Wd[)er  County,  consist- 
ing of  about  ninety-seven  acres.  Huntsville  Spring  Creek, 
which  contains  about  fifteen  second-feet  of  water,  flows  in 
a  general  westerly  course  across  respondent's  premises.  This 
creek  is  a  natural  feeding  and  spawning  ground  of  valuable 
fishes,  and  is  fed  by  a  large  number  of  small  springs  arising 
on  respondent's  premises.  In  addition  to  the  small  springs 
that  arise  on  these  premises,  there  is  a  large  spring  known 
as  the  "Knudson  Spring,"  which  contains  a  little  more  than 
one-half  second-foot  of  water,  which  flows  through  a  natural 
channel  into  the  old  creek  bed  of  Huntsvills  Spring  Credc. 
The  natural  channel  of  Huntsville  Spring  Creek  across  re-, 
spondent's  premises  was  very  crooked,  and  by  reason  thereof 
the  value  of  the  land  was  materially  lessened  for  ordinary 
purposes.  In  the  year  1906  respondent  constructed  a  dam 
across  the  main  channel  of  Huntsville  Spring  Creek  near  the 
east  boundary  line  of  his  land,  and  excavated  a  strai^ter 
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channel  of  sufficient  size  to  carry  all  the  waters  of  the 
creek  across  his  premises,  and  connected  it  with  the  old 
channel  near  the  west  end  of  his  land,  and  has  utilized  the 
old  channel  for  a  series  of  fish  ponds  and  a  fish  hatchery, 
and  has  placed  in  it  a  large  number  of  screens  to  prevent 
the  fish  in  his  ponds  from  escaping  to  the  waters  of  Hunts- 
ville  Spring  Creek,  which  are  conceded  to  be  public  waters 
of  the  State  of  Utah,  and  to  prevent  the  fish  in  Huntsville 
Spring  Creek  from  entering  his  private  fish  ponds.  The 
respondent  also  cleaned  out  the  Knudson  spring,  excavated 
ponds,  and  placed  screens  at  regular  intervals  in  the  chan- 
nel leading  from  the  spring,  making  it  suitable  for  the 
propagation  and  growth  of  fish.  The  respondent  also,  by 
means  of  ditches,  diverted  from  the  main  channel  of  Hunts- 
ville Spring  Creek  to  his  private  fish  ponds  a  small  stream 
of  water,  which  ran  undiminished  and  unpolluted  back  into 
the  main  channel. 

The  court  made  findings  in  accordance  with  the  facts  as 
we  have  stated  them,  and  further  found  "that  the  new 
channel  constructed  across  defendant's  [respondept's]  land 
is,  and  at  all  times  mentioned  in  the  complaint  has  been, 
open  and  unobstructed,  and  is  practically  as  good  as  the  old 
channel  for  the  feeding  and  spawning  of  fish,"  and  further, 
"that  the  spring  known  as  the  'Knudson  Spring'  was,  prior 
to  the  time  defendant  [respondent]  converted  the  same  into 
private  fish  ponds,  shallow  and  unsuitable  for  the  feeding 
or  spawning  of  fish,  and  was  not  inhabited  by  fish  valuable 
for  food."  The  court  also  stated  in  its  findings  of  fact  that 
it  was  "not  satisfied  that  the  screens  now  in  the  various 
streams  upon  said  premises  are  properly  constructed  and 
maintained  to  accomplish  the  purposes  for  which  they  were 
intended."  As  conclusions  of  law  the  court  found  that  the 
respondent  had  a  legal  right  to  change  the  channel  of  Hunts- 
ville Spring  Creek  where  it  crosses  his  premises,  the  legal 
right  to  use  the  old  channel  for  private  fish  ponds,  the  legal 
right  to  clean  out  the  Knudson  spring  and  use  it  for  a  pri- 
vate fish  pond,  and  the  legal  right  to  divert  a  reasonable 
amount  of  water  from  Huntsville  Spring  Creek  to  his  pri- 
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vate  fish  ponds,  provided  he  returned  it  to  Huntsville  Spring 
Creek  unpolluted  and  undiminished  to  any  appreciable  ex- 
tent. The  court  also  found,  as  a  conclusion  of  law,  "that 
a  qualified  and  disinterested  person  should  be  named  as  com- 
missioner to  examine  and  superintend  the  construction  of 
screens  at  all  points  on  said  premises  where  fish  may,  if  not 
prevented,  pass  from  the  public  waters  of  the  State  of  Utah 
to  the  private  fish  ponds"  of  the  respondent. 

A  decree  was  entered  in  accordance  with  the  foregoing 
findings  of  fact  and  conclusions  of  law,  and  the  action  dis- 
missed. The  decree,  however,  provides  that  the  court  shall 
retain  jiirisdiction  of  the  suit  for  the  purpose  of  exercising 
supervisory  control  over  the  commissioner  appointed  to  su- 
perintend the  construction  of  and  placing  in  the  ponds  and 
streams  mentioned  screens  necessary  to  prevent  the  fish  in 
the  Huntsville  Spring  Creek  from  entering  the  private  fish 
ponds  of  respondent.  The  contention  made  on  behalf  of  the 
state  is  that  where  the  channel  of  a  public  stream,  which  is 
a  natural  feeding  and  spawning  ground  of  valuable  fishes, 
crosses  a  person^s  premises  such  person  cannot  lawfully  con- 
struct a  new  channel  and  turn  the  waters  of  tEe  public 
stream  into  such  channel  as  it  crosses  his  premises,  and  then 
utilize  the  old  channel  for  private  fish  ponds,  regardless  of 
whether  the  diversion  of  the  stream  from  the  old  and  nat- 
ural channel  into  the  new  and  artificial  is  in  any  way 
detrimental  to  the  feeding,  spawning,  and  growth  of  fish 
therein. 

We  think  this  contention  is  unsound.  While  a  person 
across  whose  premises  a  public  stream,  aboimding  in  fish 
valuable  for  food,  flows,  may  not,  because  of  his  ownership 
of  the  premises,  place  dams,  screens,  or  other  substances  in 
the  channel  that  would  tend  to  interfere  with  the  passage 
of  fish  up  and  down  the  stream,  or  do  any  other  act  therein 
prohibited  by  the  fish  and  game  laws  of  the  state,  yet  we 
know  of  no  reason  why  such  person  should  not  be 
permitted  to  change  the  course  of  the  stream  across  1 

his  premises,  where  as  in  this  case,  neither  public  nor 
private  interests  are  affected  by  such  change.     The  question 
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of  whether  a  party  across  whose  land  a  public  stream  stocked 
with  fish  flows  may  or  may  not  change  the  course  of  the 
channel  of  such  stream  over  his  premises  for  the  purpose 
of  improving  his  land  and  making  it  more  valuable  for 
agricultural  or  other  purposes,  where  such  change  would 
render  the  stream  less  suitable  for  the  feeding,  spawning, 
and  raising  of  fish,  we  are  not  called  upon  to  determine,  as 
no  question  of  that  kind  is  presented  by  this  appeal.  The 
court  having  found  that  the  new  channel  across  respondent's 
land  has  not  interfered,  and  does  not  interfere,  with  the 
spawning  and  feeding  of  fish,  that  the  Eiiudson  spring, 
prior  to  the  time  respondent  converted  it  into  a  fish  pond, 
was  unsuitable  for  the  feeding  or  spawning  of  fish,  and  that 
the  water  diverted  by  respondent  from  the  main  channel  of 
Huntsville  Spring  Creek  to  supply  his  fish  ponds  and  hatch- 
ery runs  undiminished  and  unpolluted  back  into  the  creek, 
no  judgment  other  than  that  rendered  by  the  court  would 
be  permissible  in  the  case* 

The  judgment  is  therefore  afltened,  with  costs  to  re- 
qK)ndecnt. 

STRAUP,  C.  J.,  and  naCK,  J.,  concur. 


LOCHWITZ  et  al.  v.  PINE  TREE  MIKnTG  &  MILLING 
COMPANY. 

Ko.  2092.    Decided  April  5,  1910  (108  Pac.  1K8). 

1.  OoBPORATiONS — Offioebs — POWERS  OT  Pbesident.  Under  Comp. 
LawB  1907,  sees.  316,  324,  providiDg  that  the  corporate  powers  of 
a  corporation  shall  be  exercised  by  the  board  of  directors,  which 
shall  not  be  less  than  three  nor  more  than  twenty-five,  etc.,  the 
president  of  a  corporation  has  ordinarily  only  the  powers  of  a 
director,  or  such  as  may  be  directly  conferred  on  him  by  the  board 
of  directors.     (Page  355.) 

2.  CoBPcmATionfB — Officebs — ^BoABD  OF  DiBicTOBfl — QuoBxnk.  Under 
Comp.  Laws  1907,  sees.  315,  324,  providing  that  the  corporate 
powers  of  a  corporation  shall  be  exercised  by  the  board  of  directors, 
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consisting  of  not  less  than  three  nor  more  than  twenty-five,  and 
that  a  majority  of  a  quorum  when  duly  assembled  may  bind  the 
corporation,  a  quorum  of  the  board  of  directors  must  act  as  a 
unit  when  discharging  or  authorizing  any  one  to  execute  corporate 
powers.     (Page  355.) 

3.  Corporations — Officers — Powers.  Where  the  president  and  sec- 
retary of  a  corporation  entered  into  an  option  contract  for  the  sale 
of  corporate  property  for  a  fixed  price  payable  in  installments,  pur- 
suant to  the  authority  of  the  board  of  directors  to  the  president 
and  secretary  to  contract  for  the  sale  of  the  property  for  a  specified 
price,  the  president  alone  had  no  authority  to  extend  the  time  of 
the  payment  of  any  installment;  the  contract  making  time  of  the 
essence.     (Page  356.) 

4.  Ck)NTiucT8 — Option  Contracts — Modificateon — Effect.  Where  an 
option  contract  for  the  purchase  of  property  for  a  fixed  price 
payable  in  installments  on  designated  dates,  made  time  of  the  es- 
sence, an  extension  of  the  time  of  the  payment  of  the  first  install- 
ment is  a  modification  of  an  executory  agreement,  and,  in  effect, 
the  entering  into  of  a  new  agreement.     (Page  367.) 

6.  Corporations — Ratification  of  Unauthorized  Act.  Where  a  cor- 
porate power  is  required  to  be  exercised  in  a  particular  manner, 
a  ratification  of  an  unauthorized  exercise  of  the  power  must  be 
effected  in  such  manner.     (Page  357.) 

6.  Corporations — Acts  of  Officers — Ratification.  The  president 
and  secretary  of  a  mining  corporation,  pursuant  to  authority  from 
the  board  of  directors,  made  an  option  contract  for  the  sale  of  cor- 
porate property  for  a  specified  price  payable  in  installments  on 
designated  dates,  and  made  time  of  the  essence.  The  president 
alone  extended  the  time  for  the  payment  of  the  first  installment. 
The  secretary  was  informed  of  the  modification,  and  he  then  wrote 
to  the  president,  who  was  absent  from  the  state,  inquiring  about  it. 
Nothing  further  was  done  by  any  one  until  the  purchaser  in  the 
option  contract  learned  that  the  corporation  had  refused  to  recog- 
nize the  extension  of  time.  Held^  that  the  act  of  the  president 
was  not  ratified,  and  the  corporation  was  not  bound  thereby. 
(Page  357.) 

Appeal  from  District  Court^  Third  District ;  Hon.  Oeo.  0. 
Armstrong,  Judge. 

Action  by  Adolph  Lochwitz  and  another  against  the  Pine 
Tree  Mining  &  Milling  Company. 

Judgment  for  defendant.    Plaintiffs  appeaL 
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Affibmed. 

Allen  T.  Sanford  for  appellants. 

Smith  k6  Price  for  respondent. 

FKICK,  J. 

The  appellants  brought  this  action  against  the  respondent, 
a  corporation,  to  recover  damages  for  an  alleged  breach  of 
contract  In  February,  1907,  appellants  and  respondent  en- 
tered into  a  contract  whereby  it  was  agreed  that  appellants 
should  take  possession  of  respondent's  mine  and  develop  cer- 
tain specified  portions  thereof  by  working  a  certain  number 
of  men  for  a  specified  time.  For  all  ores  mined  and  sold 
appellants  were  to  allow  respondent  a  certain  per  c^it,  de- 
nominated "royalty."  As  a  part  of  the  foregoing  agree- 
ment, appellants  were  also  given  an  option  to  purchase  re- 
spondent's mine  at  the  agreed  price  of  $75,000,  payable  as 
follows:  $25,000  on  or  before  the  1st  day  of  September, 
1907,  and  $50,000  on  or  before  the  1st  day  of  December 
following.  Time  was  made  of  the  essence,  and  in  case  the 
$25,000  payment  was  not  made  at  the  time  specified,  or 
within  five  days  thereafter,  appellants,  by  the  terms  of  the 
contract,  were  to  forfeit  all  rights  thereunder,  including  the 
right  or  option  to  purchase.  Appellants,  in  effect,  alleged 
in  their  complaint  that  in  June,  1907,  the  option  agreement 
aforesaid  was  modified  by  the  president  of  respondent  by 
extending  the  time  of  making  the  first  payment;  that  re- 
spondent, after  granting  said  extension,  refused  to  comply 
with  the  contract  as  modified,  excluding  appellants  from  the 
mine,  preventing  them  from  marketing  certain  ores  which 
they  developed  and  which  were  of  great  value,  forfeiting 
their  rights  under  the  option  contract,  and  thus  committing 
the  alleged  breach.  The  respondent,  in  'its  answer,  denied 
that  the  contract  was  modified  as  alleged  and  further,  affirm- 
atively averred  that,  if  the  president  of  respondent  did  make 
the  alleged  modification,  he  did  so  without  authority,  and 
hence  the  modification,  if  made,  was  not  binding  on  the 
oorporation. 
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As  we  view  the  case,  the  questions  for  determination  are: 
(1)  Was  the  contract  modified  by  the  president  of  respondent 
and  as  contended  by  appellants?  (2)  If  so,  did  the  presi- 
dent act  by  virtue  of  authority  so  as  to  bind  respondent! 
And  (3)  if  the  president  acted  without  authority,  was  his 
act  thereafter  ratified  so  as  to  bind  respondent?  We  shall, 
therefore,  confine  ourselves  to  a  statement  of  the  facts  relat- 
ing to  the  foregoing  propositions. 

The  evidence  adduced  at  the  trial  in  support  of  the  first 
proposition  is  as  follows:  One  of  the  appellants,  in  stating 
what  the  president  of  respondent,  in  granting  tbe  extension 
of  time,  said,  testified  as  follows:  "Well,  he  said,  *I  will 
extend  you  the  $25,000  payment,  the  first  payment,  to  the 
last,  so  when  it  comes  due,  the  last  payment,  you  will  have 
to  pay  $75,000.'  ...  He  said,  *Yes,  by  the  way,  it 
might  be  such  a  thing  that  ought  to  be  made  in  writing.' 
I  said:  *Mr.  Savage,  I  am  no  attorney.  ...  If  there 
is  any  writing  to  be  done,  you  are  the  president  You  and 
the  secretary  have  the  papers  fixed  up.'  ...  So  just 
before  he  went  away  I  said:  *Now,  Mr.  Savage,  we  are 
both  old  people.  Something  may  happen  to  one;  some- 
thing may  happen  to  the  other.  I  don't  want  to  hurt  you, 
and  I  am  sure  you  don't  want  to  hurt  me.'  ...  I  said, 
^Won't  you  tell  your  secretary  about  the  extension,  and  please 
go  to  my  attorney,  Mr.  Henry  C.  Lund,  and  tell  him  also 
that  you  have  extended  the  time  of  the  $25,000  payment  for 
ninety  days  longer  V  He  said,  'I  will  do  it.'  We  parted." 
This  witness  said  that  he  did  not  ask  for  the  extension ;  that 
he  "didn't  have  gall  enough  to  ask  him  (the  president)  for 
it"  The  extension  was  thus  granted  voluntarily  by  the 
president 

The  'last  payment"  mentioned  in  the  foregoing  statement 
referred  to  the  $50,000  payment  due  on  or  before  December 
1,  1907.  The  effect  of  the  extension  would  thus  have  made 
both  payments  due  at  the  same  time  and  on  the  date  last 
mentioned,  and  would,  as  appellants  contend,  have  given 
them  three  months  longer  possession  of  the  mine.  Appel- 
lants did  not  obtain  the  record  of  the  proceedings  of  respond- 
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ent's  board  of  directors  showing  the  authority  for  entering 
into  either  the  original  option  agreement  or  the  alleged  mod- 
ification thereof.  They,  however,  called  the  president  of  re- 
spondent as  a  witness  for  the  purpose  of  showing  his 
authority  to  act,  and  his  testimony,  in  substance,  is  that 
there  was  a  meeting  of  the  board  of  directors  at  which  the 
authority  to  enter  into  the  original  agreement  was  by  a 
resolution  duly  passed  conferred  upon  the  witness  and  the 
secretary  of  the  company,  Mr.  Price;  that  in  the  resolution 
appellants  were  mentioned  as  the  parties  with  whom  the 
president  and  the  secretary  might  enter  into  a  contract,  but 
nothing  was  mentioned  in  the  resolution  with  regard  to  the 
terms  of  sale  except  that  the  consideration  was  to  be  $75,000 ; 
that  the  terms  were  not  set  forth  in  the  resolution  because 
it  was  not  then  known  what  terms  the  president  tnd  secre- 
tary would  be  able  to  obtain,  and  hence  the  matter  of  terms 
was  left  for  them  to  agree  upon;  that  there  never  was  a 
meeting  of  the  board  of  directors  at  which  the  modification 
of  the  contract  was  either  discussed  or  passed  on ;  that  the 
board  of  directors  conferred  no  authority  upon  the  witness 
except  what  was  contained  in  the  resolution  aforesaid. 

The  evidence  of  ratification,  in  effect,  is  that  some  time 
early  in  July  one  of  the  appellants  went  to  the  oflBce  of  Mr. 
Price,  the  secretary  of  respondent,  to  pay  him  respondent's 
share  of  the  proceeds  derived  from  the  sale  of  ore  taken  from 
the  mine  under  the  contract ;  that  at  that  time  the  witness  in- 
formed Mr.  Price  that  the  president  of  respondent  had 
granted  an  extension  of  ninety  days'  time,  and  Mr.  Price 
said  he  knew  nothing  about  it.  The  witness  then  repeats 
what  he  told  Mr.  Price,  as  follows:  *T[  said,  'Strange! 
Mr.  Savage  (the  president)  was  out  there  (at  the  mine) 
a  month  ago,  and  he  volunteered  to  give  me  that  (the  ex- 
tension) without  even  asking  for  it.  ...  Be  kind 
enough  to  look  into  it  and  Sad  out'  Something  like  that 
I  said,  and  he  (Mr.  Price)  said  he  would." 

Nothing  more  appears  to  have  been  done  or  said  about 
the  allied  ratification  until  August  29,  1907,  about  two 
days  before  the  first  payment  was  due  by  the  terms  of  the 
87  Utah— 23 
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original  contract.  About  tliis  time  appellants  sold  and  trailer 
ferred  their  interest  in  the  option  contract  to  one  Schendc 
upon  the  representation  by  them  that  they  had  obtained  an 
extension  of  ninety  days  in  which  to  make  the  first  payment 
One  of  the  appellants  again  went  to  see  Mr.  Price,  the  sec- 
retary, to  inform  him  that  they  had  sold  their  interest  in 
the  option  contract  The  question  then  came  up  about  the 
payments,  and,  the  witness  again  claimed  that  an  extension 
of  time  had  been  granted  by  Mr.  Savage,  the  president  of 
respondent.  Mr.  Price  again  said  that  he  knew  nothing 
about  it  Mr.  Price,  then,  in  the  presence  of  the  witness, 
dictated  a  letter  to  Mr.  Savage,  the  president,  who  was,  and 
for  some  time  prior  thereto  had  been,  absent  from  the  State 
of  Utah;  and,  as  the  witness  says,  Mr.  Price  did  this  to 
"find  out  something  about  it''  The  witness,  in  relating 
what  he  said  to  Mr.  Price  at  that  time,  proceeds,  as  follows: 
"I  said :  'You  can  do  whatever  you  please.  You  can't  fool 
me  with  nothing.  I  know  all  about  it.' "  With  respect 
to  what  Mr.  Price  wrote  to  Mr.  Savage,  the  witness  says: 
"As  near  as  I  can  remember,  he  said,  *Mr.  Lochwitz  (the 
witness)  is  claiming  an  extension,  and,  if  so,  I  do  not  know 
fnything  about  it'  Or  at  least  he  didn't  know  anything 
about  it  .  .  .  He  said,  *I  am  going  to  send  that  letter 
to-day,  and  we  are  going  to  get  back  the  answer  from  Mr. 
Savage  in  about  four  or  five  days.* "  Counsel  for  appellant 
then  asked  the  witness:  "Calling  your  attention  to  the  dic- 
tation of  that  letter  was  there  anything  said  with  reference 
to  Mr.  Savage  letting  him  know  whether  he  had  made  such 
an  extension P'  The  witness  answered:  'TTes,  sir;  he  said 
to  let  him  know."  The  witness  further  said  that  he  heard 
no  more  about  the  matter  until  he  learned  that  respondent 
had  entered  into  a  contract  with  some  one  else  and  had 
refused  to  recognize  the  extension  of  time. 

Upon  substantially  the  foregoing  evidence,  the  court,  upon 
respondent's  motion,  granted  a  nonsuit;  and  in  making  the 
ruling  the  court  said,  "No  authority  is  shown  for  the  making 
of  the  extension."  Counsel  for  appellants  strenuously  in- 
sists that  in  view  of  the  evidence  the  president  of  respondent 
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had  the  authority  as  a  matter  of  law  to  grant  an  extension; 
that  he  granted  it;  and  that,  if  the  evidence  failed  to  shovr 
authority  on  the  part  of  the  president  to  grant  an  extension, 
the  respondent  is  nevertheless,  bound,  because  the  president's 
act  was  ratified  bj  the  secretary  of  the  company.  Are  these 
contentions  sound  t  The  power  of  corporate  oflScers  or  di- 
rectors to  act  as  the  agent  of  the  corporation  may  be  affected 
in  three  ways:  (1)  By  the  statutes  of  the  state  in  which 
the  corporation  is  created;  (2)  by  the  articles  of  incorpora- 
tion; and  (3)  by  the  by-laws  of  the  corporation.  If  not 
80  regulated,  the  exercise  of  the  corporate  powers  are  con- 
trolled by  the  common  law.  In  this  state,  by  virtue  of 
section  324,  Comp.  Laws  1907,  "the  corporate  powers  of  a 
corporation  shall  be  exercised  by  the  board  of  directors." 
By  the  same  section  it  is  provided  that,  if  the  number  of 
directors  constituting  a  quorum  is  not  fixed  by  the  articles 
of  incorporation,  a  majority  of  the  board  of  directors  shall 
constitute  a  quorum,  a  majority  of  whom,  when  duly  as- 
sembled, may  bind  the  corporation  by  their  acts.  Section 
315,  among  other  things,  provides  that  the  board  of  directors 
of  any  corporation  shall  not  be  less  than  three  nor  more  than 
twenty-five,  and  a  quorum  shall  not  be  less  than  one-fourth 
'of  the  whole  number  of  directors.  Under  our  statute,  there- 
fore, the  president,  as  such,  of  a  corporation,  has  or- 
dinarily only  the  powers  of  a  director,  or  such  as  may  1^  2 
be  directly  conferred  upon  him  by  the  board  of 
directors.  Again,  under  statutes  similar  to  ours,  a  quorum 
of  the  board  of  directors  must  act  as  a  unit  when  discharging 
or  when  authorizing  any  one  to  execute  corporate  powers. 
(4  Thompson  on  Corps.  4619;  10  Cyc.  775.)  The  rule  is 
well  and  tersely  stated  in  Cyc  in  the  following  language: 

"The  board  of  directors  to  whom  the  authority  to  bind  the  corpora- 
tion is  committed  is  not  the  individual  directors  scattered  here  and 
there,  whose  assent  to  a  given  act  may  be  collected  by  a  diligent  can- 
vasser, but  it  is  the  board  sitting  and  consulting  together  in  a  body. 
Individual  directors,  or  any  number  of  them  less  than  a  quorum,  have 
no  authority  as  directors  to  bind  the  corporation.  And  this  is  equally 
the  rule,  although  the  director  who  assumes  to  do  so  may  own  a  ma- 
jority of  the  shares." 
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Nothing  is  made  to  appear  from  the  record  with  respect 
to  how  many  directors  constitute  the  board  of  respondent 
All  that  does  appear  is  that  there  were  at  least  four  di- 
rectors chosen  at  some  time.  Nor  does  it  appear  how  many 
of  the  board  constitute  a  quorum.  As  we  have  seen,  it  does 
appear,  however,  that  the  directors  held  a  meeting  at  which 
they  authorized  the  president  and  secretary  of  respondent  to 
enter  into  the  original  option  contract  with  appellants,  and 
that  the  board  took  no  further  action  upon  that  subject. 
The  evidence  is  also  beyond  dispute  that  the  president  alone 
volunteered  to  grant  appellants  the  alleged  extension.  This 
was  therefore  an  attempted  modification  of  an  existing  execu- 
tory agreement.  In  legal  effect  it  was  entering  into  a  now 
agreement  Applying  the  law  to  the  undisputed  facts, 
if  we  assiune  that  what  the  president  did  amounted  3 

to  an  extension  of  time  in  fact,  yet  we  think 
it  is  dear  that  as  a  matter  of  law  such  an  extension  was  not 
binding  upon  the  respondent  because  the  president  was  le- 
gally powerless  to  grant  it.  But  counsel  for  appellant  se- 
riously contends  that  the  acts  of  the  president  were  ratified 
and  thus  became  binding  on  the  corporation.  We  have  set 
forth  the  effect  of  all  the  evidence  upon  the  question  of 
ratification.  We  are  of  the  opinion  that  as  matter  of  law* 
it  falls  far  short  of  establishing  any  of  the  elements  of  a 
ratification  of  an  executory  contract  or  agreement  As  we 
have  pointed  out,  under  our  statute  the  powers  of  the  corpo- 
ration must  be  exercised  by  a  quorum  of  the  board  of  di- 
rectors when  assembled  as  a  body.  The  president,  therefore, 
could  not  make  a  binding  contract  nor  modify  an  existing 
one  unless  authorized  to  do  so  by  such  a  quorum.  In  the 
resolution  testified  to  by  the  president  it  required  the  joint 
act  of  the  president  and  the  secretary  to  make  a  binding  con- 
tract. This  they  did  by  entering  into  the  original  option 
agreement.  Nothing  is  made  to  appear  from  which  it  could 
be  inferred  that  the  president  and  the  secretary  could  enter 
into  more  than  one  agreement  with  appellants.  But,  assum- 
ing that  the  powers  of  the  president  and  secretary  were  not 
exhausted   when   they   had    executed    the    original    option 
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contract,  yet  the  modification  or  new  agreement  was  4 

not  made  by  the  president  and  secretary,  but  was 
made  by  the  president  alone.  The  resolution  of  authority 
gave  him  no  power  to  act  alone.  His  individual  act  was, 
therefore,  of  no  binding  force  or  effect  upon  respondent. 
Did  the  secretary  ratify  the  act  of  the  president?  Did  he 
have  the  power  to  do  so  without  acting  jointly  with  the 
president  ?  The  general  rule  that,  where  a  corporate  power 
is  required  to  be  exercised  in  a  particular  manner, 
a  ratification  of  an  unauthorized    exercise  of    such  5 

power  must,  in  order  to  bind  the  corporation,  be  ef- 
fected in  the  same  manner  that  is  required  of  the  exercise 
of  the  original  power.    In  3  CI.  &  Marsh,  on  Private  Corps, 
the  rule  is  admirably  stated,  at  page  2190,  in  the  following 
words: 

"If  it  is  necessary  that  authority  to  do  a  particular  act  or  enter 
into  a  particular  contract  shall  be  given  in  a  certain  mode,  either  by 
reason  of  a  mandatory  charter  or  statutory  provision,  or  by  reason  of 
the  common-law  rule,  ratification  of  such  act  or  contract,  must  be  in 
the  prescribed  form  or  mode.  'The  ratification  of  an  act,  done  by  one 
assuming  to  be  an  agent,  relates  back,  and  is  equivalent  to  prior 
authority  .  .  .  When,  therefore,  the  adoption  of  any  particular 
form  or  mode  is  necessary  to  confer  the  authority  in  the  first  instance, 
there  can  be  no  valid  ratification  except  in  the  same  manner.'  Thus, 
if  a  corporation  can  only  authorize  a  particular  act  or  contract  by  a 
power  under  seal,  or  by  formdl  vote,  ratification  of  such  an  act  or  con- 
tract must  be  imder  seal  or  by  a  formal  vote,  as  the  case  may  be." 

See  also  Despatch  Line,  etc.,  v.  Bellamy,  etc,  Oo.y  12  N. 
a  206,  37  Am.  Dec.  203 ;  Blood  v.  La  Serena,  etc.,  Co.,  113 
CaL  221,  41  Pao.  1017,  45  Pac.  252. 

Neither  the  facts  nor  the  law,  therefore,  warrant  the  con- 
clusion that  there  was  any  intention  or  effort  to  formally 
ratify  the  act  of  the  president  in  modifying  the  original 
agreement  Is  the  evidence  such  as  wonld  warrant  a  jury 
to  find  that  Mr.  Price,  as  the  secretary  of  the  com- 
pany, ever  manifested  an  intention  to  or  did  ratify  6 
the  president's  act.  We  think  not  All  that  there 
is  in  the  evidence  is  that  Mr.  Price  was  informed  by  one 
of  the  appellants  that  the  president  had  modified  the  con- 
tract by  granting  an  extension  of  time  in  which  to  make  the 
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first  payment  Whether  any  other  provision  of  the  con- 
tract was  modified,  or  whether  all  other  provisions  were  to 
remain  in  force  notwithstanding  the  alleged  modification,  it 
seems,  no  one  knew.  In  view  of  the  nature  of  the  contract 
and  its  numerous  provisions  to  merely  inform  Mr.  Price 
that  the  time  of  making  the  first  payment  had  been  extended, 
it  was  hardly  sufficient  to  enable  him  to  act  intelligently 
if  he  felt  disposed  to  do  so  with  respect  to  ratifying  the 
president's  alleged  modification  of  the  original  contract 
Price  therefore  acted  as  any  prudent  man  would  have  done 
under  the  circumstances.  He  wanted  to  know  what  the 
president  had  done,  and  this  it  was  not  only  his  duty  to 
ascertain,  but,  we  think,  clearly  was  his  privilege  before  he 
was  required  to  act.  In  view  that  the  president  was  absent 
from  the  State  of  Utah  when  Mr.  Price  was  told  of  the 
extension  of  time,  it  seems  he  did  not  communicate  with  the 
president,  and,  when  the  time  arrived  for  the  appellants 
to  make  the  first  payment,  Mr.  Price  still  insisted  that  he 
had  no  knowledge  with  regard  to  the  alleged  extension  of 
time,  and,  in  the  presence  of  one  of  the  appellants,  dictated 
a  letter  to  the  president,  who  was  still  absent  from  the  state, 
to  ascertain  from  him  the  facts  with  regard  to  the  alleged 
modification  of  the  original  option  agreement  If  there  is 
the  slightest  evidence  of  an  intention  to  ratify  or  of  a  rati- 
fication of  the  president's  act  in  granting  the  extension  of 
time  by  Mr.  Price,  we  fail  to  see  it  Merely  informing 
Mr.  Price  that  the  president  had  modified  the  contract  was, 
under  the  circumstances,  and  in  view  of  the  nature  of  the 
contract,  not  enough  to  require  him  to  act  either  one  way 
or  the  other.  If  it  be  the  law  that,  if  one  director  enters 
into  an  unauthorized  contract,  the  corporation  is  bound  be- 
cause one  or  more  of  the  other  directors  were  informed  of 
what  the  first  director  had  done,  then  an  easy  way  has  been 
discovered  by  which  corporate  contracts  and  obligations  may 
be  either  created  or  modified  to  the  detriment,  if  not  ruin, 
of  both  the  corporation  and  the  innocent  stockholders.  Such 
is  not  the  law.  There  are  circumstances  under  which  notice 
to  a  single  director,  or  to  individual  directors,  or  to  an  officer. 
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or  particmlar  agent  of  the  corporation,  maj  be  notice  to  the 
corporation  itself,  and  in  this  connection  it  may  be  that  under 
peculiar  drcumstances  the  corporation  would  be  held  to 
have  notice  of  the  unauthorized  act  or  contract  so  as  to  re- 
quire it  to  take  some  timely  action  with  regard  to  it,  and  in 
case  it  failed  to  do  so  it  might  be  sufficient  to  estop  it  from 
afterwards  repudiating  the  unauthorized  act  or  contract. 
This  rule,  however,  can  have  no  application  to  facts  and 
circumstances  such  as  are  disclosed  by  the  evidence  in  this 
record.  (4  Thompson  on  Corps.,  sees.  5221,  5307;  3  CI. 
&  Marsh,  on  Corps.,  sec.  718.)  This  doctrine  is  well  il- 
lustrated and  applied  in  First  Nat.  Banh  v.  Drake,  29  Kan. 
311,  44  Am.  Rep.  646,  where  will  be  found  a  very  interest- 
ing and  instructive  discussion  upon  the  subject  by  Mr.  Jus- 
tice Brewer. 

In  view  of  the  whole  evidence,  no  jury  would  have  been 
authorized  to  find  that  there  had  been  either  a  formal  rati- 
fication of  the  president's  act  in  granting  the  extension  of 
time,  nor  that  the  respondent  was  estopped  from  ignoring 
the  alleged  extension  of  time  by  reason  of  anything  that  Mr. 
Price  did  or  omitted  to  do.  The  court,  therefore,  did  not 
err  in  granting  the  motion  for  a  nonsuit.  In  view  of  this 
conclusion,  the  other  matters  discussed  by  counsel  became 
inunateriaL 

The  judgment  is,  therefore,  affirmed,  with  costs  to  re- 
spondent. 

STEAUP,  a  J.,  and  McCARTT,  J.,  concur. 


HILTON  V.  SLOAN  et  aL 

No.  2055.    Decided  April  10,  1910  (108  Pac  680). 

CotTBTS — Stabe  Decisis — Operation  of  Doctrine.  Where  the  spe- 
cific gronnd  of  estoppel  is  alleged  in  an  action  and  passed  upon, 
the  decision  is  not  a  ruling  on  all  other  grounds  of  estoppel,  so  as  to 
be  Btare  deoUia  as  to  such  grounds.     (Page  363.) 
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2.  Dower— Estoppel  to  Ciaim.  Complainant  was  married,  and  after- 
wards, in  1873,  she  and  her  husband  obtained  a  purported  diyorce 
from  the  church,  which  was  in  fact  invalid*  Complainant  and  her 
husband  lived  apart  thereafter  until  1900,  when  the  latter  died,  and 
during  that  time  complainant  never  asked  for  or  received  aid  from 
her  husband,  and  they  both  lived  as  unmarried  persons,  and  com- 
plainant went  by  her  maiden  name  until  1876,  when  she  married  an- 
other in  the  same  city  in  which  she  and  her  first  husband  lived,  and 
complainant  was  thereafter  known  by  the  name  of  her  second  hus- 
band, and  in  1887 — 89  she  joined  her. second  husband  in  conveyances 
which  were  recorded,  and  complainant  raised  a  large  family  by  her 
second  husband.  After  their  alleged  divorce,  her  first  husband  con- 
veyed the  property  in  controversy  as  an  unmarried  man ;  he  then  liv- 
ing near  such  property.  At  least  six  months  before  his  death  com- 
plainant was  informed  of  a  decision  of  the  court  holding  church 
divorces  invalid,  but  continued  to  live  with  her  second  husband  as 
husband  and  wife.  Held,  that  complainant  was  estopped,  as  against 
bona  fide  grantees  of  her  husband  after  their  alleged  divorce  or 
purchasers  therefrom,  from  claiming  dower  in  the  land  sold  by  him. 
(Page  364.) 

3.  Estoppel— Estoppel  in  Pais — ^Knowledge  of  Facts — ^NEOEssrrr. 
In  order  to  be  estopped,  one  need  not  in  every  case  know  the  truth 
concerning  material  facts  or  intend  to  deceive  the  person  injured 
if,  under  the  circumstances,  he  had  a  reasonable  means  of  ascertain- 
ing such  facts.     (Page  Zt2.) 

4.  Estoppel— Equitable  Estoppel — Silence.  Inaction  or  silence  may 
under  some  eircumstances  amount  to  a  misrepresentation  and  con- 
cealment of  the  true  facts,  so  as  to  raise  an  equitable  estoppel. 
(Page  373.) 

6.  Estoppel— Equitable  Estoppel— Natubb  of  Dootsine — ^"Estoppel 
IN  Pais."  The  doctrine  of  "estoppel  in  pais"  is  an  equitable  doc- 
trine originally  applied  to  prevent  an  advantage  to  be  taken  of  strict 
legal  rights,  and  the  equities  of  the  particular  facts  must  control 
in  applying  it.     (Page  374.) 

6.  Action — Eqxtitable  Defense — ^Estoppel — ^Doweb.  In  view  of  Const, 
art.  8,  sec.  19,  providing  that  there  shall  be  but  one  form  of  action  for 
the  administration  of  both  law  and  equity,  an  equitable  estoppel 
may  be  pleaded  as  a  defense  in  a  legal  action  for  dower.  (Pago 
374.) 

7.  Dower— Conveyance  bt  Husband — Bona  Pidb  Purchasers.  Or- 
dinary a  claim  of  dower  cannot  be  defeated  by  a  claim  of  a  bona 
fide  purchaser  of  the  land  from  the  husband.     (Page  378.) 

8.  Estoppel — Equitable  Estoppel.  When  one  of  two  innocent  pur- 
chasers must  suffer  by  the  acts  of  a  third  person,  he  who  has  enabled 
the  latter  to  cause  the  loss  must  sustain  it.     (Page  379.) 
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-9.  DowEB — Nature  of  Right.  Dower  is  merely  an  inclioate  right 
which  may  never  become  a  vested  interest.     (Page  379.) 

10.  DowEB— Defenses — ^Estoppel.  The  wife's  right  to  dower  is  not 
affected  bj  the  husband's  representations  npon  selling  the  land 
that  he  is  unmarried  unless  she  permits  innocent  persons  to  deal 
with  him  in  good  faith  as  an  unmarried  man  with  actual  or  con- 
structive knowledge  of  his  repreisentations.     (Page  379.) 

11.  EsKMTEir— Equitable  Estoppel — Persons  EifTiTLED — Gbaivisbs. 
One  purchasing  land  from  another  who  was  entitled  to  invoke  an 
estoppel  as  against  claimants  thereto  may  himself  rely  on  the  es- 
toppel, though  he  had  knowledge  of  facts  when  purchasing  which 
would  have  prevented  his  grantor  from  invoking  the  estoppel  had 
the  latter  known  them.     (Page  383.) 

Appeal  from  District  Court,  Third  District;  Hen.  0.  W. 
Morse,  Judge. 

Separate  actions  by  Annie  F.  A.  BKlton  against  Robert 
W.  Sloan  and  others ;  against  Adolph  M.  Anderson  and  oth- 
ers; against  Everard  Bierer,  Jr.,  and  others;  against  Fred 
Stauffer  and  others;  against  Nellie  M.  Blair  and  others; 
against  Salt  Lake  City ;  against  Mae  C.  Beamer  and  others ; 
and  against  Elizabeth  Goeghegan  and  others. 

Judgment  for  plaintiff  in  each  case.    Defendants  appeal. 

Reveksed  with  direotions  to  bnteb  judgments  quiet- 
ing TITLE  IN  DEFENDANTS. 

See,  also,  Hilton  v.  Snyder,  37  Utah,  384,  108  Pac.  698. 

Barnard  J.  Stewart  for  appellants. 

N.  V.  Jones  {Ogden  Riles,  of  counsel),  for  respondent. 

FRICK,  J. 

The  foregoing  eight  cases  were  tried  together  in  the  dis- 
trict court,  are  presented  to  this  court  in  one  record,  and, 
as  the  decision  in  each  one  of  them  substantially  depends 
upon  the  same  state  of  facts  and  must  be  based  upon  the 
same  legal  and  equitable  principles,  we  shall,  for  the  pur- 
poses of  this  opinion,  treat  them  all  as  one  case. 


Digitized  by 


Google 


362  Thibtt-Seven  Utah. 

The  actions  were  instituted  by  respondent  to  recover  dower 
in  certain  real  estate  as  the  surviving  widow  of  one  Dr. 
John  R  Park,  deceased.  The  appellants  dispute  respond- 
ent's right  to  dower  on  two  grounds:  (1)  That  she  is  not 
the  widow  of  said  Dr.  Park  for  the  reason  that  respondent 
and  said  Park  had  never  been  married;  and  (2)  that,  even 
though  they  had  at  one  time  been  married,  respondent,  by 
reason  of  her  conduct,  was  estopped  from  successfully  main- 
taining the  actions  to  recover  dower  in  the  lands  described 
in  her  complaints  and  of  which  appellants  were  in  possession 
either  as  the  purchasers  or  as  the  grantees  from  the  pur- 
chasers of  said  Dr.  Park,  deceased.  The  pleas  of  estoppel 
are  quite  lengthy.  It  must  suffice  to  say  that  the  facts  set 
forth  in  each  of  the  pleas  are  sufficient  in  form  and  sub- 
stance to  entitle  the  appellants  to  prove  equitable  estoppels, 
or,  as  they  are  sometimes  called,  estoppels  in  pais,  against 
respondent,  if  such  estoppels  are  available  in  these  actions 
as  a  defense.  Upon  a  hearing  of  the  cases,  the  trial  court 
found  the  issue  of  marriage  in  favor  of  respondent;  while 
upon  the  issue  of  estoppel  the  parties  had  stipulated  the 
facts  to  be  substantially  as  they  were  set  forth  in  the  several 
pleas,  and  the  court  found  as  a  conclusion  of  law  from  the 
conceded,  facts  that  they  did  not  constitute  an  estoppel,  and 
thus  both  issues  were  resolved  against  appellants,  and  they 
now  present  the  record  to  this  court  for  review. 

The  principal  errors  assigned  are:  (1)  That  the  court 
erred  in  its  finding  that  the  respondent  and  said  Dr.,  Park 
were  in  fact  married,  and  that  they  sustained  the  relation  of 
husband  and  wife  at  his  death ;  and  (2)  that,  conceding  that 
the  respondent  and  said  Dr.  Park  were  in  fact  married,  the 
court  nevertheless  erred  in  its  conclusion  of  law  that  re- 
spondent was  not  estopped  from  successfully  asserting  her 
right  to  dower  in  the  lands  in  question  by  reason  of  her 
conduct  The  facts  upon  which  this  estoppel  is  claimed  we 
shall  refer  to  more  fully  hereinafter. 

So  far  as  the  error  relating  to  the  finding  of  the  marriage 
is  concerned,  we  remark  that  the  same  grounds  against  such 
a  finding  are  now  urged  that  wero  insisted  on  in  the  cases 
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of  nUton  V.  Roylance,  25  TJtali,  129,  69  Pac  660,  58  L.  R 
A.  723,  95  Am.  St.  Eep.  821,  and  Hilton  v.  Stewart,  25 
Utali,  161,  69  Pac  671.  Moreover,  the  evidence  and  all 
the  facts  and  circumstances  disclosed  by  the  record  before 
us  are  substantially  the  same  as  they  were  made  to  appear 
to  this  court  by  the  records  of  the  two  cases  referred  to. 
While  it  is  urged  that  there  is  some  new  evidence  of  an 
expert  character  relative  to  the  difference  between  a  so-called 
"sealing^*  and  a  marriage  ceremony,  we  are  of  the  opinion 
that  this  difference  cannot  affect  the  result  as  reached  in 
nUton  V.  Roylance,  supra.  We  shall  therefore  not  enter 
upon  a  discussion  upon  the  question  of  marriage,  but,  for 
the  purposes  of  this  decision,  we  shall  consider  that  ques- 
tion as  settled  by  the  case  last  referred  to.  The  only  ques- 
tion we  shall  discuss,  therefore,  is  the  question  of  estoppel. 
Respondent  asserts  that  this  question  has  been  settled  by 
this  court  in  the  case  of  Norton  v.  Tufts,  19  Utah,  470, 
67  Pac  409,  and  in  Hilton  v.  Roylance,  supra.  In  the 
latter  case  respondent  herein  was  appellant,  and  the 
question,  she  now  insists,  was  there  determined  in  1 

her  favor,  and  is  therefore  stare  decisis  at  least  If 
the  precise  question  now  raised  by  appellant  was  in  fact 
presented  in  the  two  cases  referred  to,  or  in  either  one  of 
them,  and  was  there  considered  and  decided  as  respondent 
claims,  then  we  ought  not,  except  for  the  most  cogent  rea- 
sons, disturb  the  ruling  there  made.  In  order  to  determine 
whether  respondent's  conclusions  are  correct  with  respect 
to  the  scope  and  effect  of  those  two  decisions,  we  have  not 
only  had  recourse  to  the  text  of  the  decisions,  but  have  care- 
fully examined  the  pleadings,  the  findings  of  fact,  and  the 
conclusions  of  law,  the  assignments  of  error,  and  the  argu- 
ments of  counsel  as  found  in  their  briefs  in  those  cases, 
and  from  all  the  matters  above  referred  to  have  been  forced 
to  the  conclusion  that  the  precise  question  now  presented  for 
decision  was  not  attempted  to  be,  nor  was  it,  decided  in 
either  of  those  cases.  Mrs.  Wickel,  the  dower  claimant  in 
the  case  of  Norton  v.  Tufts,  claimed  to  be  the  surviving 
widow  of  one  Elbridge  Tufts  under  circumstances  somewhat 
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similar  to  those  under  which  respondent  daims  to  be  the 
surviving  widow  of  Dt,  Park.  The  attorneys  for  Mr.  2for- 
ton  claimed  that  she  was  equitably  estopped  from  claiming 
dower  in  the  mortgaged  premises  as  against  Norton^  the 
mortgagee,  because  she  had  permitted  Mr.  Tufts  and  the  so- 
called  Mrs.  Tufts  to  live  and  cohabit  together  as  husband 
and  wife  for  a  long  period  of  time  without  any  protest  or 
objection,  and,  further,  that  she,  under  her  "church  divorce,^^ 
had  herself  married  Mr.  Wickel,  and  by  so  doing  had 
recognized  the  validity  of  the  church  divorce,  and  that  2 

by  such  conduct  she  had  misled  the  public,  and  hence 
ought  to  be  estopped  from  claiming  any  interest  in  Tuft's 
property  as  his  surviving  widow.  The  attorneys  for  Mrs. 
Wickel  answered  this  contention  by  insisting  that,  while  Mrs. 
Wickel  did  obtain  a  church  divorce  and  in  reliance  upon  its 
validity  did  intermarry  with  one  John  Wiciel,  she  neverthe- 
less, as  soon  as  she  learned  that  the  church  divorce  was  void 
and  of  no  effect,  ceased  to  live  and  cohabit  with  the  man  whom 
she  had  married,  and  thereafter  began  an  action  against  El- 
bridge  Tufts,  her  husband,  for  a  legal  divorce,  which  action 
was  pending  when  Mr.  Norton  obtained  his  interest  in  the 
premises  in  which  Mrs.  Wickel  claimed  her  dower  right, 
and  that,  in  view  of  these  facts,  Mr.  Norton  knew  of  Mrs. 
WickeFs  claim  when  he  obtained  the  mortgage,  and  hence 
she  was  not  equitably  estopped  as  against  Mr.  Norton.  From 
what  this  court  in  speaking  through  District  Judge  Bolapp 
said,  it  would  seem  that  the  decision  in  Norton  v.  Tufts  was 
in  part  at  least  based  upon  the  ground  contended  for  by 
Mrs.  WickePs  attorneys.  At  page  477  of  19  Utah,  at  page 
411  of  57  Pac.,  in  discussing  the  grounds  of  estoppel.  Judge 
Kolapp  said:  "In  this  case  it  appears  that>  prior  to  the 
time  the  plaintiff  took  this  mortgage  Eleanor  B.  Wickel  had 
commenced  divorce  proceedings  against  her  husband  in  the 
proper  court  in  this  state;  and.it  is  not  claimed  that  she 
had  any  knowledge  either  of  the  plaintiff's  purpose  to  loan 
her  husband  money,  or  of  the  fact  that  the  latter  executed 
the  mortgage  sought  to  be  foreclosed ;  so  that  she  was  never 
able  to  advise  plaintiff  of  her  claim  during  any  time  that 
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Buch  information  would  have  been  of  benefit  to  her.  We  do 
not  understand  that  mere  silence^  under  such  cireumstanceSy 
would  amount  to  an  estoppel;  because,  while  probably  it 
would  haye  been  her  duty  to  speak,  and  make  known  her 
daim,  had  she  been  advised  that  her  husband  was  about  to 
make  the  mortgage  in  question,  yet  prior  to  such  proposed 
action  she  could  not  reasonably  apprehend  that  her  husband, 
after  being  made  acquainted  through  the  divorce  proceed- 
ings with  the  fact  that  she  claimed  to  be  his  wife,  would 
execute  a  mortgage  to  the  plaintiff,  or  any  other  person,  and 
permit  a  woman  having  no  interest  in  the  property  to  as- 
sume to  sign  such  document  for  the  apparent  purpose  of 
releasing  dower.  If  the  plaintiff  in  this  case  was  misled, 
it  was  through  the  wrongs  of  Elbridge  Tufts,  and  not 
through  any  negligence  or  fault  of  the  defendant  Eleanor 
B.  Wickel/'  From  the  forgoing  it  seems  that  the  court 
assimied  that  the  commencement  and  pendency  of  the  action 
for  a  divorce  by  Mrs.  Wickel  "prior  to  the  time  plaintiff 
(Norton)  took  his  mortgage"  was  in  itself  sufficient  to  ap- 
prise Mr.  Norton  of  Mrs.  WickeFs  claim  that  she  was  the 
lawful  wife  of  Mr.  Tufts.  The  court  thus,  in  effect  at  least, 
held  that  if  Mrs.  Wickel,  by  her  former  conduct,  had  held 
out  to  the  world  that  Mr.  Wickel,  and  not  Mr.  Tufts,  was 
her  husband,  she  immediately,  upon  learning  her  true  status, 
had  likewise  openly  by  a  proper  action  in  court  disavowed 
her  relation  with  Mr.  Wickel,  and  had  announced  that,  not- 
withstanding her  apparent  former  relation  with  Mr.  Wickel, 
she  nevertheless  was  the  lawful  wife  of  Mr.  Tufts.  The 
controlling  elements  upon  which  the  court  seemingly  based 
the  decision  therefore  were:  (1)  That  Mrs.  Wickel,  upon 
learning  of  the  invalidity  of  the  church  divorce,  at  once 
ceased  to  live  and  cohabit  with  Mr.  Wickel,  and  by  com- 
mencing an  action  for  divorce  against  Mr.  Tufts  had  ef- 
fectually repudiated  that  which,  by  her  former  conduct,  the 
public  g^ierally  had  a  right  to  assume  as  true,  namely,  that 
she  was  not  the  wife  of  Mr.  Tufts  because  she  was  the  wife 
of  John  Wickel;  and  (2)  that  Mr.  Norton  at  the  time  he 
obtained  the  mortgage,  if  he  did  not  actually  know  of  Mrs. 


Digitized  by 


Google 


368  Thibty-Seven  Utah. 


WickeFs  daim  that  she  was  the  wife  of  Mr.  Tufts,  at  least 
had  the  means  at  hand  to  ascertain  that  fact,  and  that  Mrs. 
Wickel  in  no  way  misled  nor  attempted  to  mislead  him. 
As  is  dear  from  the  opinion,  therefore,  the  court  found  that 
Mrs.  Wickel,  neither  in  law  nor  in  fact,  had  misled  Mr. 
Norton,  and  hence  was  not  estopped  from  asserting  her  daim 
as  against  him.  The  contention  of  appellants  in  these  cases 
is  to  the  effect  that  respondent  by  her  acts  and  conduct 
misled  them  into  dealing  with  Dr.  Park  as  an  unmarried 
man,  and,  if  she  is  now  permitted  to  enforce  her  daims 
against  them,  it  can  only  be  done  by  gainsaying  the  effect 
of  her  conduct  to  their  detriment.  This,  the  appellants 
claim,  equity  and  good  consdence  forbid. 

From  the  foregoing  we  think  it  is  quite  clear  that  the 
real  ground  of  estoppel  now  urged  was  not  dedded  to  be  an 
element  in  the  case  of  Norton  v.  Tufts,  and  hence  was  not 
passed  on  in  that  case.  While  it  is  true  that  there  was  at 
least  an  attempt  to  set  up  an  estoppel  in  the  answer  in 
Hilton  V.  Roylance,  it  is  equally  true  that  the  trial  court 
made  no  rulings  or  in  any  way  alluded  to  this  issue,  either 
in  the  findings  of  fact  or  conclusions  of  law  in  that  case. 
The  findings  of  fact  and  conclusions  of  law  in  that  case 
were  limited  to  the  one  issue,  namely  the  issue  of  marriage, 
and  the  trial  court  found  that  the  respondent  in  these  cases 
and  Dr.  Parks  were  not  married,  and  that  she  was 
not  Dr.  Park's  widow,  and  hence  had  no  right  of  dower 
in  his  estate.  If  the  question  of  estoppel  was  thus  an  issue 
in  Hilton  v.  Roylance,  the  parties,  as  well  as  the  trial  court, 
had  ignored  and  abandoned  it;  and,  if  this  be  so,  it  is  not 
easy  to  see  how  this  court  could  have  reviewed  an  issue  which 
was  not  considered  or  passed  upon  in  some  form  by  the 
trial  court.  It  is  true  that  the  respondent,  who  was  the 
appellant  in  that  case,  insisted  in  her  brief  and  argument 
that  she  was  not  estopped,  and  it  is  equally  true  that  Mrs. 
Roylance,  the  respondent  in  that  case,  urged  in  her  brief 
and  argument  that  Mrs.  Hilton,  the  respondent  here  was  es- 
topped, but  such  estoppel  was  asserted  upon  th?  following 
groimds :    "On  the  ground  of  public  policy,  public  morality, 
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and  public  decency,  appellant  is  estopped  from  obtaining  any 
relief  whatever  in  this  case,  or  from  claiming,  asserting,  or 
establishing  that  she  is,  or  ever  was,  the  wife  of  Dr.  John 
R.  Park*'  See  page  48^  respondent's  brief  in  the  case 
of  Hilton  V.  Roylance.  The  claim  of  estoppel  was,  therefore, 
a  mere  general  claim  that  respondent  was  estopped  from 
claiming  to  be  the  wife  of  Dr.  Park.  This  court  in  the 
opinion  in  Hilton  v.  Roylance  treated  the  matter  even  more 
generally.  All  that  is  said  upon  this  question  is  foimd  on 
page  159  of  25  Utah,  on  page  671  of  69  Paa,  where  Mr. 
Justice  Bartch,  speaking  for  the  court,  said:  "Nor,  imder 
the  circumstances  disclosed  in  evidence,  is  she  now  estopped 
from  asserting  her  marriage  with  Dr.  John  R.  Park,  or  from 
denying  the  legality  of  her  subsequent  marriage.^^  Not  a 
word  is  there  said,  nor  intimation  made  that  she  is  estopped, 
for  special  reasons  as  against  a  particular  grantee  of  Dr. 
Park,  her  alleged  husband,  but  the  statement  of  the  court 
is  confined  to  two  matters,  namely,  her  marriage  with  Dr. 
Park  and  her  subsequent  marriage  with  Mr.  Hilton.  The 
court  simply  held  that  she  was  not  estopped  from  claiming 
the  former  nor  denying  the  legality  of  the  latter.  All  this 
may  be  conceded  as  a  general  proposition,  and  yet,  when 
we  come  to  apply  her  conduct  concretely  to  particular  in- 
dividuals who  had  dealings  with  Dr.  John  R  Park,  her 
husband,  during  his  lifetime,  it  may  be  that  upon  the  prin- 
ciples of  common  justice  and  in  good  conscience  she  should 
be  estopped  as  against  such  individuals  who  claim  as  the 
innocent  purchasers  and  grantees  of  Dr.  Park.  This  latter 
is  the  claim  that  is  now  presented,  and  as  a  basis  for  which 
the  parties  to  the  present  actions  made  an  agreed  statement 
•of  facts  upon  which,  as  we  have  already  stated,  the  trial 
court  based  its  conclusion  that  respondent  was  not  estopped. 
That  the  former  members  of  this  court  recognized  a  distinc- 
tion between  the  general  claim  of  estoppel  as  passed  on  in 
HiUon  V.  Roylance  and  the  claim  of  estoppel  as  now  made 
is  clearly  shown  from  what  is  said  in  a  case  decided  nearly 
three  years  after  the  decision  in  the  Eoylance  case,  namely, 
the  case  of  In  re  Park  Estate,  29  Utah,  267,  81  Pac  83. 
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In  the  latter  case  Mr.  Chief  Justice  Bartch,  who  was  the 
writer  of  the  opinion  in  the  Roylance  case,  at  page  264 
of  29  Utah,  at  page  84  of  81  Pac,  in  referring  to  the  plea 
of  estoppel,  says:  "Whether  she  can  now  maintain  such 
suits  against  innocent  third  parties  who  made  such  purchase 
ignorant  of  the  status  existing  between  her  and  the  vender, 
or  whether  her  conduct  during  the  lifetime  of  the  vender 
was  such  as  to  estop  her  from  maintaining  them,  are  ques- 
tions which  we  do  not  decide;  the  same  not  being  material 
to  this  decision.  Such  questions  can  only  be  determined 
upon  proper  pleadings  and  proof.  There  is  nothing  in  this 
case  showing  an  estoppel."  The  "suits"  referred  to  by  the 
Chief  Justice  are  the  very  suits  that  are  now  being  prose- 
cuted by  respondent  on  the  one  hand  and  defended  by  ap- 
pellants upon  the  other.  From  the  foregoing  it  seems  clear 
to  us  that  the  issue  of  estoppel  as  now  presented  for  decision 
was  neither  presented  nor  decided  in  either  of  the  cases  to 
which  reference  has  been  made. 

Neither  can  it  be  said  that  the  question  was  necessarily 
involved,  and  hence  decided,  although  not  discussed,  by  the 
court  This  contention  might  be  sound  if  the  parties  to  the 
actions,  as  well  as  the  court,  had  not  specifically  stated  what 
the  character  of  the  estoppel  was  that  was  claimed  on  the 
one  hand  and  defended  on  the  other  and  finally  decided  by 
the  court.  When  a  specific  ground  for  an  estoppel  is  alleged 
and  the  court  passes  upon  such  ground  only,  it  cannot  with 
any  show  of  reason  be  said  that  such  ground  includes  all  other 
grounds  of  estoppel,  and,  because  the  court  considered  and 
passed  upon  that  ground,  therefore  every  possible  ground 
which  may  be  urged  in  a  subsequent  case  has  been  included 
in  the  formed  decision,  and  has  thus  become  store  decisis. 
We  do  not  understand  this  to  be  the  law. 

The  question,  therefore,  is:  Do  the  conceded  facts  oon- 
stitute  an  estoppel  in  pais  in  favor  of  appellants,  who  are 
all  grantees  or  purchasers  from  the  grantees  of  Dr.  Park,  the 
former  husband  of  respondent  ?  The  material  facts  upon  the 
issue  of  estoppel,  as  either  agreed  to  or  not  disputed,  in  sub- 
stance, are :    That  on  the  5th  day  of  December,  1872,  at  Salt 
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Lake  City,  Utah,  the  respondent  and  Dr.  Park,  by  a  certain 
ceremony  which  this  court  has  held  constituted  a  valid  mar- 
riage contract,  became  husband  and  wife ;  that  on  the  19th 
day  of  March,  1873,  the  respondent  and  said  Dr.  Park 
obtained  what  was  by  them  supposed  to  be  a  divorce  from 
their  church,  which  is  in  words  and  figures  as  follows: 
"Know  all  persons  by  these  presents:  That  we  the  under- 
signed John  R  Park  and  Annie,  his  wife,  before  her  mar- 
riage to  him  Annie  Armitage  do  hereby  mutually  covenant, 
promise  and  agree  to  dissolve  all  the  relations  which  have 
hitherto  existed  between  us  as  husband  and  wife,  and  to  keep 
ourselves  separate  and  apart  from  each  other,  from  this  time 
forth.  In  witness  whereof,  we  have  hereunto  set  our  hands 
at  Salt  Lake  City,  U.  T.,  this  19th  day  of  March,  A.  D.  1873. 
Signed  in  the  presence  of  D.  McKenzie.  James  Mack.  John 
R  Park.  Annie  Flora  Park.''  That  said  Dr.  Park  died 
testate  on  the  30th  day  of  September,  1900,  at  Salt  Lake 
City,  TJtak  That  said  Dr.  Park  lived  continuously  in  Salt 
Lake  City  from  December,  1872,  to  the  time  of  his  death, 
and  respondent  continuously  lived  therein  from  1872  to  the 
time  of  triaL  That  respondent  and  said  Dr.  Park  never  ap- 
plied for  nor  obtained  a  divorce  from  any  court  of  this  or 
any  other  state.  That  they  never  lived  nor  cohabited  together 
as  husband  and  wife,  and  respondent  never  demanded  sup- 
port from  said  Dr.  Park  during  his  lifetime,  nor  received 
any  aid  from  him.  That  said  Dr.  Park,  in  1872,  and  for 
many  years  thereafter,  was  president  of  the  University  of 
Deseret,  subsequently  and  now  the  University  of  Utah.  That 
for  many  years  before  and  up  to  within  a  short  time  of  his 
death  he  was  state  superintendent  of  public  instruction. 
That  during  the  whole  period  of  time  from  1872  up  to  the 
time  of  his  death  he  lived  as  and  represented  himself  to  be  an 
unmarried  man,  and  that  in  making  the  several  conveyances 
set  forth  in  the  pleadings  in  the  foregoing  actions  he  repre- 
sented himself  to  be  and  did  convey  the  lands  in  question  as 
a  single  man.  That  each  purchaser  before  he  obtained  his 
conveyance  caused  the  title  to  the  land  to  be  examined  by  a 
competent  lawyer  who  approved  the  title  as  free  from  all  in- 
87    Utali— 24 
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cumbrances  and  claims.  That  said  Dr.  Park  lived  near  the 
real  estate  in  question  when  the  conveyances  were  made,  and 
that  respondent  never  was  in  possession  or  occupancy  thereof, 
either  with  said  Dr.  Park  or  otherwise.  That  after  obtain- 
ing the  so-called  church  divorce  the  respondent  went  by  her 
maiden  name  of  Annie  Armitage,  and  by  that  name,  in  1875, 
married  one  William  Hilton,  an  unmarried  man,  in  Salt 
Lake  City.  That  said  respondent  and  said  Hilton  from 
thence  forward  continuously  lived  and  cohabited  together  in 
Salt  Lake  City  as  husband  and  wife,  said  respondent  being 
thenceforth  known  as  the  wife  of  said  Hilton,  and  wait  by 
the  name  of  Mrs.  Hilton.  That  said  respondent  and  said 
Hilton,  while  sustaining  the  relations  aforesaid,  reared  a  fam- 
ily of  ten  children,  who  were  bom  to  them  from  the  time  of 
their  said  reputed  marriage  up  to  the  time  of  the  death  of 
said  Dr.  Park.  That  during  the  years  1887-89  said  respond- 
ent joined  in  conveyances  of  real  estate  by  said  Hilton  as  his 
wife,  all  of  which  conveyances  were  recorded  in  the  public 
records  of  Salt  Lake  county.  That  said  respondent,  at  least 
six  months  prior  to  the  death  of  said  Dr.  Park,  was  informed 
and  knew  that  by  the  decision  of  this  court  the  so-called 
church  divorces  were  declared  absolutely  void  and  of  no  force 
or  effect,  and  that  the  marrige  relation  which  was  attempted 
to  be  dissolved  by  such  a  divorce  still  continued  in  full  force 
and  effect.  That,  notwithstanding  such  knowledge  on  her 
part,  she  continued  to  live  and  cohabit  with  said  William  Hil- 
ton as  his  wife,  and  said  nothing  about  her  marriage  with 
Dr.  Park,  or  as  to  being  his  wife  until  after  his  death,  after 
which  she  and  said  Hilton  entered  into  a  legal  marriage, 
after  which  they  continued  to  live  and  cohabit  together  as 
husband  and  wife  the  same  as  they  had  theretofore  done. 
While  the  time  when  the  original  conveyances  of  the  lands  in 
question  were  made  by  Dr.  Park  is  stated  to  have  been  during 
the  years  1888  and  1889,  the  time  when  the  present  holders 
obtained  their  conveyances  from  the  prior  grantees  of  Dr. 
Park  does  not  appear,  except  in  the  Geoghegan  case.  This 
we  do  not  deem  as  material,  for  the  reason  that  it  is  made  to 
appear  that  all  of  the  present  claimants,  as  well  as  their  gran^ 
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ore,  for  many  yeare  lived  in  Salt  Lake  City,  and  at  least 
some  of  them  personally  knew  Dr.  Park  Further,  the  facts 
clearly  disclose  that  all  knew  him  by  reputation  as  a 
public  educator  and  as  a  single  man,  and  that,  when 
they  obtained  the  property  in  question,  each  purchaser  had 
the  title  examined  as  aforesaid,  and  the  inference  is  cer- 
tainly strong,  if  not  conclusive,  that  the  original  purchasera 
from  Dr.  Park  and  of  whom  the  present  claimants  are  gran- 
tees relied  upon  Dr.  Park's  conduct,  habits,  and  mode  of 
life  as  well  as  upon  his  declarations  and  representations  that 
he  was  an  unmarried  man,  and  as  such  conveyed  the  property 
in  question.  Out  of  all  the  claimants  there  is  but  one, 
namely  Elizabeth  Goegh^an,  who  it  appears  knew  when  she 
purchased  the  premises  that  respondent  claimed  a  dower 
ri^t  therein,  but  the  original  grantee  of  Dr.  Park  obtained 
the  property  now  owned  by  Mrs.  Qoeghegan  imder  the  cir^ 
cumstances  above  detailed.  We  shall  have  occasion  to  refer 
to  this  phase  of  the  case  again.  Finally,  it  is  conceded  that 
each  one  of  the  original  grantees  from  Dr.  Park  purchased 
the  property  conveyed  to  him  in  good  faith  for  value,  and 
that  each  one  of  the  claimants  purchased  in  the  belief  that 
he  was  acquiring  an  absolute  and  imincumbered  title,  and 
that  none  of  them,  except  Elizabeth  Goeghegan,  had  knowl- 
edge, either  directly  or  indirectly,  of  respondent's  claim  or 
of  her  relation  to  Dr.  Park  at  the  time  of  acquiring  the  prop- 
erty. The  total  value  of  tiie  real  estate  of  which  Dr.  Park 
became  seised  after  1872,  and  which  was  alienated  by  him 
before  his  death,  is  stipulated  to  be  about  $70,000. 

Appellants  contend  that  the  foregoing  facts,  including  the 
inferences  that  may  be  deduced  therefrom,  together  with  the 
circumstances  disclosed,  constitute  an  equitable  estoppel  in 
their  favor  as  against  the  dower  claim  of  respondent.  Upon 
the  other  hand,  respondent,  in  effect,  insists  that  whatever 
might  be  the  rule  as  applied  to  other  daims,  as  to  the  claims 
for  dower,  the  facts  are  entirely  insufficient  to  constitute 
equitable  estoppel.  Without  here  repeating  what  she  daims 
in  this  regard,  and  without  formulating  a  statement  of  the 
necessary  elements  constituting  estoppel,  it  must  suffice  to 
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say  that  she  relies  on  the^  usual  elements  which  the  courts 
under  a  large  variety  of  circumstances  have  declared  to  he 
necessary  in  order  to  successfully  invoke  an  equitable  estop- 
pel or  estoppel  in  pais.  The  usual  formula  is  perhaps  as 
clearly  stated  as  it  can  be  by  Mr.  Pomeroy  in  section  805, 
vol.  2  (2d  Ed.)  of  his  excellent  work  on  Equity  Jurispru- 
dence, to  which  we  refer  the  reader.  Mr.  Pomeroy,  with  his 
usual  caution  and  loyalty  to  fundamental  principles,  prefaces 
the  formula  adopted  by  him  by  the  following  suggestion: 
"One  caution,  however,  is  necessary,  and  very  important. 
It  would  be  unsafe  and  misleading  to  rely  on  these  general 
requisites  as  applicable  to  every  case  without  examining  the 
instances  in  which  they  have  been  modified  or  limited." 
In  section  808  et  seq.,  in  discussing  the  formula  aforesaid, 
the  author  more  specifically  refers  to  conduct  which  may 
give  rise  to  an  estoppel,  and  we  think  that  the  author  clearly 
shows  that  it  is  not  a  rule  of  universal  application  that  a 
party,  in  order  to  be  estopped,  must  have  known  the  real 
truth  concerning  the  material  facts,  but  that  under 
peculiar  circumstances,  it  may  be  quite  sufficient  to  3 

create  an  equitable  estoppel  if  "the  party,  although 
ignorant  or  mistaken  as  to  real  facts,  was  in  such  a  position 
that  he  ov^ht  to  have  known  them^  so  that  knowledge  will  be 
imputed  to  him.  In  such  case  ignorance  or  mistake  will  not 
prevent  an  estoppel."  It  follows  as  a  matter  of  course  that, 
in  order  to  make  the  foregoing  rule  applicable,  the  party 
invoking  the  estoppel  must  show  that  at  the  time  he  acted 
upon  what  appeared  to  him  to  be  the  real  facts  he  lacked 
both  the  knowledge  and  the  reasonable  means  of  ascertain- 
ing the  real  facts,  and  that  he  relied  upon  the  facts  and  cir- 
cumstances as  they  then  appeared  to  him  in  view  of  the  con- 
duct of  the  party  against  whom  the  estoppel  is  invoked* 

Respondent  contends,  also,  that  the  claim  of  an  equitable 
estoppel  must  fail  if  for  no  other  reason  than  that  there  is 
no  evidence,  either  direct  or  inferential,  that  she  intended 
to  deceive  any  one  by  her  conduct  and  that  the  inference  is 
strong,  if  not  conclusive,  that  she  was  ignorant  of  her  own 
rights,  was  ignorant  of  the  legal  effect  of  the  church  divorce, 
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and  that  she  in  good  faith  believed  that  her  marriage  with 
Dr.  Park  was  legally  annulled,  and  that  the  one  with  Mr. 
Hilton  was  legal^  and  that  she  in  good  faith  acted  accord- 
ingly. This  claim  of  respondent  in  our  judgment  is  too 
broad.  It  is  not  necessary  that  in  all  cases  and  under  all 
circumstances  there  must  be  shown  an  actual  intention  to 
deceive  in  order  to  estop  a  person.  In  2  Herman  on  Estop- 
pel, etc.,  section  773,  in  referring  to  the  usual  claim  that,  in 
order  to  prevent  one  from  asserting  his  title  upon  the  ground 
of  an  estoppel,  an  actual  intention  to  deceive  must  be  shown, 
the  author  says:  "The  doctrine  (equitable  estoppel)  has  not 
in  equity  been  limited  to  cases  where  there  was  an  actual 
intention  to  deceive.  The  cases  are  numerous  where  the 
party  who  was  estopped  by  his  declarations  or  his  conduct 
to  set  up  his  title  was  ignorant  of  it  at  the  time,  and  of 
course,  could  have  had  no  actual  intention  .to  deceive  by  con- 
cealing his  title ;  yet,  if  the  circumstances  were  such  that  he 
ought  to  have  informed  himself,  it  has  been  held  to  be  con- 
trary to  equity  and  good  conscience  to  set  up  his 
title,  though  he  was  in  fact  ignorant  of  it  when  he  ♦ 

made  the  representations.*'  It  is  almost  unneces- 
sary to  add  that  mere  inaction  or  silence  may,  under  peculiar 
circumstances,  amount  to  both  misrepresentation  and  con- 
cealment of  the  true  status  of  things  which  are  important 
for  others  to  know  in  order  to  protect  their  full  interests. 
But  it  is  further  contended  that  the  right  of  dower  is  favored 
by  the  law,  and  that  the  widow  is  not  to  be  deprived  of  this 
right  except  where  she  has  been  guilty  of  some  actual  or 
intended  fraud.  Referring  to  section  756  of  the  volume  last 
above  quoted  from,  the  author,  in  answer  to  the  claim  that, 
to  constitute  an  estoppel  in  pais  the  party  to  be  estopped 
must  have  been  guilty  of  intentional  fraud,  says: 

^AII  that  Is  essential  is  that  there  should  he  such  conduct  on  the  part 
of  the  person  against  whom  the  estoppel  is  alleged  as  would  make  it 
a  fraud  for  him  to  gainsay  what  he  had  expressly  admitted  by  his 
words  or  tacitly  confessed  by  his  silence,  but  there  need  not  be  in  the 
precedent  acts  actual  fraud  or  evil  design.  All  that  is  meant  in  the 
expression  that  an  estoppel  must  possess  an  element  of  fraud  is  that  the 
eue  must  be  one  in  which  the  circumstances  and  conduct  would  render 
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it  a  fraud  for  the  party  to  deny  what  he  had  previously  induced  or  fuf- 
fered  another  to  believe  and  take  action  upon.  The  door  is  shut  against 
asserting  a  right  then  (when)  that  would  result  in  doing  an  injury  by 
the  party  asserting  it  to  some  other  person,  or  when  in  good  oonsdenoe 
and  honest  dealing  he  ought  not  to  be  permitted  to  gainsay  his  previous 
conduct" 

The  right  to  assert  an  estoppel  hy  appellants  against  re- 
spondenty  in  view  of  the  facts  and  cireumstanoes  of  the  cases 
at  bar,  rests  upon  purely  equitable  grounds.  An  estoppel  in 
pais  is  entirely  a  creature  of  courts  of  equity,  and  the  equi- 
ties of  the  particular  case  must  control  the  result  of  that 
case.  The  reasons  why  such  estoppels  were  called  into  exis- 
tence, and  when  and  to  what  extent  they  should  be  enforced, 
are  well  stated  by  the  author  in  section  739  of  2  Herman 
on  Estoppel  and  Bes  Judicata,  in  the  following  language: 

'This  doctrine  is  properly  and  peculiarly  a  doctrine  of  equity,  origin- 
ally introduced  there  to  prevent  a  party  from  taking  a  dishonest  and 
unconscientious   advantage  of   his   strict  legal  rights,  though, 
like  many  other  equitable  doctrines,  constantly  administered  at  5 

law.  The  ancient  practice  differed  from  the  modem,  and  in  actions 
at  law,  the  courts,  being  imable  of  giving  effect  to  this  equity,  were  often 
enjoined  where  the  party  insisted  on  his  rights  at  law  contrary  to  the 
equitable  doctrine.  The  office  of  equitable  estoppels  at  law  is  therefore 
like  that  of  injunctions  in  equity,  to  preclude  rights  that  cannot  be  as- 
serted consistently  with  good  faith  and  practice,  to  prevent  wrongs  for 
which  there  might  be  no  adequate  remedy.  And  they  should  conse- 
quently, when  the  circumstances  will  permit,  be  so  construed  and  mould- 
ed as  not  to  deviate  from  their  object;  and  those  cases  where  estoppels 
are  said  to  be  odious  or  not  favored  should  be  only  where  the  techni- 
cality of  the  estoppel  cannot  be  subservient  to  its  equity." 

We  have  thus  shown  the  general  principles  that  govern 
courts  in  applying  the  doctrine  of  estoppels  in  pais.  Some 
courts  have  mooted,  while  others  have  asserted,  the  proposi- 
tion that  an  equitable  estoppel  cannot  be  invoked  in  an  ao- 
tion  to  recover  dower,  unless  the  daim  for  dower  is  made 
in  a  proceeding  in  equity,  for  the  reason  that  the 
right  of  dower  is  purely  legal  and  is  enforceable  in  6 

a  law  action.    Whatever  anciently  may  have  been  the 
practice,  or  whatever  it  may  be  in  some  of  our  sister  jurisdic- 
,  tions,  our  Constitution  admits  of  no  doubt  upon  the  subject. 
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since,  by  section  19  or  article  8,  there  may  be  but  one  form 
of  action  in  which  both  law  and  equity  may  be  adminis- 
tered. Such,  we  think,  is  also  the  great  weight  of  authority 
as  appears  from  the  following  cases  in  which  dower  claims 
or  similar  rights  were  involved  and  litigated,  and  in  all  of 
which  the  courts  recognized  the  right  to  interpose  equitable 
estoppels  as  defenses.  (Prater  v.  Prater,  87  Tenn.  78,  9  S.  W. 
361,  10  Am.  St.  Rep.  623;  Torston  v.  Yordon,  32  K  J. 
Eq.  495;  Sedlak  v.  SedlaJc,  14  Or.  540,  13  Pac.  452;  Riche- 
son  V.  Simmons,  47  Mo.  20;  De  France  v.  Johnson  (C.  C.) 
26  Fed.  891 ;  Dimlap  v.  Thomas,  69  Iowa,  358,  28  N.  W. 
637.)  In  a  number  of  the  foregoing  cases  the  doctrine  is 
also  illustrated  and  applied  that,  while  particular  facts  may 
not  be  sufficient  to  estop  the  widow  as  against  the  estate 
of  the  deceased  husband,  they  may  nevertheless  be  sufficient 
to  estop  her  as  against  the  innocent  grantees  of  her  husband 
or  as  against  such  as  claim  through  such  grantees.  We  re- 
mark that  the  foregoing  cases,  with  possibly  one  or  two  ex- 
ceptions, are  not  claimed  by  us  as  cases  in  point  upon  the 
facts  and  circumstances  disclosed  by  the  record  before  us, 
but  what  we  daim  for  them  is  that  they  fully  sustain  the 
principles  for  which  we  contend.  The  case  of  Richeson  v. 
Simmons,  supra^  is  in  our  judgment  upon  principle  a  case 
directly  in  point.  The  equitable  estoppel  in  that  case  was 
based  upon  a  marriage  relation  which  legally  continued  to 
exist  as  in  the  cases  at  bar  after  it  was  assumed  by  the  par- 
ties to  the  original  marriage  contract  to  have  been  ended,  and 
the  estoppel  was  based  entirely  upon  the  conduct  of  the  par- 
ties to  the  original  marriage,  although  they  were  in  fact 
ignorant  of  their  real  legal  status.  Notwithstanding  this 
ignorance,  however,  the  court  enforced  the  doctrine  of  pro- 
tecting the  innocent  by  invoking,  if  necessary,  an  equitable 
estoppel  against  one  who  by  his  conduct  had  induced  another 
to  act  although  likewise  innocent  of  any  intentional  deceit, 
fraud  or  wrongdoing.  The  language  of  Mr.  Justice  Wagner, 
who  wrote  the  opinion  in  Richeson  v.  Simmx)ns,  supra,  is 
so  apropos  to  some  of  the  facts  and  circumstances  in  the 
cases  at  bar  that  we  take  the  liberty  to  quote  from  the  opinion 
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Bomewliat  at  length.  At  page  27  of  the  volume  aforesaid 
(47  Mo.),  Mr.  Ju&tice  Wagner,  in  referring  to  the  estoppel, 
eaid: 

'Trom  all  the  investigatiaii  that  I  have  given  to  the  case  it  is  of  lint 
impression,  so  far  as  the  question  presented  is  concerned*  Now,  the  re- 
cord shows  that  since  1849,  a  period  of  20  years,  Mr.  Hill  and  Mrs. 
Barclay  l^ive  not  only  lived  separate  and  apart,  but  they  have  ceased 
to  intermeddle  with  the  affairs  of  each  other.  With  mutual  concurrence 
they  have  both  changed  their  situation  in  life.  Each  has  married  and 
brought  up  children,  built  up  separaite  and  distinct  property,  and  trans- 
acted their  business  without  regard  to  any  previous  connection  between 
them.  It  may  be  reasonably  inferred  that  there  is  not  any  very  amicable 
feeling  of  relationship  existing  between  than.  Under  such  circum- 
stances does  the  law  demand  or  require  the  absurdity  of  Mrs.  Barclay, 
when  she  wishes  to  dispose  of  her  private  property,  going  to  Mr.  Hill 
and  asking  him  to  join  in  the  conveyance,  when  at  the  same  time  he 
professes  to  be  the  husband  of  another  woman?  The  length  of  time 
that  has  elapsed,  the  manner  in  whidi  each  party  has  regarded  and 
treated  the  other  ought  to  operate  as  an  effectual  estoppel,  and  preclude 
either  party  from  an  attempt  to  intermeddle  in  the  affairs  of  the  other. 
For  upward  of  twenty  years  Mr.  Hill,  as  far  as  his  relationship  toward 
Mrs.  Barclay  ext^ids,  has  treated  her  as  a  feme  sole;  and  upon  no  prin- 
ciple of  justice  has  he  any  interest  in,  or  can  he  interfere  or  exert  any 
control  over,  her  property.  Mr.  Hill  is  not  here  claiming  any  right, 
but  it  is  set  up  in  defense  that  the  deed  is  not  valid  unless  he*  joins  and 
concurs.  But  I  am  of  this  opinion:  I  think  that  as  Mr.  Hill  has  vol- 
untarily renounces  his  marital  rights,  and,  by  a  course  of  policy  per- 
-  sisted  in  for  more  than  twenty  years,  has  led  Mrs.  Barclay  and  the 
whole  world  to  believe  that  all  control  or  interest  on  his  part  had  ceased 
and  been  surrendered,  he  can  no  longer  be  a  party,  nor  need  he  be  con- 
sulted in  any  disposition  she  may  see  proper  to  make  of  her  property. 
Any  other  conclusion  would  be  promotive  of  injustice  and  lead  to  the 
greatest  hardship." 

Bnt  we  need  not  go  to  the  extent  in  applying  the  estoppel 
in  the  cases  at  bar  that  the  Supreme  Court  of  Missouri  went 
in  Richeson  v.  Simmons.  True,  in  that  case  the  husband's 
rights  to  the  wife's  property  were  involved,  while  here  it  is 
the  wife's  rights.  In  the  Kicheson  case  it  was  held,  how- 
ever, that  by  reason  of  the  conduct  of  the  husband  and  wife, 
who  separated  and  lived  apart  from  each  other,  and,  in  the 
belief  that  they  were  legally  divorced,  each  in  good  faith 
intermarried  with  another,  and  continued  this  relation  until 
the  action  was  commenced  in  which  the  question  was  raised, 
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that  this  constituted  an  abandonment  of  all  marital  rights 
as  well  as  an  estoppel  against  enforcing  such  rights  as  against 
any  one  who  claimed  as  grantee  of  either  husband  or  wife, 
or  against  the  estate  of  either.  We  are  not  asked  to,  nor  is  it 
necessary  for  us  to  go  to  this  extent  in  these  cases.  To  hold 
that  a  wife  by  her  conduct  has  either  abandoned  or  forfeited 
all  of  her  marital  rights  as  against  her  husband  and  as  against 
his  estate  is  one  thing,  while  to  hold  that  by  her  conduct  she 
has  led  those  who  lived  in  the  same  community  with  her  and 
her  allied  husband  to  believe  that  he  was  a  single  man — 
that  all  may  deal  with  him  as  such — ^that  she  is  the  wife  of 
another  man,  and  that  by  reason  of  such  conduct  she  is  estop- 
ped as  against  those  who  actually  dealt  with  the  man  whom 
she  now  says  was  her  lawful  husband  in  the  belief  that  he 
was  a  single  man,  is  quite  a  different  thing.  To  hold  that 
by  respondent's  conduct  in  marrying  Mr.  Hilton  and  in 
continuously  for  many  years  living  and  cohabiting  with  him 
as  her  husband,  in  joining  with  him  as  his  wife  in  making 
conveyances  of  his  real  estate,  in  bearng  his  name,  and  rear- 
ing his  and  her  family  of  ten  children,  she  did  not  hold  out 
to  the  world  that  her  relations  with  him  were  precisely  what 
they  seemed  to  be,  and  that  she  had  absolutely  no  claim  what- 
ever upon  Dr.  Park,  would  be  to  ignore  the  universal  experi- 
ence of  mankind.  The  respondent  went  even  farther  than 
to  permit  others  to  deal  with  Dr.  Park  from  the  standpoint 
of  mere  appearances.  The  so-called  church  divorce,  while 
impotent  to  dissolve  the  existing  marriage,  nevertheless,  in 
effect,  said  to  Dr.  Park :  "You  may  deal  with  your  property 
as  an  unmarried  man.  Tou  may  represent  yourself  as  such, 
and  make  conveyances  of  your  property  in  your  name  as  a 
single  man.'*  In  view  of  this,  the  doctrine  that  a  husband 
may  not,  by  his  representations,  bind  the  wife  with  respect 
to  her  dower  right  in  his  property,  does  not  apply.  She  not 
only  in  effect  agreed  with  Dr.  Park  forever  to  abandon  him, 
but  she  acted  upon  such  agreement  herself  by  entering  into 
permanent  conjugal  relations  with  another,  and  thus,  by 
such  conduct,  openly  proclaimed  to  the  world  that,  not  only 
had  she  abandoned  all  personal  claims  upon  Dr.  Park,  but 
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that  all  the  world  might  deal  with  him  upon  that  basis.  If 
she  had  proclaimed  this  fact  from  the  housetops,  it  would  have 
been  no  more  effective  than  was  her  conduct,  continued,  as 
it  was,  from  day  to  day,  from  month  to  month,  and  from 
year  to  year  until  the  years  had  covered  almost  an  entire 
generation.  Under  such  circumstances,  it  is  idle  to  assert 
that  the  law  favors  dower,  and  that  nothing  short  of  a  legal 
relinquishment  or  the  strongest  grounds  for  an  estoppel  will 
ordinarily  deprive  the  wife  of  her  dower  right.  We  concede 
that  the  law  favors  the  dower  right,  and  is  tenacious  in  pro- 
tecting the  wif e^s  right  in  her  husband^s  estate.  We  also  con- 
cede that  the  doctrine  seems  established,  in  the  United  States 
at  least,  that  the  mere  claim  of  hona  fide  or  innocent  pur^ 
chasers  for  value  is  not  ordinarily  available  as  against  a 
widow^s  claim  of  dower.  (2  Scribner  on  Dower  (2d 
Ed.),  168;  Oano  v.  Oilruth,  4  G.  Greene  (Iowa),  7 

453;  Felch  v.  Finch,  62  Iowa,  663,  8  K  W.  670; 
Cruize  v.  Billmire,  69  Iowa,  897,  28  K  W.  667.) 

The  appellants'  rights  are  not  based  upon  the  naked  claims 
of  innocent  purchasers.  While,  in  order  to  prevail,  they, 
or  their  grantors,  must  have  purchased  the  property  from 
Dr.  Park  without  notice  of  respondent's  right,  yet  this  with- 
out the  elements  of  an  estoppel  would  not  be  sufficient  to  pro- 
tect them.  When,  however,  such  a  purchaser  obtains  prop- 
erty under  the  facts  and  circumstances  of  these  cases,  he  is 
protected  upon  broader  grounds  than  the  mere  claim  of  in- 
nocent purchaser.  In  these  cases,  if  appellants  are  not  pro- 
tected against  the  claims  of  respondent,  it  will  result  in 
permitting  her  to  contradict  and  gainsay,  to  appellants'  det- 
riment, all  that  she  by  her  solemn  acts  and  daily  conduct 
during  a  long  period  of  years  avowed  as  true,  and  will  fur- 
ther permit  her  to  now  assert  that  she  did  not  authorize  Dr. 
PaA  to  deal  with  all  the  world  as  a  single  man.  This,  in 
justice  and  good  conscience,  she  ought  not  be  permitted  to  do. 
It  is  still  true,  and  as  applicable  as  ever,  that  "in  a  moral 
sense  that  is  called  equity  which  is  found  'ex  aeqwo  et  bono' 
in  natural  justice,  in  honesty,  and  in  right."  Moreover,  if 
we  permit  respondent  to  assert  her  claims  against  these  ap- 
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pellants,   we  must  ignore  the  fundamental  princi- 
ple that,  "wherever  one  of  two  innocent  persons  must  8 
suffer  by  the  acts  of  a  third,  he  who  has  enabled 
such  third  person  to  occasion  the  loss  must  sustain  it"     (16 
Oyc.  773.) 

In  saying  what  we  have  we  are  not  unmindful  of  the 
fact  that  dower  is  merely  an  inchoate  right  which  may  or 
may  not  ripai  into  a  vested  interest,  and  that  a  wife 
is  not  required  to  stand  guard  over  her  husband,  and  9,  1 0 
apprise  those  who  are  about  to  deal  with  him  of  her 
rights.  Neither  is  she  bound,  or  even  affected,  by  his  rep- 
resentations that  he  is  unmarried,  unless  she  knowingly,  or 
under  peculiar  circumstances  amounting  to  knowledge,  per- 
mits innocent  persons  to  deal  with  him  while  in  good  faith 
believing  that  he  is  what  he  represents  himself  to  be.  The 
law  will  ordinarily  even  protect  wives  who  are  the  unwilling 
dupes  of  designing  men  as  against  the  claims  of  those  who 
have  dealt  with  such  men  when  they  are  in  fact  husbands, 
r^ardless  of  whether  persons  dealing  with  such  husbands 
knew  the  actual  relation  or  not.  But  this  is  protecting  the 
wife  in  her  marital  rights,  and  not  permitting  her  to  assert 
those  rights  against  those  whom,  by  her  own  acts  and  con- 
duct, she  has  led  to  believe  that  she  had  no  rights.  Under 
such  circumstances,  a  court  of  equity  and  good  conscience 
may  not  arbitrarily  disr^ard  her  own  acts  and  conduct, 
or  condone  them,  to  the  injury  of  others.  The  claim  that 
she  too  was  innocent  and  was  ignorant  with  respect  to  both 
her  real  status  and  her  rights  cannot  prevail  as  against  those 
who,  in  view  of  all  the  circumstances  may  be  characterized 
as  more  innocent.  Indeed,  as  against  that  class,  respondent 
cannot  claim  to  be  innocent.  She  must  be  assumed  to  have 
known  what  all  others  knew — ^that  she  could  not  legally  be 
the  wife  of  two  men  at  the  same  time.  When,  therefore, 
she  by  her  acts  and  conduct  said,  "I  am  the  wife  of  Mr. 
Hilton,'*  she,  by  the  same  acts,  declared  to  all  the  world 
that  she  was  not,  and  legally  could  not  be,  the  wife  of  Dr. 
Park.  Third  persons  therefore  had  a  right  to  rely  on  her 
acts  and  conduct  in  dealing  with  Dr.  Park.     If  during  all 
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the  years  from  18Y5,  when  respondent  married  Mr.  Hilton, 
up  to  about  six  months  before  the  death  of  Dr.  Park,  when 
she  says  she  first  learned  of  the  invalidity  of  church  divorces, 
any  one  had  asked  her  the  direct  question,  "Are  you  the 
wife  of  Mr.  Hilton,  or  are  you  the  wife  of  Dr.  Park,  and 
in  the  property  of  which  do  you  claim  rights  f "  she,  in  view 
of  the  circumstances  would,  she  must,  have  regarded  the 
question  as  an  insult,  and  without  any  hesitation  would  have 
announced  that  Mr.  Hilton  and  no  one  else  was  her  husband, 
and  in  corroboration  of  the  announcement  would  have  pointed 
to  her  children  and  her  past  acts  and  conduct.  If,  therefore, 
there  was  a  purchaser  from  Dr.  Park  here  who  had  taken 
the  precaution  to  ask  the  forgoing  question,  and  he  had 
received  the  assumed  answer,  would  any  one  contend,  or 
could  a  court  of  equity  be  found  anywhere  that  would  hold, 
that  as  against  such  a  purchaser  respondent  would  not  be 
estopped?  We  think  not  Is  there  any  real  difference  in 
so  far  as  a  purchaser  from  Dr.  Park  is  concerned  between 
the  case  of  appellants  and  the  assimied  case?  Again  we  say 
we  can  perceive  none. 

Counsel  for  respondent,  however,  most  earnestly  insist  that 
all  of  the  foregoing  facts  may  be  true,  and  yet  there  is 
nothing  which  will  prevent  respondent  from  enforcing  her 
dower  right.  In  this  connection  it  is  again  asserted  that  the 
authorities  are  to  the  effect  that  while  a  widow  may,  by  her 
declarations,  acts,  and  conduct,  under  certain  circimMitances, 
estop  herself  from  successfully  claiming  her  right  of  dower, 
yet  this  is  not  the  case  with  a  wife  before  the  death  of 
the  husband.  It  is  therefore  contended  by  counsel  that  a 
wife  cannot  be  barred  from  claiming  her  dower,  except  by  a 
formal  relinquishment  of  it  as  provided  by  the  statute.  The 
case  of  Martin  v.  Martin,  22  Ala.  86,  is  cited  in  support  of 
this  contention,  and  much  reliance  is  apparently  placed  upon 
what  is  said  in  that  case.  It  must  suffice  to  say  with  respect 
to  that  case  that  the  proceeding  there  was  a  direct  one  by 
the  widow  to  recover  dower  in  her  alleged  husband's  estate. 
What  was  said  by  the  court,  therefore,  in  that  case  with 
respect  to  an  estoppel,  was  intended  to  apply  to  the  peculiar 


Digitized  by 


Google 


TTn.Toy  v.  Sloan  et  ai*.-  381 

facts  and  drcuinstances  present  in  that  case,  and  not  to  a 
case  where  the  widow  is  proceeding  against  the  innocent 
grantees  of  her  alleged  husband.  If  it  be  conceded  that  as 
against  the  estate  of  Dr.  Park  respondent  would  not  be 
estopped,  yet  as  against  the  claims  of  third  persons  she  may 
be,  and  ought  to  be.  It  may  also  be  conceded,  as  is  held 
in  another  case  cited  by  counsel,  namely,  Tavdes  v.  Fisher, 
77  N.  C.  487,  that  the  husband  cannot  represent  the  wife 
with  respect  to  her  dower  right,  and  thus  bind  her  by  his 
representations,  yet,  under  the  facts  and  circumstances  of 
the  cases  at  bar,  as  we  have  already  attempted  to  show, 
if  respondent  did  not  in  express  terms  do  so,  she  never- 
theless, by  unavoidable  implication,  authorized  Dr.  Park  to 
represent  himself  as  a  single  man,  and  to  deal  with  his 
property  as  such.  Moreover,  by  the  same  acts,  and  in  the 
same  manner,  she  announced  to  all  the  world  that  she  not 
only  had  abandoned  Dr.  Park  for  all  time,  but  had  also 
abandoned  all  claims  upon  him  as  a  wife,  and  she  proceeded 
to  and  did  act  upon  these  declarations  by  entering  into  rela- 
tions which  spoke  louder  than  mere  words.  What  is  said  in 
the  foregoing  cases,  therefore,  can  have  no  application  to 
the  facts  and  circumstances  in  the  cases  at  bar.  The  same 
may  be  said  with  respect  to  the  case  of  Martien  v.  Norris, 
91  Mo.  466,  8  S.  W.  849.  The  only  other  case  upon  which 
counsel  specially  rely  is  Wright  v.'De  Oroff,  14  Mich.  163. 
In  that  case  the  widow  was  held  not  estopped  from  insisting 
upon  her  dower  right  for  two  reasons:  (1)  Because  the 
agreement  set  up  against  her,  and  upon  which  the  estoppel 
was  claimed,  was  held  void  under  the  statute  of  frauds  and 
hence  of  no  force  either  offensively  or  defensively;  and  (2) 
because  the  acts  of  the  widow,  the  second  ground  of  estoppel, 
were  all  performed  while  she  was  acting  in  a  representative 
capacity,  and  the  court  held  that  they  did  not  constitute 
an  estoppel  against  her  personal  rights.  Giving  the  fore- 
going, as  well  as  all  other  similar  cases,  their  full  force  and 
effect,  what  relevancy  have  they  to  the  cases  at  bar  t  Clearly 
none  whatever. 

In  view  of  all  the  circumstances,  upon  what  reasonable 
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ground  can  respondent  bcise  her  claim  that  her  rights  in 
equity  and  good  conscience  are  superior  to  the  rights  of  ap- 
pellants t  Without  ignoring  the  fundamental  principles  up- 
on which  equitable  estoppels  are  based,  we  confess  that  we 
are  imable  to  see  wherein  respondent  can  now  be  permitted 
to  ^itirely  ignore  her  past  acts  and  conduct  as  against  ap- 
pellants and  compel  them  to  surrender  to  her  as  Dr. 
Paric^s  widow  a  portion  of  the  property  that  they 
purchased  from  Dr.  Park  in  good  faith  while  she 
claimed  to  be  the  wife  of  Mr.  Hilton.  In  order  to  recover 
in  these  actions,  she  must  be  permitted  to  say,  to  the  detri- 
ment of  appellants,  that  her  past  acts  and  conduct  by  which 
she  led  the  whole  community,  including  appellants,  to  be- 
lieve that  she  was  the  wife  of  Mr.  Hilton,  was  a  mere 
sham  and  falsehood.  This  equity  and  good  conscience  for- 
bids us  to  permit. 

In  what  we  have  said  we  disclaim  any  intention  to  in  any 
way  reflect  upon  the  motives  or  the  intentions  of  respondent 
She,  to  a  certain  extent  was  the  dupe  of  circumstances,  and, 
we  have  no  doubt,  acted  in  good  faith.  By  reason  of  her 
relations  with  Mr.  Hilton,  we  do  not  wish  to  be  understood 
as  imputing  to  her  any  impure  motives,  any  moral  wrong 
nor  that  she  consciously  (except  in  the  manner  we  have 
stated)  desired  to  deceive  any  one.  If  we  permitted  her  to 
prevail  in  these  actions,  however,  she  would  perpetrate  a 
wrong  upon  innocent  persons.  Our  system  of  jurisprudence 
would  fall  far  short  of  accomplishing  what  is  claimed  for  it 
if  it  were  impotent  to  afford  relief  under  circumstances  like 
those  in  the  cases  at  bar,  and  a  court  of  conscience  that  would 
fail  to  protect  the  purchasers  in  their  rights  as  against  the 
claims  of  respondent  would,  in  our  judgment,  entirely  ig- 
nore the  fundamental  principles  upon  which  that  system  of 
jurisprudence  is  founded. 

In  conclusion  we  remark  that  it  is  claimed  that  the  judg^ 
ment  against  Elizabeth  Gb^hegan  should  be  affirmed  if  for 
no  other  reason  than  that  she  purchased  the  property  daimed 
by  her  after  being  made  cognizant  of  respondent's  claim  of 
dower.     It  is,  however,  conceded  that  Mrs.  Goeghegan  pur- 
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chased  from  a  grantee  of  Dr.  Park,  and  that  this  grantee 
obtained  the  property  under  the  facts  and  circumstances 
herein  stated.  The  grantor  of  Mrs.  Gloeghegan  could 
thus  have  invoked  the  estoppel  against  respondent,  11 
and,  if  this  be  so,  Mrs.  Goeghegan  may  do  so  as  a 
subsequent  purchaser.  Ewart  on  Estoppel,  220-221.  If 
this  be  not  so,  an  estoppel  would  be  of  but  little  benefit  to  a 
purchaser  of  property,  since  he  could  not  transfer  it  to  an- 
other with  the  same  rights  that  it  is  held  by  the  purchaser. 
If,  therefore,  the  original  purchaser  may  successfully  ward 
off  an  attack  on  his  property  upon  the  ground  of  an  equitable 
estoppel  against  a  claimant,  why  may  not  the  grantee  of 
such  owner  defeat  the  claim  upon  the  original  estoppel  the 
same  as  the  original  owner  could  have  done?  We  confess 
that  we  can  see  no  reasons  why  such  a  grantee  does  not 
stand  in  the  shoes  of  his  grantor,  and  counsel  for  respond- 
ent have  advanced  none.  What  we  have  said  with  regard  to 
the  judgment  against  Mrs.  Goeghegan  applies  also  to  the 
judgments  against  Sloan  and  ITellie  M.  Blair. 

The  judgment  in  each  case  is  therefore  reversed,  with 
directions  to  the  district  court  to  set  aside  its  conclusions 
of  law  that  respondent  is  not  estopped  from  claiming  a 
dower  interest  in  the  several  parcels  of  land  described  in  her 
complaint  in  each  case,  and  to  substitute  a  conclusion  of  law 
that,  by  reason  of  the  conceded  and  undisputed  facts  as  they 
are  made  to  appear  from  the  stipulation  of  the  parties  and 
otherwise,  respondent  is  so  estopped;  and  to  enter  judgment 
or  decree  in  each  case  quieting  the  title  to  the  real  estate 
described  in  the  several  complaints  to  the  several  appellants 
in  accordance  with  the  prayers  contained  in  their  answers. 
It  is  further  ordered  that  the  several  parties  to  the  foregoing 
actions  pay  his  own  costs  on  appeal. 

McCARTT,  J.,  and  LEWIS,  District  Judge,  concur. 
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HILTON  V.  SNYDER  et  ux. 

No.  2030.     Decided  April  19,  1910    (108  Pac.  698). 

1.  JuDGiODTT— CoifCLUsiTEiacss — ^Thibd  Pkbsoiis.  Where  the  law  pro- 
yides  a  proceeding  to  establish  an  individuaPs  status  upon  giving 
notice  prescribed  by  law,  a  judgment  in  a  proceeding  solely  for  that 
purpose,  declaring  the  status  of  the  individual,  is  admissible  in  evi- 
dence against  a  stranger  in  any  subsequent  suit  to  prove  such  status, 
being  evidence  of  that  fact  against  all  the  world;  but  where  the 
action  is  between  individuals,  and  the  status  of  an  individual  is 
merely  incidentally  in  issue,  the  judgment  therein  is  not  admissible 
against  strangers  to  that  judgment,  so  that  a  judgment  in  an  action 
to  recover  dower  in  land  conveyed  by  the  husband  in  which  the  wid- 
ow's marriage  was  in  issue  and  established  is  not  admissible  in  a 
subsequent  action  against  strangers  to  that  judgment  to  prove  the 
marriage;  the  establishment  of  the  widow's  status  as  a  married 
woman  being  merely  incidental  to  the  main  purpose  of  the  suit 
(Page  888.) 

2.  JuDGMMENT — CONCLUSIVENESS.  In  an  action  against  an  estate  to 
have  plaintiff  declared  the  widow  of  decedent  under  a  valid  mar- 
riage and  to  have  dower  awarded  her,  grantees  of  decedent  were  not 
bound  by  the  judgment  therein,  establishing  the  marriage,  the  ad- 
judication of  plaintiff's  status  being  merely  incidental  to  the  action 
to  establish  dower,  so  that,  in  an  action  against  such  grantees  by  the 
widow  to  establish  dower  in  the  land  conveyed  to  them,  the  judg- 
ment was  not  admissible  to  prove  her  marriage.     (Page  389.) 

8.  DowEB— Actions  to  Establish — Bubden  of  Pboob^— Majbuaoe. 
In  an  action  for  dower,  the  burden  is  upon  the  widow  to  establish 
a  valid  marriage;  the  validity  of  her  marriage  being  put  in  issue. 
(Page  390.) 

4.  DowEB — ^FiNDiNGS — ^NEGATIVE  FINDINGS.  In  an  action  for  dower, 
a  finding  that  plaintiff  must  fail  because  she  failed  to  establish 
the  existence  of  a  lawful  marriage  between  herself  and  decedent 
is  in  effect  a  negative  finding,  and  is  sufficient  to  support  a  judg- 
ment for  defendant  on  that  ground.     (Page  890.) 

Appeal  from  District  Court,  Third  District;  Hon.  C.  W. 
Morse,  Judge. 

Action  by  Annie  F,  A.  Hilton  against  Gideon  Snyder  and 
mfe. 
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Judgment  for  defendants.     Plaintiff  appeals. 

A-FFTRMED. 

See,  also,  37  Utah,  859,  108  Pac.  689, 

N.  V.  Jones  (Ogden  Hiles,  of  counsel),  for  appellant 

Snyder  <&  Snyder  for  respondents. 

FRIGK,  J. 

This  is  an  action  to  recover  dower.  The  case  may  be  said 
to  be  a  companion  to  the  case  of  Hilton  v.  Sloan,  87  Utah, 
369,  108  Pac.  689,  and  the  seven  other  cases  tried  with  that 
case,  all  of  which  have  just  been  decided  by  this  court. 
The  controlling  issues  presented  for  trial  to  the  district 
court,  affirmatively  stated,  are:  (1)  The  marriage  of  appel- 
lant to  Dr.  Park;  and  (2)  that  appellant  was  estopped  from 
claiming  her  dower  interest  in  the  land  in  question  as  against 
respondent  The  parties  to  the  action  at  the  trial  stipu- 
lated with  regard  to  all  the  issues  except  that  of  marriage, 
which  was  left  to  be  established  by  such  competent  evidence 
as  appellant  might  produce.  The  only  evidence  that  she  pro- 
duced in  support  of  her  claim  that  she  was  married  to  Dr. 
Park,  and  that  she  was  his  legal  wife,  and  hence  his  widow, 
were  the  pleadings,  findings  of  fact,  conclusions  of  law  and 
judgments  in  the  cases  of  Hilton  v.  Roylance,  25  Utah,  129, 
69  Pac  660,  58  L.  R  A.  723,  95  Am.  St  Rep.  821,  and 
Hilt(m  V.  Si&ivart,  25  Utah,  161,  69  Pac.  671. 

It  is  deemed  material  to  state  the  issues  that  were  in- 
volved in  those  two  cases.  Hilton  v.  Roylance  was  an  action 
by  the  appellant  here  to  recover  dower  in  land  conveyed 
by  Dr.  Park  during  his  lifetime,  and  during  the  time  it  is 
alleged  appellant  was  his  wife.  In  that  case  Mrs.  Roylance 
denied  that  appellant  and  Dr.  Park  ever  had  been  married. 
The  trial  court  found  that  issue  in  favor  of  Mrs.  Roylance 
,  and  entered  judgment  accordingly,  but  this  court,  on  appeal, 
reversed  the  judgment,  and  ordered  findings  and  judgment 
in  favor  of  appellant  here,  who  was  also  appellant  in  that 
37  Utalk-£6 
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case.  By  the  findings  and  judgment  in  that  case  it  was  ad- 
judicated that  appellant  and  Dr.  Park  were  married  as 
claimed  by  appellant,  and  that  at  the  time  of  the  convey- 
ance of  the  property  involved  in  that  case,  and  at  the  time 
of  his  death,  she  was  his  legal  wife.  In  the  action  or  pro- 
ceeding of  Hilton  V.  Stewart,  supra,  appellant  petitioned  the 
court  (1)  that  it  be  adjudged  that  she  is  the  widow  of  Dr. 
Park;  (2)  that  she  be  awarded  a  certain  sum  per  month  out 
of  Dr.  Park's  estate  as  his  widow  for  maintenance  and  sup- 
port pending  the  administration  of  the  estate;  and  (3)  that 
she  be  awarded  a  widow's  share  in  the  estate  of  Dr.  Part 
It  may  be  said  that  in  effect  the  latter  proceeding  was  either 
directly  against  the  estate,  or  indirectly  so  by  proceeding 
against  Mr.  Stewart  as  the  executor  of  the  last  will  and  testa- 
ment of  Dr.  Park,  which  will  had,  in  a  proper  proceeding, 
been  duly  probated  when  Hilton  v.  Stewart,  was  commenced 
and  determined.  The  district  court  in  Hilton  v.  Stewart 
also  found  against  appellant  upon  all  three  claims  aforesaid. 
On  appeal  to  this  court,  however,  the  findings  and  judgment 
of  the  district  court  were  reversed  as  to  the  first  and  third 
claims.  As  to  the  second  claim  the  lower  court  was  sustained 
by  this  court,  but  for  reasons  other  than  those  given  by  the 
district  court 

From  the  foregoing  it  will  thus  be  seen  that  in  two  actions 
of  proceedings  in  which  appellant  was  plaintiff  it  had  been 
adjudicated  by  this  court  that  she  at  a  certain  time  and 
place  was  l^ally  married  to  Dr.  Park,  and  that  at  the 
time  of  his  death  was  his  lawful  widow,  and  as  such  was 
entitled  to  a  widow's  share  in  his  estate.  At  the  trial  of  the 
case  at  bar  in  the  district  court  that  court  pro  forma  ad- 
mitted the  findings  and  judgments  aforesaid  in  evidence  over 
respondent's  objection,  with  the  understanding,  however, 
that  their  effect  as  evidence  would  be  determined  later. 
Ui)on  further  consideration,  the  court  ruled  that  the  findings 
and  judgment  in  neither  of  the  cases  mentioned  were  ad- 
missible as  evidence  of  the  marriage  in  the  case  at  bar. 
Appellant  having  produced  no  other  or  further  evidence  of 
her  marriage  with  Dr.  Park,  the  court  found  that  issue  in 
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favor  of  respondent,  and  entered  judgment  against  appellant 
upon  the  sole  ground  that  she  had  failed  to  prove  her  mar- 
riage to  Dr.  Park,  and  hence  had  not  established  her  right 
to  dower  in  the  lands  in  question.  Appellant  assigns  the 
ruling  of  the  court  excluding  the  judgments  as  error,  and 
insists  that  the  findings  and  judgment  in  both  cases  were 
competent  and  conclusive  evidence  of  the  marriage  claimed 
by  her. 

As  we  understand  appellant's  contention,  it  is  in  effect, 
this:  That  proceedings  to  establish  a  status,  such  as  mar- 
riage, divorce,  pedigree,  citizenship,  inquisitions  of  lunacy, 
etc,  are  in  their  nature  proceedings  in  rem,  and  hence  the 
judgment  by  which  the  status  of  any  individual  is  adjudged 
is  competent  evidence  as  against  all  the  world  to  prove 
the  status  as  it  is  declared  to  be  by  such  a  judgment.  (2 
Black  on  Judgments,  sees.  802-806,  inclusive.)  Appellant 
therefore  insists  that  in  both  cases  referred  to  her  status, 
namely,  that  she  was  the  legal  wife  of  Dr.  Park,  was  sol- 
enmly  adjudicated,  and  that  hence  tie  judgments  in  those 
cases  were  at  least  evidence  of  her  marriage  with  Dr.  Park. 
It  may  be  conceded  that,  where  there  is  some  law  by  which 
a  proceeding  to  establish  a  status  of  any  individual  may  be 
instituted  upon  such  notice  as  may  be  prescribed  by  law, 
that  in  such  a  proceeding  the  judgment  declaring  the  status  of 
the  individual  in  whose  interest  or  against  whom  the  pro- 
ceeding is  had  may  ordinarily  be  used  as  evidence  against 
all  the  world  for  the  purpose  of  proving  that  the  status  is 
what  it  is  declared  to  be  in  the  judgment  Generally  it 
may  be  conceded  that  in  nearly  all,  if  not  all,  jurisdictions 
special  proceedings  are  provided  for  by  which  the  status  of 
certain  individuals  may  be  determined  and  established  when 
for  special  reasons  it  becomes  necessary  to  do  so.  Those 
most  generally  provided  for  are  inquisitions  of  lunacy,  nat- 
uralization proceedings  by  which  certain  individuals  are  ad- 
judged citizens,  and  matters  of  that  character.  We  know 
of  no  special  law  or  procedure  in  this  state,  however,  whereby 
every  possible  status  may  be  established  as  is  done  in  some 
countries,  notably  in  England.     (Shores  v.  Hooper,    153 
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Mass.  231,  26  N.  E.  846,  11  L.  R.  A.  308.)  But,  even 
where  status  may  be  determined  by  some  special  proceeding; 
notice  thereof  is  usually  provided  for  which  must  be  given 
to  some  designated  public  oflBcial,  or  to  the  public  generally, 
by  publication,  or  the  like.  In  this  way  the  public  gen- 
erally may  be  said  to  have  been  brought  into  court,  and  for 
that  reason  may  be  bound  by  the  judgment,  for  certain  pmv 
poses  at  least.  In  cases  between  individuals,  however,  where 
the  status  is  merely  incidentally  in  issue,  a  judgment, 
which,  among  other  things,  also  fixes  the  status  of  1 

one  or  both  parties,  is  not  admissible  as  evidence  of 
that  fact  as  against  strangers  to  that  judgment.  So  far  as 
we  are  aware,  the  reasons  for  the  rule  itself  governing  the 
admission  and  exclusion  of  judgments  obtained  between  pri- 
vate parties  in  proceedings  where  the  status  of  an  individual 
is  incidentally  involved  are  the  same  as  in  other  cases.  As 
we  understand  the  rule  which  distinguishes  a  status  from 
any  other  element  in  a  case,  it  is  this:  If  an  action,  al- 
though prosecuted  by  one  individual  against  another,  is  in- 
stituted for  the  sole  purpose  of  changing  or  declaring  the 
status  of  either  one  or  both  of  the  parties  to  the  action,  then, 
in  the  absence  of  fraud  or  collusion  in  obtaining  the  judg- 
ment, it  is  binding  upon  all  the  world  as  well  as  the  parties 
and  their  privies.  But,  if  the  status  is  merely  incidentally 
involved  the  judgment,  although  fixing  the  status  of  either 
or  both  parties,  is  not  admissible  as  against  strangers  as 
evidence  of  the  status.  It  certainly  cannot  be  seriously  con- 
tended that  the  case  of  Hilton  v.  Roylance  was  instituted  and 
prosecuted  for  the  purpose  of  establishing  appellant^s  status. 
The  purpose  of  that  action  was  to  recover  dower,  and  the 
relation  of  appellant  to  Dr.  Park,  while  a  material  issue, 
was  nevertheless  only  an  incidental  issue.  That  is,  the 
principal  thing  sought  to  be  obtained  by  that  action  was  to 
obtain  dower  in  particular  land  once  owned  by  Dr.  Park, 
and  by  him  conveyed  to  Mrs.  Roylance,  and,  in  order  to  ob- 
tain the  principal  thing,  the  marriage  between  appellant  and 
Dr.  Park  had  to  be  proved.  This  was,  therefore,  a  mere  ele- 
ment to  be  established.    Dr.  Park's  ownership  of  the  prop- 
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erty  during  the  marriage  relation,  his  conveyance  thereof, 
and  its  value  were  elements  which  had  to  be  established,  all 
of  them  essential,  but  only  incidental.  It  might  as  well  be 
contended  that  the  judgment  in  the  Roylance  case  was  evi- 
dence upon  any  other  issue  in  any  other  case  com- 
menced by  appellant  to  recover  dower  in  so  far  as  2 
the  issues  in  the  two  cases  were  the  same.  It  is 
manifest  the  court  committed  no  error  in  excluding  the 
judgment  in  the  Hilton  v.  Roylance  case. 

Did  the  court  err  in  excluding  the  judgment  in  the  case 
of  Hilton  V.  Stewart^  which  we  have  assumed  in  effect  was 
a  proceeding  against  Dr.  ParVs  estate  ?  We  think  not.  As- 
suming, but  not  deciding,  that  all  those  who  claimed  any 
interest  in  Dr.  Park's  estate  were  in  legal  effect  parties  to 
the  proceeding  instituted  by  appellant  to  obtain  a  dower 
interest  therein,  it  does  not  follow  that  all  those  who  simply 
claim  as  grantees  of  Dr.  Park,  and  who  claim  no  interest 
in  his  estate  as  such,  were  also  parties  to  the  proceeding. 
While  any  person  who  claimed  a  direct  interest  in  Dr. 
Park's  estate  could  no  doubt  have  resisted  appellant's  claim 
for  dower,  and  if  she  was  successful  might  have  prosecuted 
an  appeal  from  any  judgment  so  obtained,  such  clearly  was 
not  the  case  with  respondents.  They  had  no  interest  in  Dr. 
Park's  estate  as  such,  and  claimed  none,  and  hence  could 
not  have  tested  appellant's  right  to  dower  in  it.  They  had 
to  postpone  their  defense,  if  any  they  had,  to  her  claim 
for  dowers,  until  she  sought  to  enforce  it  against  property 
in  which  they  were  interested.  Respondents,  therefore,  were 
in  no  sense  parties  to  or  interested  in  the  action  or  proceed-* 
ing  of  Hilton  v.  Stewart,  and  hence  cannot  be  affected  by  any 
judgment  that  was  rendered  therein,  or  be  concluded  by  any 
fact  or  facts  that  may  have  been  judicially  determined  and 
established  in  that  proceeding.  The  end  in  view  in  institut- 
ing those  proceedings  was  not  merely  to  establish  the  status 
of  appellant,  but  it  was  to  have  her  rights  in  Dr.  Park's 
.  estate  as  his  widow  determined  and  adjudicated.  Her  status, 
in  so  far  as  strangers  to  the  estate  were  concerned,  was  thus 
again  determined  and  declared  for  the  purpose  of  a  par- 
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ticular  proceeding  only.  Under  such  circumstances,  the 
judgment  entered  in  a  proceeding  in  which  the  status  is  in 
fact  declared  is  not  evidence  of  the  fact  in  another  proceed- 
ing, unless  such  judgment  would  be  admissible  as  evidence 
upon  grounds  ujwn  which  judgments  are  generally  admissi- 
ble. That  such  is  the  law  is  well  and  clearly  stated  in 
Shores  v.  Hooper,  153  Mass.,  at  page  235,  26  N.  E.,  at 
page  848  (11  L.  R  A.  308),  where,  in  speaking  for  the 
court,  Mr.  Justice  Devans  said: 

''The  only  relation  which  the  former  proceeding  in  the  probate  court 
had  to  the  present  suit  is  that  the  demandant,  in  order  to  succeed  there 
was  obliged,  as  against  other  parties,  to  prove,  as  she  is  here,  that  she 
is  the  daughter  of  Dr.  Ellis.  If  that  had  been,  as  this  is,  a  writ  of  entry 
against  another  party  for  a  piece  of  land,  it  certainly  cannot  be  main- 
tained that  a  recovery  of  a  judgment  there  by  a  decision  in  her  favor 
would  enable  her,  so  far  as  this  proof  is  concerned,  to  recover  a  judg- 
ment against  the  tenant  for  a  different  piece  of  land,  even  if  the  title 
to  both  pieces  had  descended  to  her  from  the  same  ancestor.  In  the 
proceeding  in  the  probate  court,  as  a  preliminary  fact  to  be  decided 
before  the  administrator  could  be  held  liable,  it  was  found  that  the 
defendant  was  the  daughter  of  Dr.  Ellis.  Even  if  the  subsequent  de- 
termination of  the  responsibility  of  the  administrator  and  settlement 
of  his  accounts  would  be  conclusive  under  our  statutes,  proper  notice 
having  been  given,  and  to  that  extent  would  possess  many  of  the  charac- 
teristics of  a  judgment  in  rem,  the  finding  which  preceded  should  have  no 
effect  in  other  proceedings  against  another  party,  a  stranger,  not  af- 
fected by  any  notice  thereof,  nor  entitled  to  be  then  heard  therein,  if  he 
had  actually  appeared." 

The  only  difference  between  that  case  and  the  case  at  bar 
is  that,  in  order  to  entitle  the  claimant  in  that  case  to  re- 
cover, she  had  to  judicially  establish  the  fact  that  she  was 
a  child  of  the  deceased,^  while  in  this  case  appellant 
is  required  to  establish  the  fact  that  she  is  the  wife  3 

of  I>r.  Park,  deceased.  In  that  case  the  relation  of  the 
claimant  to  the  deceased  person  had  been  judicially  deter- 
mined in  another  proceeding  just  as  it  has  been  in  this  case. 
In  the  proceedings  reported  in  the  case  referred  to  it  was 
necessary  to  again  establish  the  relation  as  a  necessary  ele- 
ment in  the  case  precisely  as  in  the  case  at  bar.  The  claimant 
in  that  case  attempted  to  establish  the  relation  by  using  the 
judgment  in  the  former  proceeding  as  evidence  wherein  her 
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relationship  was  determined  and  adjudged,  and  the  court 
held  that  the  judgment  was  inadmissible  as  evidence  to  es- 
tablish that  fact  as  against  a  stranger  to  the  judgment.  This 
is  the  precise  question  involved  in  the  ruling  complained  of, 
and  if  the  decision  in  Shores  v.  Hooper,  supra,  is  sound,  and 
we  think  it  is,  then  the  ruling  complained  of  in  this  case  is 
right  The  following  are  among  the  best-considered  cases 
in  which  the  question  of  when  and  to  what  extent  judgments 
are  evidence  of  the  facts  adjudicated  therein,  in  other  pro- 
ceexiings,  is  discussed  and  decided :  Shores  v.  Mooper,  153 
Mass.  228,  26  K  E.  846,  11  L.  R  A.  308;  Brigham  v. 
Fayerweather,  140  Mass.  411,  5  N".  E.  265;  Sorensejft  v. 
Sorensen,  68-  Neb.  483,  98  K  W.  837 ;  Staie  v.  McDonald, 
108  Wis.  8,  84  K  W.  171,  81  Am.  St.  Rep.  878;  Farrell 
V.  St  Paul,  62  Minn.  271,  64  N.  W.  809,  29  L.  R  A.  778, 
54  Am.  St.  Rep.  641.  We  have  carefully  examined  the 
authorities  cited  upon  the  foregoing  propositions  by  coun- 
sel for  appellant,  and  while  in  some  of  them  general  ex- 
pressions are  used  which,  if  standing  alone,  might  lead  one 
to  the  conclusion  that  there  are  authorities  to  the  effect  that, 
when  a  status  is  once  determined  and  adjudicated  in  any 
case,  the  judgment  in  that  case  may  be  used  as  evidence 
of  the  status  in  other  cases,  yet,  when  the  cases  upon  the 
subject  are  carefully  read,  the  conviction  is  forced  upon  one 
that  little,  if  any,  room  for  doubt  is  left  that  the  law  upon 
the  question  is  as  we  have  attempted  to  outline  it  herein. 
From  what  has  been  said  it  follows  that  the  court  com- 
mitted no  error  in  excluding  the  judgments.  It  also  fol- 
lows that,  if  this  ruling  is  correct,  then  the  court  had  no 
alternative  save  to  find  the  issue  of  marriage  against  ap- 
pellant, for  the  reason  that  the  burden  of  establishing  the 
marriage  was  upon  her,  and,  as  she  adduced  no  evi- 
dence in  support  of  the  issue,  the  court  was  bound  4 
to  find  in  the  negative.  We  remark  that  the  finding 
of  the  court  is  to  the  effect  that  appellant  must  fail  for 
the  reason  that  she  failed  to  establish  the  existence  of  a 
lawful  marriage  between  her  and  Dr.  Park.  Since  there 
is  no  objection  to  the  form  of  the  finding,  and  as  it  is  in 
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effect  a  finding  in  the  n^ative^  and  is  sufficient  to  support 
the  judgment,  we  also  have  no  alternative  save  to  afiirm  the 
judgment,  with  costs  to  respondent    It  is  so  ordered. 

MoOAETT,  J.,  and  LEWIS^  District  Judge,  concur. 


SAEOENT  V.  UNION  FUEL  COMPANY. 

No.  2114.    Decided  April  26,  1910  (108  Pac.  928). 

1.  Dismissal  iand  Nonsuit — GBouin>8 — ^Estoppkl.  Decedent  died 
leaving  a  widow,  and  she  sued  as  widow  and  sole  heir  for  wrongful 
death.  Thereafter  she,  having  been  appointed  administratrix  of  de- 
cedent's estate,  moved  to  amend  hj  adding  herself  as  administratrix 
as  party  plaintiff.  This  was  aUowed,  and  defendant  again  answered 
the  amended  complaint,  and,  after  the  jury  was  impaneled,  plaintiff, 
without  objection,  was  permitted  to  again  amend  by  striking  her 
individual  name  as  a  party  plaintiff  from  the  record.  Held,  that 
defendant,  having  permitted  such  amendments  without  objection, 
was  estopped  to  demand  a  dismissal  of  the  action  on  the  ground 
that  one  party  had  been  substituted  for  another.     (Page  395.) 

2.  Parties — SuBSTiruTioif.  In  an  action  for  wrongful  death,  the  sub- 
stitution of  decedent's  personal  representative  for  decedent's  widow 
as  plaintiff  was  not  a  violation  of  the  rule  forbidding  a  substitution 
of  parties  which  operates  to  change  the  original  causes  of  action.! 
(Page  395.) 

3.  Appeal  and  Ebbob — ^Review — QuBsnoiNS  Nor  ^Iadb  at  Tbial. 
Where,  in  an  action  for  death,  the  amended  complaint  allied  that 
the  widow  was  the  sole  heir,  but  no  objection  was  made  at  the 
trial  that  the  evidence  showed  that  decedent  left  surviving  his  widow 
and  his  father,  it  could  not  be  first  claimed  on  appeal  that  the 
court  should  have  granted  a  motion  to  dismiss  because  of  such  vari- 
ance.    (Page  396.) 

4.  Pleading — ^Amendment — ^New  Issues.  Where,  in  an  action  for 
death  of  a  servant  in  a  mine,  the  complaint  allied  that  defendant 
permitted  the  roof  to  be  dangerous,  and  negligently  failed  to  timber 
it  or  in  any  manner  support  the  roof  or  provide  against  its  dan- 
gerous condition,  by  reason  of  which  a  large  mass  of  rock  fell  and 
killed  deceased,  the  court  did  not  err  in  permitting  a  trial  amend- 
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ment  by  inserting  the  words  ''and  because  the  pillars  of  the  mine 
had  been  and  were  being  withdrawn  therefrom/'  objected  to  on  the 
theory  that  such  language  interposed  a  new  issue,  defendant  not 
having  claimed  surprise,  or  that  it  was  unprepared,  and  not  having 
asked  for  a  continuance  or  postponement.     (Page  397.) 

5.  Mastkb  and  Servant— Death  of  ▲  Servant — amines — ^AcnoN — 
EviDENCB.  In  an  action  for  the  death  of  a  miner  who  was  struck 
by  rock  falling  from  the  roof  of  a  tunnel,  evidence  that  rock  and 
earth  had  fallen  from  the  roof  at  different  times  prior  to  the  ac- 
cident and  at  other  places  was  admissible  to  show  the  character 
of  the  ground  and  the  necessity  of  timbering  or  otherwise  supporting 
the  roof,  and  notice  to  defendant  of  the  defective  and  dangerous 
conditions.     (Page  397.) 

C.  Appeal  and  Ebbob — Evidence — Hypothetical  Questions — Review. 
Where  error  was  assigned  on  the  admission  of  evidence  in  answer  to 
hypothetical  questions  over  an  objection  that  the  questions  assumed 
facts  not  in  evidence  and  that  facts  in  evidence  were  not  embraced 
in  the  action,  but  counsel,  after  the  question  had  been  reformed  to 
meet  his  objections,  did  not  point  out  either  at  the  trial  or  on 
appeal  what  facts  were  erroneously  included  or  omitted,  the  assign- 
ment would  not  be   reviewed.     (Page   398.) 

7.  Appeal  and  EBB(»tr-OBJBcnoN  Not  Made  at  Tbial— Rulings  on 
Evidence.  An  objection  to  evidence  not  made  at  the  trial  will  not 
be  considered  on  appeal.     (Page  399.) 

8.  Appeal  and  Ebbo»— Rulings  on  Evidence— Motion  to  Stbiks— 
Nbcessitt.  Where  the  cross-examination  disclosed  that  an  expert's 
opinion  was  based  partially  on  what  plaintiffs  counsel  had  told  him 
out  of  court,  as  well  as  the  facts  assumed  in  a  hypothetical  question, 
but  no  motion  was  made  to  strike  the  testimony  at  the  trial,  its 
admissibility  could  not  be  reviewed  on  appeal.     (Page  399.) 

9.  Trial— iNSTBUCTioNS — ^Appucabilitt  to  Evidence.  Where  there 
is  no  evidence  on  which  to  predicate  a  request  to  charge,  it  may  be 
properly  refused.     (Page  400.) 

10.  Appeal  and  Ebbob — Questions  Available — Excessive  Vebdiot. 
That  the  verdict  was  excessive  and  was  given  under  the  influence  of 
passion  and  prejudice  cannot  be  reviewed  on  appeal.     (Page  400.) 

Appeal  from  District  Court,  Third  District;  Eon.  T.  D. 
Lewis,  Judge. 

Action  by  Rose  C.  Sargent,  as  administratrix  of  the 
estate  of  George  Lorenzo  Sargent,  deceased,  against  the 
Union  Fuel  Company. 
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Judgment  for  plaintiff.     Defendant  appeals. 
Affikmed. 

Mathoniah  Thomas  and  W,  J,  Barrette  for  appellant 
Evans  &  Evans  and  David  Evans  for  respondent. 

STRAUP,  C.  J. 

This  is  an  action  to  recover  damages  for  wrongful  death. 
From  a  judgment  entered  upon  a  verdict  rendered  in  favor 
of  the  plaintiff  the  defendant  appeals.  The  deceased  was  a 
married  man  and  left  no  issue.  By  section  2912,  Comp. 
Laws  1907,  it  is  provided  that,  "when  the  death  of  a  person 
not  a  minor  is  caused  by  the  wrongful  act  or  n^lect  of 
another,  his  heirs,  or  his  personal  representatives  for  the  ben- 
efit of  his  heirs,  may  maintain  an  action  for  damages  against 
the  person  causing  the  death.''  The  action  was  commenced 
in  the  name  of  Rose  C.  Sargent,  the  deceased's  widow.  It 
was  alleged  in  the  complaint  that  the  deceased  left  no  issue, 
and  that  she  was  his  widow  and  sole  heir.  A  demurrer  was 
interposed  to  the  complaint  on  the  ground,  among  others, 
that  the  plaintiff  had  not  the  legal  capacity  to  sue.  The 
demurrer  was  overruled.  The  defendant  answered,  plead- 
ing to  the  merits.  Thereafter  the  plaintiff  proposed  an 
amended  complaint  wherein  Rose  C  Sargent,  administratrix 
of  the  estate  of  the  deceased,  was  added  as  a  party  plaintiff. 
In  the  amended  complaint  it  was  alleged  that  she  was  the 
duly  appointed,  qualified,  and  acting  administratrix  of  the 
estate,  and  that  she  was  the  widow  of  the  deceased  and  his 
sole  heir.  The  amended  complaint  was  allowed  and  filed  with 
the  consent  of  the  defendant.  The  defendant  again  an- 
swered, pleading  a  general  denial,  contributory  negligence, 
and  assumption  of  risk.  After  the  jury  was  impaneled  the 
plaintiff  again  proposed  an  amendment  to  the  amended  com- 
plaint by  striking  out  the  individual  name  of  Rose  C.  Sar- 
gent as  a  party  plaintiff.  In  response  to  an  inquiry  from 
the  court,  the  defendant's  counsel  stated  that  there  was  no 
objection  to  the  amendment,  and  thereupon  it  was  allowed. 
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The  complaint,  as  amended,  then  stood  in  the  name  of  the 
administratrix  in  her  representative  capacity,  and  contained 
the  allegations  that  she  was  the  widow  of  the  deceased  and 
the  sole  heir  and  beneficiary  of  the  estate.  The  defendant 
then  moved  to  dismiss  the  action  "on  the  ground  that  an 
entirely  different  plaintiff  has  been  substituted  for  the  one 
that  originally  br6ught  the  suit."  The  court  denied  the  mo- 
tion.    Complaint  is  made  of  this  ruling. 

No  complaint  is  made  of  the  proceedings  by  which  the 
administratrix  was  made  a  party  to  the  action,  nor  the  indi- 
vidual name  of  the  widow  stricken  as  a  party;  nor  could 
the  defendant  well  complain,  of  them  because  of  its  consent 
to  the  rulings  in  that  regard.  If  the  defendant  had 
cause  for  complaint,  it  ought  to  have  made  it  when  1 

leave  was  asked  to  make  the  administratrix  a  party  to 
the  action.  The  defendant,  having  consented  to  the  amend- 
ments making  the  administratrix  in  her  representative  ca- 
pacity a  party,  and  striking  the  individual  name  of  the 
widow  as  a  party,  cannot  thereafter  be  heard  to  assert  that 
one  party  has  been  substituted  for  another,  and  seek  to  dis- 
miss the  action  on  such  ground.  To  allow  that  is  to  permit 
it  to  take  inconsistent  positions.  If  there  was  a  substitution 
of  parties,  the  defendant  consented  to  it  when  it  consented 
to  the  amendments.  Furthermore,  in  the  case  of  Pugrmre 
V.  Diamond  Coal  &  Cohe  Co.,  26  Utah,  115,  72  Pac.  385, 
it  was  held  by  this  court  that,  in  an  action  for  wrongful 
death,  the  personal  representative  could  be  substituted 
in  place  of  the  widow  and  children,  and'  that  such  2 

substitution  was  not  in  violation  of  the  general  rule 
forbidding  a  substitution  of  parties  which  operates  to  change 
the  original  cause  of  action.  While  it  was  alleged  in  the 
original  and  amended  complaint  that  the  widow  was  the 
sole  heir,  it  was,  however,  shown  by  the  evidence  that  the 
deceased  left  surviving  him  his  widow  and  his  father.  But 
no  complaint  was  made  of  that  to  the  court  below,  and  no 
action  of  the  court  invoked  in  respect  of  it.  Counsel,  how- 
ever, in  argument  here  attempt  to  make  much  of  it  in  support 
of  their  contention  that  the  court  erred  in  denying  the  motion 
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to  dismiss  the  action.    Such  observations  have  no  pertinency 
to  the  question  in  hand.    A  defendant  might  as  well 
before  trial  move  the  court  to  dismiss  the  action  upon  3 

alleged  grounds  that  the  allegations  of  the  complaint 
are  imtrue.    We  think  no  error  was  committed  in  the  ruling 
complained  of. 

The  defendant  was  engaged  in  operating  a  coal  mine  and 
in  mining  and  removing  coal  therefrom.  The  deceased  was 
in  its  employ,  engaged  in  hauling  cars  loaded  with  coal 
along  an  underground  tunnel  from  the  place  where  the  coal 
was  dug  to  the  place  where  it  was  hoisted  to  the  surface. 
It  was  alleged  in  the  complaint  that  the  ground  above  the 
tunnel  was  loose,  broken,  and  insecure,  and  that  timbers  were 
required  to  protect  the  roof  of  the  tunnel  and  to  prevent 
earth  and  rock  from  caving  and  falling  therefrom,  and  that 
the  defendant  suffered  and  permitted  the  roof  to  be  insecure 
and  dangerous  and  "negligently  and  carelessly  failed  to 
timber  or  in  any  manner  support  said  roof,  or  in  any  manner 
provide  against  the  dangerous  condition  thereof/'  by  reason 
of  which  a  large  mass  of  earth  and  rook  fell  from  the  roof 
and  struck  the  deceased  and  killed  him.  On  the  day  of  the 
trial,  and  before  the  jury  was  impaneled,  the  plaintiff  asked 
leave  to  amend  the  complaint  by  inserting  the  words  "and 
because  the  pillars  of  said  mine  had  been  and  were  being 
withdrawn  therefrom.'*  With  such  amendment  the  com- 
plaint then  read  to  the  effect  that  the  rock  and  earth  which 
struck  the  deceased  fell  by  reason  of  the  negligence  of  the 
defendant  in  failing  "to  timber  or  in  any  manner  support 
said  roof,  or  in  any  manner  provide  against  the  dangerous 
condition  thereof'  (as  stated  in  the  complaint  before  the 
proposed  amendment),  "and  because  the  pillars  of  said  mine 
had  been  and  were  being  withdrawn  therefrom,*'  as  added  by 
and  stated  in  the  amendment  The  defendant  objected  to 
the  amendment  on  the  ground  that  it  introduced  a  "new  and 
different  charge  of  negligence."  The  court,  in  overruling 
the  objection  and  allowing  the  amendment,  observed  that 
"that  evidence  could  be  introduced  without  the  amendment." 
Complaint  is  made  of  this  ruling.     It  is  urged  by  the  ap- 
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pellant  that  "it  should  not  have  been  forced  to  the  trial  of 
an  issue  withheld  from  its  knowledge  and  then  sprung  at 
the  moment  of  trial."      We  think  the  ruling  was 
right     'No  new  issue  was  presented  bj  the  amend-  4 

ment.     rurthermore,   the  defendant   did   not   then 
claim  that  it  was  taken  by  surprise,  or  that  it  was  unpre- 
pared, nor  did  it  ask  for  a  (K)ntinuance  or  postponement 
It  cannot  be  heard  to  make  such  claim  now. 

Over  defendant's  objections,  plaintiff  was  permitted  to 
show  that  rock  and  earth  had  fallen  from  th^  roof  of  the 
timnel  at  different  times  prior  to  the  accident,  and  at  places 
other  than  the  place  of  the  accident.    "We  see  no  error 
in  these  rulings.     Such  evidence  was  admissible  as  5 

tending  to  show  the  character  of  the  ground,  the  neces- 
sity of  timbering  or  otherwise  supporting  the  roof,  and  notice 
to  the  defendant  of  the  defective  and  dangerous  conditions. 

Lengthy  hypothetical  questions  were  propounded  by  plain- 
tiff to  expert  witnesses  examined  in  her  behalf  and  their 
opinions  asked  with  respect  to  the  usual  method  of  timber^ 
ing  under  the  conditions  assumed,  and  they  were  asked 
''What  in  your  judgment  as  an  experienced  miner  should 
have  been  done  in  order  to  render"  the  roof  "reasonably 
safe  so  that  rock'*  sloughing  or  breaking  off  "would  not  be 
falling,"  and  to  prevent  rock  and  earth  from  falling?  Over 
the  objections  of  defendant,  the  witnesses  were  permitted  to 
answer,  to  the  effect  that  the  usual  method  was  'Tby  putting 
square  sets  of  timbers  in  and  lagging  over  the  top."  The 
objections  made  at  the  trial  were  that  the  hypothetical  ques- 
tions proposed  were  indefinite,  included  some  things  not  in 
evidence,  excluded  others  in  evidence,  and  that  the  witnesses 
had  not  qualified.  No  objection  was  made,  nor  is  it  con- 
tended, that  the  questions  called  for  opinions  or  conclusions 
of  an  issued  to  be  tried,  and  upon  which  the  decision  of  the 
case  depended,  nor  is  it  here  claimed  that  the  witnesses  had 
not  properly  qualified,  except  that  they  had  not  been  in  the 
mine,  and  had  no  personal  knowledge  of  the  conditions  as- 
sumed in  the  questions.  We  therefore  pass  that  When 
the  objection  was  interposed  to  the  question  propoimded  to 


Digitized  by 


Google 


398  Thibty-Seven  Utah. 

the  first  witness,  the  court  inquired  of  counsel  for  the  de- 
fendant "what  facts  are  assumed  in  the  hypothetical  question 
of  which  there  is  no  evidence?"  Counsel  replied:  "Per- 
haps I  would  better  put  it  that  it  bears  on  the  indefiniteness'^ 
with  respect  to  the  frequency  of  the  falling  of  the  nxi, 
and  that  "no  condition  is  involved  as  to  the  kind  or  character 
of  the  rock,  conditions  with  relation  to  coal,  the  relation  of 
the  soil,  its  dryness  or  dampness,  seams  or  no  seams,  hard- 
ness or  softness  of  the  rock."  The  question  was  then  re- 
framed,  embracing  such  conditions.  The  defendant  still  ob- 
jected on  the  same  grounds.  The  objection  was  overruled, 
and  the  court  took  the  answer  of  the  witness.  Upon  an  ob- 
jection made  to  the  question  propounded  to  the  second  witr 
ness,  the  court  again  inquired  of  counsel  what  facts  were 
assumed  in  the  question-  which  were  not  in  evidence.  Coun- 
sel replied:  "I  do  not  think  that  we  are  called  upon  to 
suggest  what  it  should  be  or  in  what  respect  it  fails."  The 
court  indicating  a  different  view,  counsel  suggested  that 
there  was  not  any  evidence  "as  to  the  consistency  and  the 
character  of  the  soil  and  the  rock  in  that  place,  and  as  to 
its  condition  with  relation  to  cracks  and  crumbling."  Again, 
the  question  was  reframed  embracing  such  conditions.  The 
defendant  still  objected  on  the  same  grounds,  which  objec- 
tion was  overruled  and  the  answer  of  the  witness  received. 
These  rulings  are  also  complained  of. 

The  appellant  still  asserts  that  "the  questions  did  not  in- 
clude all,  or  even  substantially  all,  of  the  facts  brought  out 
in  the  evidence."  No  attempt  is  made  to  inform  us  what 
facts  were  assumed  in  the  question  which  were  not  in  evi- 
dence, or  what  facts  in  evidence  were  not  embraced  in 
the  question.     If  after  the  questions  were  reframed  6 

counsel  were  unable  to  point  out  any  to  the  trial  court 
and  are  unable  to  do  so  now,  we  think  they  no  longer  have 
cause  for  complaint  in  that  regard. 

Further  complaint  is  made  with  respect  to  the  testimony 
of  one  of  these  witnesses  upon  the  alleged  ground  that  his 
answer  was  based  "not  upon  the  alleged  facts  in  the  hypo- 
thetical question,  but  a  statement  of  alleged  conditions  made 
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to  him  out  of  court."  No  such  complaint  was  made  to  the 
court  below.  It  is  here  made  for  the  first  time.  The  witness 
on  cross-examination  was  asked  if  the  attorneys  for  the 
plaintiff  had  not  talked  with  and  described  to  him  the  con- 
ditions of  the  tunnel  and  entryway,  and  asked  his  opinion. 
He  replied  that  they  had  and  that  he  told  them  his  opinion. 
He  was  then  asked  if  he  did  not  come  into  court  with  that 
opinion,  and  if  his  answer  which  he  made  in  response  to 
the  hypothetical  question  propounded  to  him  was  not  partly 
based  on  what  was  told  him  out  of  court,  and  partly  upon 
the  question  propounded  to  him,  and  he  replied  that  it  was. 
Counsel,  however,  made  no  motion  to  strike  the  testimony 
of  the  witness,  nor  did  they  otherwise  ask  any  ruling  of  the 
court  or  raise  any  question  in  respect  of  the  testimony  in 
such  particular,  nor  was  the  court  in  any  manner 
given  an  opportunity  to  rule  thereon.  If  counsel  at  7,  8 
the  trial  were  content  to  let  the  testimony  of  the  wit- 
ness remain  notwithstanding  such  showing  on  the  cross-ex- 
amination, they  must  be  content  now. 

It  is  also  urged  that  the  defendant's  motion  of  nonsuit 
ought  to  have  been  granted  on  the  ground  that  the  evidence 
was  insuflBjcient  to  show  n^ligence  on  the  part  of  the  defend- 
ant, and  that  it  conclusively  appeared  that  the  deceased  as- 
sumed the  risk.  All  counsel  have  to  say  in  support  of  the  first 
is  that  the  substance  of  the  evidence  on  behalf  of  the  plain- 
tiflF,  except  the  testimony  of  the  experts,  "was  a  narrative 
of  the  occurrence  of  the  accident  and  a  description,  of  the 
physical  conditions  in  the  mine.  There  was  no  hint  in  any 
of  that  testimony  that  these  onditions  were  other  than  the 
usual  conditions  in  coal  mines,  or  that  the  accident  was  other 
than  one  of  the  unfortunate  occurrences  in  what  is  recognized 
by  all  as  an  extremely  hazardous  employment,"  and  that 
the  plaintiff  tried  but  failed  "to  supply  the  deficiency  by 
testimony  of  the  experts."  In  support  of  the  second,  all  that 
is  said  is  "it  appeared  from  plaintiffs  own  evidence  that  the 
hazards  of  the  business  were  open  and  apparent,  and  that, 
if  the  deceased  had  the  intelligence  claimed  for  him,  he  could 
not  help  realizing  them,  and  therefore  assumed  the  risk  of 
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them."  Counsel  haye  not  referred  us  to  any  evidence  where 
these  things  are  made  to  appear,  nor  have  they  attempted 
to  do  so;  nor  have  they  attempted  to  point  out  in  what  par- 
ticular the  evidence  lacked  in  essential  facts  to  show  n^li- 
gence  on  the  part  of  the  defendant,  except  to  urge  us  that  the 
conditions  of  the  defendant's  mine  as  shown  by  plaintiffs 
evidence  were  no  worse  than  those  found  in  other  min^. 
Notwithstanding  the  failure  of  counsel  in  such  particulars, 
and  of  the  additional  burden  cast  upon  us  in  consequence 
of  it,  we  have  nevertheless  examined  the  record,  and  find  that 
all  the  essential  averments  of  the  complaint  with  respect  to 
the  defendant's  negligence  are  suflSciently  supported  by  the 
evidence  to  carry  the  case  to  the  jury,  and  that  the  question 
of  assumption  of  risk  was  also  one  of  fact  No  error  was 
therefore  committed  in  submitting  the  case  to  the  jury. 

Error  is  also  assigned  upon  the  ruling  of  the  court  in 
refusing  to  give  certain  requests  of  the  defendant.    They  are 
to  the  effect  that  if  the  deceased  was  not  at  the  place 
where  the  rock  and  earth  fell  upon  him  in  the  dis-  9 

charge  of  duties  assigned  to  him,  and  if  he  voluntarily 
assumed  to  labor  at  such  plac^  when  he  was  required  and  in- 
structed by  the  defendant  to  labor  elsewhere,  the  plaintiff 
could  not  recover.  "We  find  no  evidence  upon  which  to  predi- 
cate such  a  charge.  The  requests  were  therefore  properly 
refused. 

It  is  also  contended  that  the  verdict  is  excessive,  and 
was  given  under  the  influence  of  passion  and  preju-         10 
dice.     We  have  so  frequently  held  such  a  question 
not  reviewable  here  that  it  is  useless  to  longer  urge  it 

We  are  of  the  opinion  that  the  judgment  of  the  court  be- 
low ought  to  be,  and  it  accordingly  is,  afltened,  with  costs. 

FRIOK  and  McCAKTY,  J  J.,  concur. 
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TEERT  V.  PETEESON  et  al. 

N.  2118.    Bedded  April  26,  1910  (108  Pac.  1106). 

1.  Camutg — AcfnoNs  fob  Recovebt  of  Monet — ^Dieeotion  of  Veb- 
Dicr.  Evidence  in  an  action  by  a  wife  to  recover  the  proceeds  of  the 
sale  of  the  homestead,  lost  by  the  husband  in  gambling,  held  insuf- 
ficient to  require  the  court  to  direct  a  verdict  in  favor  of  plaintiff. 
(Page  405.) 

2.  Qaking — ^AonoNs  to  Rbooveb  Monet— Instbuctions.  In  an  action 
by  a  wife  to  recover  money  lost  by  her  husband  in  gambling,  the 
money  being  the  proceeds  of  the  sale  of  their  homestead,  the  court 
charged  that  if  the  jury  found  that  the  mpney  was  gambled  by  the 
husband  with  the  knowledge  and  consent  of  plaintiff,  and  not 
against  her  will,  then  she  was  not  entitled  to  recover,  since,  where 
money  is  loaned  or  advanced  with  the  understanding  between  the 
parties  that  it  should  be  gambled,  the  lender  becomes  particepa 
orimini»,  and  cannot  recover  for  the  money,  and  that,  where  a  party 
advancing  money  to  be  used  in  gambling  participates  and  shares 
in  the  gambling  transaction  thus  promoted  by  his  act,  he  becomes 
a  partioeps  crimini8,  and  he  cannot  recover  the  money.  Held,,  that 
the  charge  was  not  objectionable  as  suggesting  that  plaintiff  could 
not  recover  because  she  was  particepa  oriminis  and  an  accomplice 
to  the  criminal  transaction,  nor  did  it  differ  in  principle  from  a 
requested  instruction  of  plaintiff  that  to  entitle  her  to  recover  the 
jury  must  find,  among  other  things,  that  plaintiff's  husband  gambled 
the  money  without  her  consent,  and  contrary  to  her  wishes.  (Page 
407.) 

Appeal  from  District  Court,  Second  District;  Horu  J.  A. 
Howell,  Judge. 

Action  by  Emma  Maud  Terry  against  Frank  Peterson  and 
Charles  Creighbaum  doing  business  as  the  St.  Louis  Gamb- 
ling Hall,  under  the  name  of  Peterson  &  Company. 

Judgment  for  defendants.    Plaintiff  appeab. 

AVFIBMSD* 

/.  D.  8keen  for  appellant 

E.  T.  Hvlaniski  and  A.  B,  Heywood  for  respondents. 
87  Utah— 26 
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STRAUP,  0.  J. 

Plaintiff  fl  husband  owned  in  Weber  County,  Utah,  a  parcel 
of  ground  upon  whicdi  they  and  their  children  lived.  He 
sold  it,  and  gambled  away  a  portion  of  the  proceeds  of  the 
sale.  The  plaintiff  brought  this  action  in  her  own  name  to 
recover  the  money  from  the  defendants,  alleged  to  have  been 
gambled  and  lost  by  her  husband  at  the  defendants'  gamb- 
ling house  in  Ogden  City.  The  case  was  tried  to  the  court 
and  a  jury.  A  verdict  was  rendered  in  favor  of  the  de- 
fendants.   The  plaintiff  appeals. 

The  assignments  relate  to  alleged  errors  in  the  charge  of 
the  court  and  the  court's  refusal  to  direct  a  verdict  in  favor 
of  the  plaintiff.  We  have  no  statute  in  this  state  permitting 
a  recovery  of  money  lost  at  gambling  or  wagering.  The 
theory  upon  which  plaintiffs  case  is  predicated,  and  as 
stated  in  her  complaint,  is  that  the  real  estate,  the  title  of 
which  was  in  her  husband's  name,  constituted  their  home- 
stead; th^t  when  it  was  sold  and  conveyed  her  husband,  in 
consideration  of  plaintiff's  signing  the  deed  of  conveyance, 
agreed  with  her  ^'that  the  proceeds  of  said  sale  were  to  be 
used  and  retained  for  the  purpose  of  purchasing  another 
homestead,"  and  that  in  pursuance  of  such  agreement  they 
entered  into  a  contract  with  another  to  purchase  another 
home;  that  the  husband,  ^'contrary  to  plaintiffs  instructions^ 
and  against  her  will,  without  any  consideration  whatever 
placed  $1641.20  of  said  money  in  the  custody  of  said  de- 
fendants in  the  St  Louis  Gambling  Hall,"  their  alleged 
place  of  business,  ^^and  that  they  have  since  held  and  they 
now  hold  said  money  for  the  use  and  benefit  of  plaintiff  and 
her  said  family,"  consisting  of  two  minor  children. 

It  was  shown  by  the  evidence  that  at  the  time  of  the  trans- 
action referred  to  the  plaintiff  knew  that  her  husband  was, 
and  prior  thereto  bad  been,  addicted  to  gambling,  and  that 
he  was  an  habitue  of  gambling  resorts.  She  testified  that 
when  they  concluded  to  "sell  their  home  and  buy  another," 
she  made  him  promise  her  before  she  signed  the  deed  of 
conveyance  "that  he  wasn't  to  gamble  any  of  the  money — 
that,  if  he  hadn't  done,  I  would  never  in  the  world  have  signed 
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the  deed" — and  that  she  exacted  the  promise  because  she 
was  apprehensive  that  he  might  gamble  the  money.  She 
further  testified  that  the  real  estate  sold  was  originally  pui> 
chased  by  them  with  her  husband's  money,  and  that  the  title 
thereof  was  in  his  name;  that  they  and  their  children  re- 
sided upon  it,  and  that  it  was  sold  for  the  sum  of  $1960,  to 
be  paid  in  cash,  and  the  purchaser  assume  a  mortgage  in- 
debtedness upon  it;  that  $100  of  the  proceeds  were  paid  to 
her  husband  at  the  time  of  the  sale;  that  he  applied  $50 
on  the  purchase  price  of  a  new  home,  and  gambled  the  other 
$60;  that  in  March,  1908,  $450  more  of  the  proceeds  were 
paid  to  her  husband,  who  applied  $200  thereof  on  the  pur- 
chase price  of  the  ne^  home,  and  gambled  away  $250;  that 
on  the  27th  day  of  March  of  the  same  year  the  balance  of 
the  proceeds  of  sale,  amounting  to  $1410,  was  paid  to  her 
husband,  who  with  her  knowledge  deposited  it  in  his  own 
name  in  the  bank  where  he  had  a  bank  account  and  did  a 
banking  business.  She  further  testified  that,  before  the  last 
payment  was  made,  she  knew  that  her  husband  had  gambled 
the  amounts  testified  to  by  her,  and  that  "he  promised  me 
faithfully  he  would  not  gamble  any  more,  and  I  supposed 
he  wouldn't  gamble  any  more.  It  went  on  and  went  on,  and 
Mrs.  Eobinson  (the  vendor  of  the  new  home)  wasn't  ready 
for  us  to  pay  the  rest  on  the  farm,  so  Mr.  Terry  he  goes  and 
gambles  the  money  in  the  bank.  I  talked  to  him  and  pleaded 
with  him,  but  it  was  no  use.  He  had  lost  $600  or  $700  of 
the  last  money  before  I  knew  he  had  been  gambling  the  last 
time.  I  came  to  town,  and  had  people  go  and  get  him  out 
of  the  gambling  halls.'*  She  further  testified  that  she  made 
no  complaint,  however,  to  any  one  except  to  her  husband. 
The  plaintiff  also  put  in  evid^ice  her  husband's  bank  ac- 
count which  showed  his  deposits,  and  the  amount  of  checks 
drawn  against  it,  from  November  14,  1907,  to  August  1, 
1908.  The  account  showed  that  on  the  26th  day  of  February, 
1908,  when  the  real  estate  in  question  was  sold,  he  had  no 
credit  balance,  and  that  the  amount  of  his  deposits  between 
the  26th  day  of  February  and  the  1st  day  of  August,  1908, 
was  $2310.    Her  husband  testified  in  her  behalf  that  such 
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deposits  consisted  of  $1810  derived  from  the  proceeds  of 
the  sale,  and  $500  won  at  gambling.  The  account  showing 
the  amount  of  checks  drawn  out  at  different  times  does  not 
show  in  whose  favor  they  were  drawn.  He,  however,  testified 
with  respect  to  the  checks  drawn  by  him  between  the  26th  day 
of  February,  1908,  and  the  1st  day  of  August,  1908,  and  that 
he  gambled  most  of  them  "At  the  St  Louis  Gambling  Hall,'' 
the  defendants'  gambling  place,  amounting  in  the  aggr^ate 
to  $1818.  He  further  testified  that  sometimes  he  lost  and 
sometimes  he  won ;  that  one  occasion  he  ^  won  $875  or 
$900,  and  took  the  money  home  in  his  pocket  and  told  his 
wife  about  it,  but  that  some  days  later  he  returned  to  the 
St.  Louis  Gambling  Hiill  and  there  lost  it;  that  during  the 
period  in  question  he  lost  at  that  place  all  that  he  won  there. 
He  also  testified  that  he  gambled  at  five  or  six  other  gambling 
places  in  Ogden  City,  but  always  won  at  such  places,  and 
then  went  to  the  defendants'  gambling  place  and  lost  such 
winnings.  Counsel  for  plaintiff  called  his  attention  to  par- 
ticular checks,  one  by  one,  as  shown  by  the  bank  account^ 
from  February  26,  1908,  to  August  1,  1908,  and  asked  him, 
"What  did  you  do  with  thatP'  He  answered:  "That  was 
gambled.  Where  ?  At  the  St  Louis  Gambling  HalL"  No- 
where is  it  made  to  appear  by  his  testimony  or  by  other  evi- 
dence in  the  case  that  he  directly  or  indirectly  gave  or  paid 
or  lost  any  of  the  money  to  the  defendants  or  either  of  them, 
or  to  any  one  for  th^n,  or  that  they  or  either  of  them  directly 
or  indirectly  received  any  from  him.  Each  time  when  he 
was  asked  what  he  did  with  the  money  che<ied  out  of  the 
bank  by  him  on  particular  checks  to  which  his  attention 
was  called  he  merely  answered  that  he  gambled  it  at  the  St 
Louis  Gambling  Hall.  He  did  not  testify,  nor  was  it  other- 
wise made  to  appear  as  to  the  manner  in  which  the  business 
was  conducted,  what  games  he  played,  or  vrith  or  against 
whoDi  he  gambled  or  played,  or  whether  the  defendants  or 
the  house  won  or  received  any  of  his  money.  All  that  is  made 
to  appear  in  that  regard  is  that  he  checked  money  out  of  the 
bank  on  particular  checks  and  gambled  it  at  the  St  Louis 
Gambling  Hall,  the  defendants'  place  of  business.     There 
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being  no  evidence  to  show  that  the  defendants  or  either  of 
them  received  any  of  the  money  gambled  by  plaintiffs  hus- 
band, we  need  not  consider  the  question  of  the  alleged 
trust  relation  between  the  plaintiff  and  her  husband  arising 
out  of  the  facts  that  the  real  estate  sold  was  their  homestead, 
in  which  the  plaintiff,  as  a  wife,  had  an  interest,  and  like- 
wise had  an  interest  in  the  proceeds  derived  from  the  sale 
of  it,  and  therefore  could  follow  them  into  whosesoever  hands 
they  may  have  come  without  a  lawful  or  valuable  considera- 
tion. 

Furthermore,  the  court  was  justified  in  refusing  to 
direct  a  verdict  in  favor  of  the  plaintiff  in  the  sum  of  1 

$1641.20,  as  requested  by  the  plaintiff,  because  the 
evidence  rendered  it  uncertain  as  to  the  amount  of  the  alleged 
trust  fund  gambled  at  defendants^  gambling  hall.  True, 
plaintiff's  husband  testified  that  he  gambled  at  that  place 
$1818,  which  was  checked  from  his  bank  deposits.  The 
amount  of  the  deposits,  consisting  of  $2310,  checked  against, 
was  made  up  of  $1810  derived  from  the  proceeds  of  sale 
and  $600  won  at  gambling.  The  two  were  commingled  and 
checked  against  indiscriminately.  Between  the  dates  stated, 
February  26  and  August  1,  1908,  the  whole  of  the  bank 
deposits  was  checked  out  by  him,  $1818  of  which  he  gambled 
at  the  defendants'  place  of  business,  and  $500  of  which  he 
spent  elsewhere  and  for  other  purposes.  Of  the  $1818 
checked  out  and  gambled  by  him  at  the  defendants'  place  of 
business  it  cannot  be  ascertained  how  much  of  that  amount 
was  of  the  deposits  made  up  from  the  proceeds  of  the  sale, 
and  how  much  of  the  deposits  made  up  from  the  moneys  won 
at  gambling.  If  the  entire  amount  of  $500  won  at  gamb- 
ling and  deposited  in  the  bank  was  included  in  the  $1818 
checked  out  by  him  and  gambled  at  the  defendants'  place, 
then  he  gambled  at  that  place  but  $1318  of  the  alleged  trust 
fund,  or  the  difference  between  $1818  and  $500.  It  is  just 
as  inferable  that  a  portion  of  the  allied  trust  fund — to  the 
extent  of  $500 — was  spent  elsewhere  than  at  the  defendants' 
place^  as  that  the  whole  of  such  fund  was  spent  at  their  place. 
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For  both  reasons  no  error  was  therefore  committed  in 
refusing  to  direct  a  verdict  as  requested. 

What  we  have  said  in  respect  of  the  insufficiency  of  the 
evidence  to  show  that  the  defendants  received  any  of  the 
moneys  gambled  at  their  place  by  plaintiffs  husband  might 
well  also  dispose  of  the  complaint  made  of  the  charge.  Still, 
for  other  reasons,  the  plaintiff  has  no  cause  to  complain  of 
that.  The  court,  at  plaintiffs  request,  and  in  accordance 
with  her  theory,  charged  the  jury  that  if  they  found  that 
plaintiffs  husband  owned  the  real  estate  which  was  sold, 
and  upon  which  she  and  her  husband  with  their  children 
resided  as  a  homestead,  and  that,  when  it  was  sold,  she  signed 
the  deed  because  of  the  agreement  with  her  husband  that 
the  proceeds  of  sale  should  be  applied  to  the  purchase  of 
another  home,  and  that  except  for  such  agreement  she  would 
not  have  signed  the  deed,  and  if  in  pursuance  of  such  agree- 
ment the  husband  held  the  proceeds  of  sale  in  trust  for  such 
purpose,  and  that  he  gambled  and  lost  $1641.20,  or  any  por- 
tion of  the  proceeds,  in  the  gambling  house  of  the  defendants, 
without  the  plaintiffs  consent  and  contrary  to  her  wishes, 
then  the  plaintiff  had  the  right  to  claim  such  money  as  ex- 
empt against  the  def^idants,  and  was  entitled  to  recover. 
The  court,  however,  further  charged  the  jury,  to  the  effect, 
that  if  they  found  that  such  agreement  was  not  had,  or  if 
they  found  that  the  money  was  gambled  by  the  husband  with 
the  knowledge  and  consent  of  the  plaintiff  and  not  against 
her  will,  then  she  was  not  entitled  to  recover,  "for  the  court 
charges  you  that,  where  money  is  loaned  or  advanced  with 
the  understanding  between  the  parties  that  it  should  be  used 
in  gambling,  such  party  becomes  particeps  crimims,  and  can- 
not recover  in  a  suit  for  the  money,  and  that  where  a  party 
advancing  money  to  be  used  in  gambling  participates  and 
shares  in  the  gambling  transaction  thus  promoted  by  his  act 
becomes  particeps  criminis,  and  he  c^omot  recover  in  a  suit 
for  the  money.''  The  criticism  made  of  the  last  instruction 
is  that  there  was  no  evidence  to  "justify  the  court  in  throw- 
ing out  the  suggestion  to  the  jury  that  she  (the  plaintiff) 
could    not    recover    because    she    was    particeps    criminis. 
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an  acoamplioe   to   the   criminal   transaction."     We  2 

think  no  such  suggestion  was  made  by  the  court.  The 
charge  of  the  court,  as  was  requested  by  the  plaintiff,  that, 
to  entitle  her  to  recover,  the  jury  must  find,  among  other 
things,  that  plaintiff's  husband  gambled  the  money  without 
her  consent  and  contrary  to  her  wishes,  and  the  charge  that, 
if  they  found  that  the  money  was  gambled  with  her  knowl- 
edge and  consent  or  was  advanced  to  him  by  her  for  such 
purpose,  then  she  could  not  recover,  were  but  statements  in 
different  form  of  the  same  principla  The  court  did  not 
say,  nor  suggest  to  the  jury,  as  is  contended,  that  the  plain- 
tiff was  a  particeps  criminis.  What  the  court  said  was  that 
where  one  lends  or  advances  mon^  to  another  with  the  under- 
standing that  it  is  to  be  used  in  gambling,  and  where  such 
party  participates  and  shares  in  the  gambling  transaction 
promoted  by  his  act,  he  is  particeps  criminis,  and  cannot  re- 
cover. The  criticism  which  is  made  of  the  charge  is  there- 
fore unfounded.  The  court  charged  the  jury  upon  the  theory 
of  the  case  as  stated  by  the  plaintiff  in  her  complaint,  and 
as  requested  by  her.  No  other  portion  of  the  charge  is  in 
conflict  therewith,  nor  was  there  a  wrong  or  inapplicable 
principle  of  law  announced  in  other  portions.  The  plaintiff 
therefore  has  no  just  cause  to  complain  of  the  charge. 

The  judgment  of  the  court  below  must  therefore  be  affirm- 
ed, with  costs.     Such  is  the  order. 

FRICK  and  McOARTT,  JJ.,  concur. 


EEICKSON  v.  CHILDS. 

No.  2073.    Decided  April  27,  1910  (108  Pao.  1108). 

Apfb^l  AiTD  Ebbob — "BxvjEw — JSytdierck  to  Sustain  Fietdinos. — ^Where 
Endings  for  either  party  would  hare  been  supported  by  some  sub- 
stantial evidence,  the  Supreme  Court  cannot  interfere  with  the 
judgment  below  on  the  sole  ground  that  the  findings  are  not  sup- 
ported by  any  substantial  evidence.     (Page  409.) 
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Appeal  from  District  Court,  Seventh  District;  Hon.  J.  F. 
Chidester,  Judge. 

Action  by  L.  H.  Erickson  against  Moroni  Ohilds. 

Judgment  for  plaintiff.    Defendant  appeals. 

Apitbmsd* 

Lewis  Larson  for  appellant 
Christenson  &  Woolley  for  respondent 

FRICK,  J. 

Respondent  brought  this  action  to  recover  damages  for 
trespass  alleged  to  have  been  committed  by  appellant's  cattle 
by  eating  and  destroying  respondent's  lucem,  which  had  been 
cut  for  seed,  and  while  in  the  stack  on  respondent's  land. 
Appellant's  defense  consisted  of  a  general  denial  Respond- 
ent had  alleged  his  ownership  of  the  lucem  and  the  value 
thereof;  that  appellant's  cattle  had  trespassed  on  respond- 
ent's land  and  had  caused  the  alleged  damages.  At  the  trial 
respondent  adduced  some  evidence,  direct  and  inferential, 
in  support  of  every  material  allegation  of  his  complaint, 
and  the  appellant  also  adduced  evidence  which,  if  believed, 
would  constitute  a  complete  defense  to  respondent's  cause 
of  action.  The  evidence  was  submitted  to  the  court  without 
a  jury.  Upon  consideration  of  all  the  evidence,  the  court 
found  the  issues  in  favor  of  respondent,  and  entered  judg- 
ment accordingly.  Appellant  caused  the  evidence  adduced 
at  the  trial  to  be  preserved  in  a  bill  of  exceptions,  and  now 
presents  the  same,  together  with  the  judgment,  to  this  court 
for  review  on  appeal. 

The  only  error  assigned  and  argued  by  counsel  for  appel- 
lant is  that  the  evidence  is  insufficient  to  sustain  the  findings 
of  the  court  in  certain  particulars,  whidi  are  duly  specified. 
In  this  contention  we  cannot  agree  with  counsel.  While 
counsel  was  not  required  to  raise  the  question  of  law,  he 
now  raises  by  a  motion  for  a  nonsuit;  and,  while  he  has 


Digitized  by 


Google 


Eeiokson  v.  Chii:j)s.  409 

forfeited  no  legal  rights  by  not  presenting  it  in  that  form, 
yet,  if  he  had  raised  it  when  respondent  rested  his  cajse,  the 
court,  in  view  of  the  evidence,  would  not  have  been  justified 
in  granting  the  motion,  and,  if  we  view  the  case  in 
the  light  of  the  evidence  in  support  of  respondent's  1 

contention  alone,  then  respondent's  case,  by  reason  of 
some  admissions  made  by  appellant  at  the  trial,  was  aa 
strong,  if  not  stronger,  when  appellant  rested  as  it  was  when 
respondent  rested.  It  would  subserve  no  good  purpose,  nor 
be  of  any  material  benefit  either  to  the  parties  to  this  action, 
or  to  any  one  else,  for  us  to  set  forth  the  evidence  pro  and 
con,  or  to  assign  special  reasons  why  we  think  there  is  ample 
evidence,  direct  and  inferential,  to  support  the  court's  find- 
ings and  judgment.  It  may  be  conceded  that  if  the  trial 
court  had  believed  all  that  appellant  and  his  witnesses  testi- 
fied to  that  the  findings  should  have  been  in  his  favor,  but 
it  must  also  be  conceded  that  it  was  the  province  of  the 
trial  court  to  determine  and  say  upon  what  side,  in  view  of 
all  the  circumstances,  the  weight  of  the  evidence  prepon- 
derated. 

After  a  careful  reading  of  all  the  evidence  contained  in 
the  bill  of  exceptions,  the  conclusion  is  forced  upon  us  that 
the  record  pr^ents  a  case  where  findings  for  either  party 
would  have  been  supported  by  some  substantial  evidence,  and, 
in  view  of  this,  we  cannot  interfere  upon  the  sole  ground  that 
the  findings  are  not  supported  by  any  substantial  evidence, 
and  that  hence  the  judgment  is  erroneous. 

The  judgment,  therefore,  should  be,  and  it  accordingly  is, 
affirmed,  with  costs  to  respondent. 

STEAUP,  0.  J.,  and  McOARTT,  J.,  concur. 
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PATTERSON  v.  RYAN. 

No.  2099.    Decided  April  27,  1910  (108  Fmc  1118). 

1.  Watebs  ahd  Wateb  00UBSE8 — Appbopriation — ^Extent  of  Rights. 
Plaintiff's  intestate  in  1901  took  possession  of  land  suironnding 
springs  on  arid  and  unsurveyed  public  land,  erected  a  cabin,  con- 
structed a  corral,  and  fenced  in  a  few  acres.  Until  his  death  in 
1905,  he  maintained  the  corral  and  fences,  and  a  portion  of  time 
each  year  lived  in  the  cabin  and  while  living  there  used  the  water 
for  culinary  purposes  and  to  water  a  team  and  saddle  horse,  but 
never  used  it  for  irrigation.  Prior  to  1901  sheep  and  cattle  men 
used  the  water,  and  thereafter  intestate  occasionally  required  the 
sheep  men  to  pay  for  the  water  while  the  cattle  men  used  it  with- 
out, but  neither  disputed  nor  interfered  with  intestate's  right  to 
use  the  water.  Defendant,  a  cattle  man,  watered  his  cattle  at  the 
springs  for  a  number  of  years.  Held,  that  intestate,  although  he 
might  have  been  a  trespasser  on  the  land,  acquired  the  right  to 
use  the  quantity  which  he  used,  and,  although  he  posted  no  notice 
that  he  intended  to  appropriate  the  water  in  accordance  with  the 
law  in  force  in  1901,  the  notice  and  record  thereof  being  merely 
prima  facie  evidence  that  the  person  giving  the  notice  was  applying 
the  water  to  some  beneficial  use,  so  that  plaintiff  had  the  right  to 
use  the  quantity  of  water  used  by  intestate,  and  even  if  he  had  no 
right  in  the  land  surrounding  the  springs,  he  could  divert  it  to 
some  other  place,  if  possible.     (Page  414.) 

2.  Waters  and  Wateb  Courses — ^Appbopbiation — ^Natube  and  Ex- 
tent OF  Rights.  Trespassers  upon  land  may  acquire  the  exclusive 
right  to  the  use  of  water  either  to  irrigate  land  or  for  other  pur- 
poses, and,  when  such  right  is  acquired,  it  is  paramoimt  to  the 
rights  of  the  true  owner  or  claimant  of  land,  and  the  water  claim- 
ant, when  he  is  dispossessed  of  the  land,  may  divert  and  use  the 
water  elsewhere,  if  he  can  so  do  it.i     (Page  415.) 

Appeal  from  District  Court,  Fifth  District;  Hon.  Joshua 
Oreenwood,  Judga 

Action  by  Edward  Patterson,  as  administrator  of  John 
Patterson,  deceased,  against  John  Eyan. 

Judgment  for  defendant.     Plaintiff  appeals. 

B.BVSUSED  AND  SEMANDED. 


1  Sullivan  v.  Mining  Co.,  11  Utah,  438,  40  Pac  709,  30  L.  R.  A.  186. 
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WiUiam  F.  Knox  for  appellant 

E.  W.  Senior  and  AUen  T.  Sanford  for  respondent 

FRICK,  J. 

Tliis  action  was  brought  by  appellant,  as  administrator  of 
the  estate  of  one  John  Patterson,  deceased,  to  quiet  title  to 
the  use  of  the  water  flowing  from  certain  springs  known  as 
the  Potsum  Pah  springs,  situate  in  Pine  Grove  Valley,  Bea- 
ver County,  Utah. 

The  facts  which  we  deem  material,  as  developed  at  £he 
trial,  in  substance,  are:  That  the  land  on  which  the  springs 
in  question  are  situated  is  arid,  and  up  to  the  time  that  this 
action  was  commenced  continued  to  be  unsurveyed  public 
domain.  In  the  year  1896  one  Thomas  McCune  filed  a 
desert  entry  on  the  lands  surrounding  the  said  springs,  con- 
structed one  or  two  small  reservoirs  to  hold  the  waters  flowing 
therefrom,  and  thereafter  placed  troughs  at  the  springs, 
conducted  the  water  into  them,  and  used  the  same  to  water 
live  stock;  that  said  desert  entry  was  contested,  and  in 
August,  1903,  was  duly  canceled  by  the  local  United  States 
Land  OflBce,  and  the  action  of  the  local  office  was  approved 
by  the  Commissioner  of  the  General  Land  Offijce  at  Wash- 
ington, D.  C,  on  the  19th  day  of  January,  1905,  and  said 
McCune  by  said  decision  forfeited  all  rights  under  his  desert 
entry  aforesaid.  In  March,  1901,  and  while  the  desert  entry 
of  said  McCune  was  still,  prima  facie  at  least,  in  force, 
but  when  said  land  and  springs  were  seemingly  abandoned 
and  the  water  flowing  from  said  springs  was  not  being  used 
by  any  one  except  as  hereinafter  stated,  the  deceased,  John 
Patterson,  took  possession  of  the  lands  surrounding  the 
springs  and  of  the  springs,  erected  a  log  cabin  16x14  feet 
near  said  springs  and  constructed  a  corral,  and  fenced  in  a 
few  acres  of  the  land  near  the  springs,  and,  in  connection 
with  the  improvements  aforesaid,  he  also  cleaned  out  the 
reservoirs  constructed  by  said  McCime.  Said  Patterson 
died  on  the  4th  day  of  January,  1905.  From  March,  1901, 
to  the  time  of  his  death,  he  maintained  the  corral  and  fences 
aforesaid,  and  a  portion  of  the  time  during  each  year  stayed 
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in  the  cabin  aforesaid,  and  at  such  times  he  used  the  water 
from  the  springs  for  his  culinary  needs  and  to  water  "a  team 
and  saddle  horse/'  which  the  testimony  shows  he  kept  with 
him  when  staying  in  said  cabin.  While  Patterson  fenced  in 
some  land  which  the  testimony  shows  could  have  been  irri- 
gated, it  is  dear  that  he  never  planted  any  crops  or  used  any 
water  for  irrigation,  except  what  by  force  of  gravity  ran  over 
a  portion  of  the  inclosed  lands  where  some  "salt  grass''  was 
growing.  The  testimony  also  shows  that  for  many  years  prior 
to  1901  both  the  sheep  men  and  cattle  men  used  the  water 
of  the  springs  to  water  their  flocks  and  herds  when  they 
were  ranging  in  the  vicinity  of  the  springs  in  the  winter  sea- 
son ;  that  in  1901,  and  for  several  seasons  and  at  various  times 
the  deceased,  Patterson,  would  require  the  sheep  men  to  pay 
him  something  for  watering  their  sheep  at  the  springs.  The 
number  of  times  that  such  charges  were  made  is  not  clear, 
but  it  did  not  occur  very  often.  Some  of  the  sheep  men, 
however,  used  the  water  to  water  their  sheep  at  times  during 
the  years  aforesaid  without  paying  the  deceased,  or  without 
asking  him  for  the  privilege  to  do  so,  and  the  cattle  men,  it 
appears,  used  the  water  from  the  springs  without  paying 
the  deceased  anything,  but  neither  the  sheep  men  nor  the  cat- 
tle men  after  March,  1901,  disputed  or  interfered  with  the 
deceased's  right  to  use  the  water  for  the  purposes  he  used  it 
as  aforesaid.  The  defendant  was  one  of  the  principal  cattle 
men  who  watered  cattle  at  the  springs  for  many  years  in 
the  manner  aforesaid,  but  he  apparently  had  no  special  rights 
in  the  water  of  the  springs  up  to  the  time  this  action  wa? 
conmienced,  except  to  use  it  for  his  cattle,  as  above  stated. 
There  is  much  evidence  in  the  record  relating  to  entries  of 
the  lands  surrounding  the  springs  in  question  and  the  pro- 
ceedings in  the  United  States  Land  Office  relative  thereto,  all 
of  which  we  deem  immaterial.  The  evidence  is  conclusive 
that  the  deceased  at  the  time  of  his  death  had  no  right  in  or 
to  the  lands  surrounding  the  springs  or  any  lands  in  their 
vicinity,  but  both  the  legal  and  the  equitable  title  to  all  of 
said  lands  was  in  the  United  States  at  the  time  aforesaid 
and  when  this  action  was  commenced.     After  the  death  of 
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said  Patterson,  to-wit,  on  the  26th  day  of  December,  1905, 
the  defendant  filed  his  application  to  appropriate  the  water 
of  said  springs  with  the  state  engineer  of  the  State  of  Utah 
in  accordance  with  chapter  108,  Laws  Utah  1905,  but  the 
state  engineer,  jnst  before  the  time  this  action  was  com- 
menced, rejected  said  application,  and  the  defendant  did  not 
within  the  time^  nor  as  provided  by  said  chapter,  bring  an 
action  in  any  court  to  review  the  action  of  said  state  engineer 
in  rejecting  said  application,  but  he  did  set  forth  the  facts 
with  respect  to  said  application  and  the  rejection  thereof  in 
this  action  in  the  nature  of  a  counterclaim* 

Upon  substantially  the  foregoing  facts,  the  court  found 
in  favor  of  the  defendant,  and  found  that  the  said  John  Pat- 
terson, deceased,  had  acquired  no  rights  to  the  use  of  the 
water  of  said  springs  or  any  part  thereof,  and  adjudged  the 
right  to  the  use  of  the  water  thereof  to  be  in  the  defendant. 
The  administrator  appeals  from  the  court's  findings  and 
judgment 

Counsel  for  appellant  urge  that,  in  view  of  the  undisputed 
facts,  the  court  erred  in  its  findings  and  judgment  in  so  far 
as  it  adjudged  that  the  plaintiff,  as  the  administrator  of 
the  estate  of  said  John  Patterson,  deceased,  was  not  entitled 
to  the  use  of  the  water  of  said  springs,  and  also  in  its  find- 
ings and  judgment  that  said  defendant  was  entitled  to  the 
use  of  said  water.  It  seems  to  us  that  the  court  laid  too 
much  stress  upon  the  question  of  the  right  of  possession  or 
ownership  of  the  lands  surrounding  the  springs.  Eyen  if 
it  be  assumed  that  some  one  of  the  different  parties  who  at 
some  time  claimed  some  rights  in  said  land  at  one  time  had 
some  equitable  right  or  title  thereto,  yet  the  evidence  is  con- 
clusive that  no  one  ever  used,  or  attempted  to  use,  the  water 
on  said  land  for  irrigation  or  for  the  purpose  of  producing 
crops  of  any  kind  thereon,  not  even  grass  for  pasture.  In 
view  of  this  fact,  any  one  claiming  the  legal  right  to  use 
said  water  had  to  base  that  right  upon  a  use  and  for  a  pur- 
pose other  than  irrigation.  While  the  evidence  shows  that 
both  the  sheep  men  and  the  cattle  men,  among  whom  was  the 
defendant,  used  the  water  of  said  springs  for  many  years 
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prior  to  the  spring  of  the  year  1901  when  the  deceased  took 
possession  thereof,  yet  this  use  was  not  an  appropriation  of 
the  waters  of  said  springs,  and  was  not  so  intended,  since 
it  merely  consisted  in  driving  their  flocks  and  herds  to  the 
springs  for  water  the  same  as  they  might  have  done  to  any 
other  stream  or  water  which  was  suitable  to  water  live  stock. 
Moreover,  the  use  of  the  water  as  aforesaid  was  merely  spo- 
radic and  intermittent,  and  the  quantity  of  the  water  used 
was  so  uncertain  that  under  the  evidence  it  would  be  impos- 
sible to  determine  the  quantity  of  the  water  the  defendant 
would  be  entitled  to  if  it  were  found  that,  by  reason  of  the 
foregoing  facts,  he  at  the  time  of  said  Patterson's  death  was 
legally  entitled  to  claim  any  rights  to  the  use  of  said  water. 
It  seems  to  us  that  the  right  of  the  deceased  to  the  use  of  at 
least  a  portion  of  said  water  as  against  the  defendant  is  based 
upon  more  substantial  ground.  As  we  have  seen,  when  the 
deceased  took  possession  of  the  springs,  no  one  was  using 
the  water  except  that  both  sheep  and  cattle  men  during  cer- 
tain portions  of  the  year  in  the  manner  before  stated  drove 
their  sheep  and  cattle  to  the  springs.  Again,  it  is  made  to 
appear  that  whatever  rights  Mr.  McCune  had  in  the  use  of 
said  water,  if  any,  he  in  effect  surrendered  (not  transferred) 
to  the  deceased  in  1902,  and,  after  that  time,  it  seems  Mc- 
Cune made  no  further  use  of  the  water,  or  claim  thereto, 
and  his  desert  entry  was  canceled  in  1903  by  the  United 
States  Land  Office,  and  he  never  appealed  from  that  decision. 
Was  it  necessary  for  the  deceased,  Patterson,  to  have  some 
right  or  title  in  and  to  the  lands  surrounding  the  spring,  or 
any  land  upon  which  he  applied  the  water  for  the  purpose 
of  irrigation,  or,  if  he  did  not  so  apply  the  water,  was  he 
required  to  post  notices  under  the  law  in  force  in  1901  that 
he  intended  to  and  did  appropriate  the  water  flowing  from 
said  spring  for  a  specific  purpose  before  he  could  acquire  the 
legal  and  exclusive  right  to  the  use  of  all  or  any  portion  of 
said  water  ?  The  right  to  the  use  of  water  in  this  state 
has  always  depended  upon  whether  the  person  claim-  1 

ing  the  water  applied  it  to  a  beneficial  use,  and  the 
notice  and  record  required  by  the  statute  was  merely  prima 
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facie  evidence  of  the  facts  recited  therein,  namely^  that  he 
was  applying  the  water  to  some  beneficial  use.  Any  person, 
however,  who  actually  used  the  water  for  a  useful  or  bene- 
ficial purpose,  acquired  the  right  to  take  the  water  so  used 
as  against  all  subsequent  claimants,  regardless  of  whether 
the  user  had  posted  notices  or  not  Again,  in  so  far  as  using 
the  water  for  irrigation  is  concerned,  the  exclusive  right  to 
use  certain  waters  in  this  state  has  always  been  iudepend^it 
of  and  separate  from  the  ownership  of  the  land  on  which 
the  water  was  used  or  the  ownership  of  any  land.  To  this 
effect  is  the  case  of  Sullivan  v.  Mining  Co.,  11  Utah, 
438,  40  Pac.  709,  30  L.  R  A.  186.     The  authori-  2 

ties  generally  support  this  view.  (Weil  Water  Bi^ts, 
etc.  [2  Ed.]  section  63.)  But  the  authorities  are  to  the 
effect  that  even  trespassers  upon  land  may  acquire  the  ex- 
clusive right  to  the  use  of  water  that  is  used  either  to  irrigate 
such  land  or  is  used  thereon  for  other  purposes,  and  that  such 
a  right,  when  once  acquired,  is  paramount  to  the  rights  of 
the  true  owner  or  claimant  of  the  land,  and  the  water  claim- 
ant, when  he  is  dispossessed  of  the  land,  may  divert  and  use 
the  water  elsewhere  than  on  the  land  if  he  can  so  divert  and 
use  it  {Smith  v,  Logan,  18  Nev.  149, 1  Pac.  678 ;  AUa  Land, 
etc.,  Co.  V.  Hancock,  85  Cal.  219,  24  Pac.  645,  20  Am.  St. 
Eep.  217;  Sania  Paula  WaierworJcs  v.  Peraltoy  113  Cal.  38, 
45  Pac.  168.) 

In  the  California  cases  some  distinction  is  made  on  ac- 
count of  riparian  rights,  which  distinction,  however,  does 
not  militate  against  or  affect  the  principle  just  stated.  The 
deceased,  therefore,  although  he  may  have  been  a  trespasser 
on  the  land,  still  had  a  right  to  appropriate  and  use  the  water 
from  the  springs  in  his  cabin  for  culinary  purposes,  and  for 
the  purpose  of  watering  his  team  and  saddle  horse.  That 
he  used  a  certain  amount  of  water  from  said  springs  during 
a  portion  of  each  year  from  March,  1901,  until  th#time  of 
his  death,  January  4,  1905,  no  one  disputes,  and  no  one 
seems  to  have  questioned  his  right  to  do  so.  Is  there  any 
doubt  that  the  use  the  deceased  made  of  the  water  was  a 
beneficial  use  within  the  meaning  of  that  term  ?    We  think 
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not  If,  therefore,  the  deceased  commenced  the  use  of  the 
water  from  the  springs  at  a  time  when  he  had  a  right  to 
appropriate  the  water,  or  any  part  thereof,  and  if  he  applied 
it  to  a  beneficial  or  useful  purpose,  why  was  he  not  at  the 
time  of  his  death  entitled  to  so  much  of  the  water  of  said 
springs  as  he  had  appropriated  and  used  for  such  purpose? 
Coimsel  for  respondent,  as  we  understand  them,  do  not  assert 
the  contrary,  except  to  claim  in  a  general  way  that  the  de- 
ceased never  acquired  any  right  to  use  the  water  or  any 
part  thereof.  In  view  of  the  evidence,  we  are  unable  to 
see  upon  what  this  claim  rests.  If,  as  the  court  seemingly 
concluded,  the  defendant  could  acquire  some  right  to  the  use 
of  the  water  of  the  springs  by  merely  inteimittently  and  at 
long  intervals  driving  his  cattle  to  drink  the  water,  why  could 
not  the  deceased  acquire  a  right  to  at  least  a  portion  of  said 
water  by  making  a  daily  use  of  it  for  a  beneficial  purpose 
for  a  portion  of  each  year  for  a  term  of  years?  In  our 
judgment  the  defendant's  use  of  the  water  was  too  intermit- 
tent and  uncertain  either  as  to  time  or  quantity  to  prevent 
the  deceased  from  acquiring  a  right  thereto,  and,  for  the  same 
reason,  we  think  the  cliam  to  the  water  by  appellant  by  rea- 
son of  the  fact  that  the  deceased  on  different  occasions  re- 
quired the  sheep  men  to  pay  him  for  the  use  of  the  water 
in  watering  their  flocks  is  too  uncertain  a  use  to  authorize  a 
court  to  find  and  adjudicate  that  the  appellant  has  any  right 
to  the  water  by  reason  of  what  the  deceased  did  or  claimed 
in  that  regard.  The  number  of  times  that  the  deceased  ex- 
acted pay  from  the  sheep  men  was  comparitively  small  at 
best,  and  did  not  occur  in  every  year,  or  always  while  the 
deceased  was  on  the  land  near  the  springs.  Nor  did  he  ever 
exact  pay  from  cattle  men,  nor  from  all  the  sheep  men, 
although  it  appears  from  the  evidence  that  quite  a  number 
of  them  watered  their  cattle  and  sheep  at  the  springs  during 
a  part  of  the  time  when  the  deceased  stayed  in  his  cabin 
near  the  springs.  It  also  appears  from  the  evidence  that 
neither  the  deceased  nor  his  team  and  saddle  horse  were 
present  at  the  springs  or  used  the  water  as  aforesaid,  except 
during  a  portion  only  of  each  year  commencing  with  March, 
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1901,  and  ending  January  4,  1905,  when  the  deceased  died. 
Just  what  the  exact  time  was  does  not  appear,  and  is  not 
found  by  the  court,  except  the  finding  that  the  deceased  used 
the  water  as  aforesaid  "a  few  months  each  year."  Nor  did 
the  court  find  how  much  water  in  quantity,  or  what  propor- 
tion of  the  springs  the  deceased  used  as  aforesaid. 

In  view  of  all  the  facts  and  circumstances,  we  are  of  the 
opinion,  therefore,  that  the  appellant  as  administrator  is 
entitled  to  a  specific  finding  with  respect  to  the  quantity  or 
proportion  of  the  water  from  the  springs  that  the  deceased 
used  for  culinary  purposes  and  to  water  his  team  and  saddle 
horse,  and  the  length  of  time  that  the  water  was  used  for 
those  purposes  each  year  from  1901  to  1905,  and,  when  said 
quantity  and  time  of  use  is  ascertained,  the  appellant  is  en- 
titled to  a  decree  awarding  him  for  the  benefit  of  said  estate 
the  quantity  of  water  so  found  for  the  time  aforesaid.  If 
it  be  found  that  the  appellant  has  no  right  to  use  the  water 
for  the  purposes  aforesaid,  or  for  any  beneficial  purpose,  on 
the  land  surrounding  the  said  springs,  then  he  may,  never- 
theless, use  the  water  in  the  quantity  that  it  is  found  the  de- 
ceased used  it,  and  for  the  time  that  he  used  it,  by  divert- 
ing it  to  some  other  place  if  appellant  can  do  so.  (Smith  v. 
Logan,  supra;  Santa  Paula  Waterworks  v.  Peralta,  supra.) 
If  appellant,  however,  has  no  right  to  use  the  water  at  or 
near  the  springs  as  the  deceased  used  it,  and  if  he  will  nof 
divert  and  use  it  elsewhere  or  dispose  of  it  to  some  one  who 
will  use  the  same,  then  appellant  at  some  time  in  the  future 
may  be  deemed  to  have  abandoned  the  right  to  the  use  of 
the  water  the  same  as  any  one  else  would  be  deemed  to  have 
abandoned  rights  by  nonuser. 

From  what  has  been  said  it  follows  that  the  district  court 
erred  in  its  application  of  the  law  to  the  facts  of  this  case. 
In  view  of  the  unsatisfactory  state  of  the  evidence  upon 
the  two  questions,  namely,  the  amount  of  water  that  the  de- 
ceased, Patterson,  used  for  culinary  purposes  and  for  Lis 
team  and  saddle  horse,  and  the  season  or  the  length  of  time 
he  so  used  it  during  each  year,  we  are  unable  either  to  direct 
37  Utab— 27 
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findings  or  to  make  any  upon  those  questions.  Since  there 
must  be  findings  upon  these  two  questions  before  the  case 
can  be  finally  determined,  nothing  remains  for  us  to  do  except 
to  reverse  the  judgment,  and  to  remand  the  cause  for  a  new 
trial,  with  directions  to  the  district  court  to  proceed  with  the 
case  in  accordance  with  the  views  contained  in  this  opinion. 
It  is  80  ordered,  appellant  to  recover  costs. 

STItAUP,  0.  J.,  and  McCAETT,  J.,  concur. 


STATE  ex  rel.  NEWELL  v.  DISTRICT  COURT  IN 
AND  FOR  THIRD  DISTRICT   et  aL 

No.  2133.    Decided  April  2?,  1910  (108  Pac.  1121). 

1.  RBCfEiYEBS — ^Insolvency — ^Rdceivebs — ^Righto  op  Action.  A  receiv- 
er of  an  insolvent  corporation  is  authorized  to  intervene  in  an  at- 
tachment suit  against  the  corporation  and  file  a  motion  to  set  aside 
an  order  of  sale  of  the  attached  property.     (Page  421.) 

2.  ExEcunoN — ^Intervention  by  Thibd  Person — ^Remedy  by  MoncHf. 
The  general  rule  that  none  but  parties  to  original  actions  can  move 
the  court  to  recall  or  quash  an  execution  is  subject  to  an  exception 
in  favor  of  persons  not  parties  who  will  necessarily  be  prejudiced 
by  the  enforcement  of  the  writ,  such  as  subsequent  purchasers^  lien* 
holders,  and  execution  or  judgment  creditors.     (Page  422.) 

8.  Receivers — Claims  Against  Property— Leave  op  Court  to  Sue 
The  court  appointing  a  receiver  may,  on  proper  application,  grant 
leave  to  a  person  interested  in  the  property  in  the  receiver's  hands 
to  segragate  it  from  the  general  mass  and  to  sell  the  portion  so 
segregated,  and  apply  the  proceeds  to  the  payment  of  a  lien  exist* 
ing  in  favor  of  the  appellant.     (Page  423.) 

4.  Execution— Order  op  Sale — Recaix  op  Execution.  Where  the 
court  makes  a  formal  order  for  the  sale  of  attached  property, 
under  Comp.  Laws  1907,  sec.  1414,  providing  for  sale  of  property  un- 
der a  special  landlord's  lien,  and  section  3080  providing  for  a  sale  of 
attached  property  after  the  recovery  of  judgment,  a  subsequent 
order  of  the  court  recalling  a  special  execution  issued  in  pursuance 
of  the  order  is  a  nullity  and  does  not  affect  the  order  of  sale,  since 
such  order  of  sale  is  in  the  nature  of  a  judgment  which  cannot  be 
set  aside  except  by  formal  proceedings  recognized  by  law  for  that 
purpose.     (Page  425.) 


Digitized  by 


Google 


State  ex  rel.  v.  Third  District  Court.  419 


5.  Cebtiobabi — Review  of  Void  Obdeb — Reoall  of  Execution.  Where 
the  court  in  attachment  proceedings  makes  a  formal  order  of  tale, 
in  pursuance  of  which  a  special  execution  is  issued,  a  suhsequent 
order  of  the  court  recalling  the  execution,  though  void  as  heyond 
the  power  of  the  courts  certiorari  will  lie  to  annul  such  subsequent 
order  since  the  petitioner  cannot  be  required  to  expose  himself  and 
the  officer  to  proceedings  for  contempt  for  disrq^rding  the  court's 
order.     (Page  427.) 


Certiorari  by  the  State,  on  the  relation  of  Henry  Newell, 
against  the  District  Court  for  the  Third  Judicial  District, 
Salt  Lake  County,  and  others  to  review  an  order  of  such 
court  setting  aside  an  order  of  sale  in  attachment  proceed- 
ings. 

Obdsb  annuixbb. 
Decided  April  27,  1910. 
M.  E.  Wilson  for  plaintiffi 


Lanvrence  &  Robertson,  Stephens,  Smith  £  Porter,  Dean 
F.  Brayton  and  Allen  T.  Sanford  for  defendants. 

FRICK,  J. 

This  proceeding  was  instituted  in  this  court  under  its  origi- 
nal jurisdiction  to  obtain  a  writ  of  certiorari,  which  was 
prayed  for  to  enable  this  court  to  review  a  certain  order 
made  by  the  district  court  of  Salt  Lake  County,  by  which 
said  court  quashed  or  set  aside  a  previous  order  entered 
by  said  court.  The  latter  order  directed  the  sale  of  certain 
personal  property  held  under  a  writ  of  attachment  issued  in 
favor  of  the  petitioner,  and  which  property  was  held  for  the 
purpose  of  satisfying  a  judgment  obtained  by  him  in  said 
court 
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The  facts  briefly  stated  are:  That  on  July  17,  1909,  in  a 
certain  action  then  pending  in  the  district  court  of  Salt  Lake 
County,  wherein  one  Copeland  was  plaintiff  and  the  Salt 
Lake  Public  Service  Company,  a  corporation,  and  others 
-were  defendants,  one  W.  B.  Albertson  was  duly  appointed 
receiver  of,  and  took  possession  and  retained  possession  of, 
the  property  and  assets  of  said  corporation  for  the  purpose 
of  winding  up  its  affairs ;  that  said  corporation,  as  the  tenant 
of  the  petitioner,  became  indebted  to  him  in  the  sum  of 
$1403.15  for  rent;  that,  under  our  statute,  sections  1407  to 
1415,  inclusive,  Comp.  Laws  1907,  a  lessor  has  a  iien  upon 
the  property  of  the  lessee  for  rent  due  and  unpaid,  which 
lien,  under  ordinary  circumstances,  is  enforced  by  the  com- 
mencement of  an  action,  followed  by  an  attachment  by  which 
the  property  of  the  lessee  is  seized  and  held  pending  the  ac- 
tion and  the  entry  of  judgment  therein;  that  on  the  12th 
day  of  January,  1910,  in  an  action  duly  commenced  and 
pending  in  Salt  Lake  County,  and  in  which  an  attachment 
had  been  duly  issued,  and  certain  property  attached  under 
the  statute  referred  to,  the  petitioner,  as  lessor,  obtained  a 
judgment  against  the  receiver  of  said  corporation  for  the 
amount  above  stated ;  that  before  the  bringing  of  said  action 
the  petitioner  applied  for  and  obtained  leave  from  the  dis- 
trict court  aforesaid  to  bring  the  same  against  the  receiver 
of  said  corporation,  and  obtained  leave  of  said  court  to  attach 
and  take  possession  of  certain  property  belonging  to  said 
corporation  and  in  the  possession  of  said  receiver  by  virtue 
of  said  writ  of  attachment  which  was  duly  issued  in  said 
action;  that  after  said  property  was  surrendered  by  the  re- 
ceiver and  seized  under  said  writ  of  attachment,  and  after 
the  judgment  as  aforesaid  was  obtained,  said  court  ordered 
the  attached  property  sold  and  the  proceeds  thereof  to  be 
applied  to  the  satisfaction  of  said  judgment  to  the  extent 
of  said  proceeds ;  that  after  said  order  of  sale  had  issued  the 
defendants  in  this  proceeding  filed  a  motion  in  said  district 
court  to  recall  and  quash  said  order  of  sale,  or  execution,  as 
they  call  it,  which  motion  was  substantially  based  on  the  fol- 
lowing grounds :    That  the  movants  appeared  in  the  original 
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action  in  which  the  receiver  was  appointed,  and  by  way  of 
cross-complaints  there  set  forth  that  the  defendant  Savings 
&  Trust  Company,  a  corporation,  had  a  valid  and  subsisting 
lien  on  all  of  the  property,  real  and  personal,  of  said  Salt  Lake 
Public  Service  Company  by  virtue  of  a  trust  deed  or  mort- 
gage, and  that  the  other  two  defendants  had  valid  and  sub- 
sisting statutory  liens  against  said  property,  all  of  whidi 
the  petitioner  concedes  to  be  true;  that  all  of  the  property 
of  said  company  at  the  time  petitioner's  action  was  com- 
menced was  in  the  possession  of  the  receiver  of  said  public 
service  company,  and  that  the  same  was  by  him  held  for 
the  benefit  of  all  the  creditors  of  said  company  which  was 
insolvent;  that  said  defendants  were  not  parties  to  nor  ap- 
peared in  the  action  of  said  petitioner,  and  that  "it  is  an 
abuse  of  the  process  of  this  court  to  cause  execution"  to  be 
levied  upon  the  "property  which  is  in  the  hands  of  the  r&- 
ceiver;''  and,  further,  "that  it  is  unlawful  and  improper 
for  said  sheriff  to  interfere  with  the  possession  of  said  prop- 
erty." The  district  court  granted  the  request  6t  the  de- 
fendants and  entered  an  order  recalling  or  quashing  said  or- 
der of  sale  or  so-called  execution.  Counsel  for  petitioner 
in  effect  contend  that  the  court  was  without  jurisdiction 
to  make  said  order  (1)  because  there  was  no  proper  pro- 
ceeding commenced  or  pending  in  which  said  court  was  au- 
thorized to  act;  (2)  because  the  court  was  powerless  to 
grant  said  motion  for  the  reason  that  the  movants  had  neither 
the  right  nor  legal  authority  to  make  the  motion  or  to  ob- 
tain the  relief  sought  by  them  in  the  maimer  and  by  the 
proceeding  before  stated ;  and  (3)  because  the  court  in  any 
event  was  without  authority  to  recall  said  order  of  sale,  and 
hence  the  order  quashing  the  so-called  execution  is  void. 

It  is  fundamental  that  "every  court  has  power  to  watch 
over  the  execution  of  its  judgments,"  and  thus  has  the 
power  to  recall  or  quash  an  execution  or  order  of  sale  that 
has  been  improvidently  or  irregularly  issued.  (Rhodes  v. 
Smith,  66  Ala.  179;  Mattocks  v.  Judson,  9  Vt  343.)  All 
courts  have  power  to  "revoke,  correct,  restrain,  or 
quash  their  own  process,  in  the  course  of  their  ordi-  1 
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nary  jurisdiction/'  (Robinson  v.  Ton,  8  Ma,  355; 
Eaton  V.  Cleveland,  8t.  L.  &  K.  0.  By.  Co.  [C.  C],  41 
Fed.  422.)  The  contention,  therefore,  that  the  court  was 
without  jurisdiction  generally  cannot  be  sustained. 

Nor  is  the  contention  sound  that  the  defendants  had  no 
legal  right  or  authority  to  invoke  the  aid  of  the  court  by 
motion;  nor  that  the  court  had  no  authority  to  pass  upon 
the  question  upon  a  mere  motion.  While,  no  doubt,  it  is 
the  general  rule  that  none  but  parties  to  the  original 
or  principal  action  who  are  liable  to  be  injured  can  2 

complain,  and  thus  move  the  court  to  recall  or  quash 
an  execution,  yet  there  is  an  exception  to  this  rule  which  is 
as  well  recognized  as  is  the  rule  itself.  Mr.  Freeman,  in 
his  excellent  work  on  Executions,  in  referring  to  the  general 
rule,  says:  "To  this  rule  an  exception  probably  exists  in 
favor  of  persons  who,  though  not  parties  to  the  action,  must 
necessarily  be  prejudiced  by  the  enforcement  of  the  writ, 
such  as  subsequent  purchasers,  lienholders,  and  execution  or 
judgment* creditors."  (1  Freeman  on  Executions  [3d  Ed.], 
sec.  75.)  That  filing  and  serving  a  motion  on  the  adverse 
party  is  the  proper  method  of  making  the  application,  if 
made  to  the  court  in  which  the  judgment  is  rendered,  or  out 
of  which  the  execution  is  issued,  whether  the  application  be 
by  a  party  to  the  action  or  by  one  affected  as  aforesaid,  is 
also  well  settled,  as  appears  from  section  73  et  seq.,  of  the 
volume  just  cited.  The  doctrine,  as  stated  by  Mr.  Freeman, 
is  supported  by  the  following  authorities:  Canon  v.  Car- 
ryell,  1  N.  J.  Law,  3 ;  Fox  v.  Union  Turnpike  Co.y  37  Misc. 
Rep.  308,  75  N.  Y.  Supp.  464 ;  Harrington  v.  O'Reilly,  9 
Smedes  &  M.  (Miss.)  216,  48  Am.  Dec.  704;  J  affray  v. 
Saussnuin,  52  Hun,  561,  5  N.  Y.  Supp.  629. 

The  only  case  found  which  is  directly  to  the  contrary  is 
Wallop  V.  Scarburgh,  5  Grat.  (Va.)  1.  There  are,  however 
some  other  cases  which  are  sometimes  referred  to  as  being 
in  harmony  with  the  Virginia  case.  Some  of  those  cases,  like 
those  from  Georgia,  are,  however,  based  upon  special  local 
statutes,  and  hence  have  no  special  bearing  upon  the  ques- 
tion, while  in  others,  of  which  Hanika's  Estate,  138  Pa.  St 
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330,  22  AtL  90,  21  Am.  St.  Eep.  907,  is  a  type,  the  holding 
is  really  based  on  the  question  that  the  party  who  applied 
to  set  aside  the  execution  was  not  prejudiced,  and  hence  his 
application  was  denied.  Under  the  great  weight  of  authority 
we  think  it  must  be  conceded  that  the  defendants  had  suflR- 
cient  interest  in  the  property  to  entitle  them  to  invoke  the 
aid  of  the  court  in  the  premises,  and  that  their  application, 
by  motion  was  proper. 

The  real  diflBculty  in  this  case,  however,  arises  when  we 
come  to  consider  its  real  status.  It  is  true,  as  counsel  for 
the  defendants  contend,  that  the  well-established  rule  is  that 
property  in  the  hands  of  a  receiver  is  in  the  custody  of  the 
court  appointing  him,  and  cannot,  without  special  leave  of 
said  court,  legally  be  meddled  with  by  any  person,  with  or 
without  process.  It  is,  however,  equally  true  that  the  court 
may,  upon  proper  application,  grant  leave  to  a  person  who 
is  interested  in  the  property  which  is  in  the  receiver's 
hands  to  segregate  it  from  the  general  mass  and  to  sell  3 

it,  or  a  part  of  it,  and  to  apply  the  proceeds  thereof  to 
the  payment  of  an  existing  lien,  or  to  take  it  and  dispose 
of  it  as  the  court  may  direct.  That  this  is  the  law  is  well 
established  by  the  authorities.  In  Dugger  v.  Collins,  the  Su- 
preme Court  of  Alabama,  in  discussing  this  question  in  69 
Ala.,  at  page  330,  approves  and  adopts  the  language  of  Mr. 
High,  as  the  same  is  found  in  section  141  of  that  author's 
work  on  Receivers,  as  follows : 

"So  extremely  jealous  are  courts  of.  equity  of  any  interference  pen- 
dente lite  with  the  possession  of  their  receivers,  that  they  will  not  ordi- 
narily permit  property  which  is  the  subject  of  a  receivership  to  be  sold 
on  execution.  .  .  .  The  proper  remedy  for  a  judgment  creditor  who 
desires  to  question  the  receiver's  right  to  the  property  is  to  apply  to 
the  court  appointing  him  to  have  the  property  released  from  the  re- 
ceiver's custody  in  order  that  he  may  proceed  against  it  under  his  judg- 
ment" 

In  2  Story,  Eq.  Jur.,  sec.  833a,  the  same  thought  is  ex- 
pressed. To  the  same  effect  is  Stanton  v,  Ileard,  100  Ala. 
515,  14  South.  359.  The  rule  is  also  tersely  stated  in  34 
Cyc.  235,  and  is  fully  discussed  in  the  same  volume  at  page 
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411  et  seq.  The  undisputed  facts  show  that  the  petitioner 
strictly  complied  with  the  law  and  the  orders  of  the  court 
having  jurisdiction  over  both  the  receiver  and  the  property. 
Leave  of  court  was  obtained  not  only  for  the  purpose  of 
bringing  an  action  against  the  receiver,  but  leave  was  also 
asked  for  and  granted  to  the  petitioner  to  seize  particularly 
described  property  from  the  possession  of  the  receiver,  and 
segregate  it  from  the  general  mass  of  property  in  his  hands 
under  his  appointment.  All  this  was  done  under  the  writ 
of  attachment  authorized  by  the  court  in  the  action  against 
the  receiver  and  was  permitted  for  the  express  purpose  of 
satisfying  the  petitioner's  statutory  landlord's  lien.  The 
property  seized  under  the  writ  of  attachment  issued  as  afore- 
said was  thus  placed  into  the  custody  of  the  oflScer  who  acted 
for  and  represented  the  petitioner,  and  was  held  by  said  oflS- 
cer during  the  pendency  of  the  petitioner's  action  and  until 
his  claim  should  be  merged  into  a  judgment,  which,  as  we 
have  seen,  was  entered  on  the  12th  day  of  January,  1910. 
Counsel  for  defendants  concede  that  the  property  was  seized 
by  and  with  the  consent  of  the  court,  but  they  contend  that 
it  was  not  surrendered  by  the  court  except  for  the  special 
purpose  of  permitting  the  petitioner  to  perfect  or  establish 
his  landlord's  lien.  We  are  unable  to  assent  to  this  view. 
In  view  that  the  receiver  had  been  appointed  and  had  pos- 
sessed himself  of  the  property,  and  had  thus,  in  l^al  effect, 
placed  it  into  the  custody  of  the  court,  the  court,  no  doubt, 
could  have  made  the  statutory  lien  of  the  petitioner  effective 
without  the  formality  of  a  special  attachment  proceeding.  In 
an  ordinary  case  the  purpose  of  such  proceeding  no  doubt 
is  to  bring  the  property  into  the  custody  of  the  law  by  seiz- 
ing it  under  a  writ  of  attachment,  but,  since  the  property 
in  question  was  already  within  such  custody,  we  can  see  no 
good  reason  for  permitting  the  seizure  in  this  instance  ex- 
cept to  have  the  receiver  surrender  the  property  for  the  ben- 
efit of  the  petitioner  in  view  of  his  landlord's  lien.  The 
orders  of  the  court  in  that  regard  still  stand  unaffected,  and 
as  long  as  they  remain  in  full  force  and  effect  we  cannot 
see  how  the  court  had  any  power  or  authority  to  interfere 
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with  the  petitioner  in  carrying  into  effect  the  prior  subsisting 
and  undisturbed  orders  of  the  court. 

?for  is  the  suggestion  that  the  court,  in  quashing  the  so- 
called  execution,  recalled  what  it  had  authorized  before  of 
controlling  force.  The  order  of  the  court,  authorizing  the 
petitioner  to  seize  the  property  in  question,  was  in  the  nature 
of  an  adjudication  that  the  facts  and  circumstances, 
set  forth  by  him  in  his  application  for  leave  to  sue  4 

the  receiver  and  to  seize  said  property,  rendered  it 
proper  for  the  court  to  order  said  property  turned  over  to 
the  petitioner  for  the  purpose  of  satisfying  his  lien.  The 
exact  time  when  the  court  made  the  foregoing  adjudication 
as  evidenced  by  the  order  to  seize  the  property  the  record 
does  not  disclose,  but  it  does  show  that  it  must  have  been 
made  some  time  before  the  30th  day  of  July,  1909,  as  on 
that  date  the  attachment  was  issued  which  was  based  on 
the  order  of  the  court  by  which  the  property  was  surrendered 
and  taken  for  the  benefit  of  the  petitioner.  The  matter  then 
remained  in  abeyance  until  January  12,  1910,  when  the 
judgment  in  favor  of  petitioner  was  entered.  In  that  judg- 
ment the  property  released  by  the  court  and  taken  by  the 
officer  for  the  petitioner  is  particularly  described,  and  in  the 
judgment  it  is  provided  that  it  is  "further  ordered,  adjudged, 
and  decreed  that  the  property  above  described  be  sold  to 
satisfy  the  amount  of  said  lien,''  namely,  the  petitioner's 
landlord's  lien.  In  the  motion  of  the  defendants,  neither  the 
original  order  by  which  the  property  was  by  the  court  or- 
dered released,  nor  the  judgment  in  which  said  order  is,  by 
implication  at  least,  approved  and  the  property  ordered  to 
be  sold,  is  assailed.  All  that  is  attacked  and  asked  to  be 
quashed  is  a  subsequent  order  of  sale  which  defendants  call 
an  execution.  While  it  may  be  conceded  that,  if  this  were 
merely  an  ordinary  case  of  attachment  followed  by  a  judg- 
ment, the  court  might  have  possessed  the  power  to  suspend 
the  sale  of  the  attached  property  at  any  time  before  sale  on 
the  motion  of  any  one  having  a  lien  on  or  interested  in  the 
property,  yet  this  is  not  such  a  case.  In  this  case  the  prop- 
erty, in  contemplation  of  law,  was  not  taken  by  virtue  of  an 
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attachment,  but  it  was  taken,  and  could  only  have  been 
legally  taken,  by  virtue  of  the  court's  order  authorizing  it 
That  order,  as  we  have  seen,  is  not  questioned  by  any  one, 
but  remains  in  full  force  and  effect.  Nor  is  the  judgment 
in  which  the  property  was  ordered  sold  to  satisfy  petitioner's 
lien  attacked  or  questioned  by  any  one.  If  it  be  conceded, 
therefore,  that  when  defendants'  motion  was  made  to  set 
aside  the  so-called  execution,  the  motion  was  made -in  time 
to  authorize  the  court  to  modify  its  judgment,  yet  the  motion 
was  not  made  for  that  purpose;  nor  did  the  court  modify 
it  or  attempt  to  do  so  in  the  order  it  made  and  which  is 
attacked  in  this  proceeding.  This  being  so,  the  pretended 
order  of  the  court  to  quash  the  so-called  execution  was,  in 
legal  effect,  merely  an  indirect  attempt  to  modify  a  prior 
order  and  judgment  of  the  court  in  an  unauthorized  manner. 
It  seems  to  us  that  whether  the  order  of  sale,  or  so-called 
execution,  be  considered  in  the  light  of  section  3080,  Comp. 
Laws  1907,  which  provides  for  the  sale  of  attached  property 
"if  judgment  be  recovered"  in  an  action,  or  in  the  light 
afforded  by  section  1414,  which  applies  to  sales  under  the 
special  landlord's  lien  statute,  the  result  must  still  be  the 
same.  In  neither  section  is  an  order  of  sale  or  execution 
contemplated.  Nor,  in  the  absence  of  an  express  statute, 
can  we  see  any  good  reason  for  any  such  order  of  sale  or 
execution.  The  usual  purpose  of  such  orders  or  executions 
is  to  authorize  the  o&cer  to  seize  the  property  of  the  execu- 
tion debtor  and  to  sell  it  as  contemplated  by  the  execution. 
In  attachment  proceedings  the  officer  seizes  and  obtains  pos- 
session of  the  property  by  virtue  of  the  writ  of  attachment, 
and  the  statute,  in  express  terms,  authorizes  the  sale  if  a 
judgment  is  obtained.  In  such  proceedings,  therefore,  the 
officer,  in  selling  the  attached  property  after  judgment,  acts 
by  virtue  of  the  statute,  and  not  by  virtue  of  special  process. 
True,  it  may  be  convenient  in  practice,  and  may  also  be  con- 
venient for  the  officers  and  derks,  to  issue  a  formal  order 
of  sale,  but  what  legal  effikutcy  such  an  order  has,  or  what 
authority  it  confers  upon  the  officer  in  selling  attached  prop- 
erty that  he  does  not  possess  without  it,  in  view  of  our  stat- 
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ute,  exceeds  our  comprehension.  In  this  case  the  officer  in 
taking  the  property  acted  under  the  direct  order  of  the  court 
by  which  the  property  was  surrendered  to  him  for  the  benefit 
of  the  petitioner,  and  in  selling  it  the  officer  would  have 
acted  both  by  virtue  of  the  statute  and  by  the  order  contained 
in  the  judgment  and  decree  to  which  we  have  referred.  In 
granting  the  motion,  therefore,  to  set  aside  the  so-called  exe- 
cution, the  court  effected  nothing.  The  court,  however,  did 
more  than  merely  to  set  aside  the  execution.  It  ordered  the 
sheriff  not  to  sell  the  property.  In  making  this  order  we  are 
of  the  opinion  that  the  court  exceeded  its  power  and  au- 
thority, and  hence  the  order  in  that  regard  is  void  and  of 
no  effect.  Although  it  was  beyond  the  power  of  the  court  to 
make  the  order,  yet  the  petitioner  was  not  required  to 
expose  himself  and  the  officer  to  proceedings  for  con-  5 

tempt  by  disr^arding  the  court's  order,  but  he  could 
do  what  he  has  done — institute  these  proceedings  to  aimul 
the  court's  unauthorized  act. 

In  view  of  all  the  circumstances,  we,  after  some  hesitation, 
have  been  forced  to  the  conclusions:  (1)  That  the  order 
made  by  the  court  setting  aside  the  so-called  execution  is 
without  force  or  effect;  (2)  that  the  further  order  of  the 
court  by  which  it  ordered  the  officer  not  to  sell  the  property 
in  question  was  in  excess  of  its  power,  and  hence  void  and 
of  no  effect;  and  (3)  that  if  the  defendants  had,  or  have, 
any  remedy  it  is  not  by  a  motion  by  which  they  merely 
assail  the  order  of  sale,  but  they  must,  in  some  proceeding, 
assail  the  original  order  and  judgment  by  which  the  property 
was  surrendered  by  the  court  to  the  petitioner  for  the  special 
purpose  disclosed  by  the  record  and  the  judgment  in 
which  the  court  specially  directed  the  officer  to  sell  the 
property.  We  are  of  the  opinion,  therefore,  that  the  pre- 
tended order  of  judgment  of  the  district  court  quashing  said 
order  of  sale  or  so-called  execution  and  restraining  the  officer 
from  selling  said  property  should  be,  and  it  accordingly  is 
hereby,  annulled,  set  aside,  and  held  for  naught.  The  pe- 
titioner to  recover  costs. 

STEAUP,  0.  J.,  and  McCARTY,  J.,  concur. 
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In  Ee  JENSEN'S  ESTATE.     GREEN  v.  JENSEN. 

No.  2096.     Decided  April  29,  1910   (108  Pac.  927). 

WiLUB — Pbobate — Natube  of  Papeb.  Decedent  wrote  a  letter  to  peti- 
tioner, discussing  in  a  general  way  their  plans  after  they  were 
married,  stating  therein  that  he  would  make  petitioner  his  sole  heir 
whether  they  were  married  or  not„  and  if  he  died  before  they  were 
married  would  make  her  his  legal  heir,  but  "I  hope  I  will  enjoy 
your  company  and  association  before  that,  now  this  is  only  talk.  I 
don't  expect  to  die,  but  I  am  just  telling  you  what  I  mean."  Held, 
that  the  letter  was  not  intended  as  a  present  disposition  of  deced- 
ent's property  but  merely  expressed  an  intention  to  dispose  of  it 
at  some  future  time,  and  was  not  admissible  to  probate  as  a  will. 
(Page  430.) 

Appeal  from  District  Court,  Fourth  District ;  Hon.  J.  E. 
Booth,  Judge. 

Petition  by  Millie  Green  against  Jens  Jensen  to  probate 
an  alleged  will. 

From  a  judgment  denying  probate,  proponent  appeals. 

Apfiemed. 

Decided  April  29,  1910. 

Hansen  &  Meredith  {Ooodwin  &  Van  Pelt,  of  counsel), 
for  appellant 

John  T.  Pope  (M.  M.  Warner  of  counsel),  for  respond- 
ent 

FRICK,  J. 

The  appellant  filed  her  petition  in  the  district  court  of 
Uintah  County,  Utah,  and  with  it  presented  for  probate  a 
certain  writing  which  she  alleged  was  the  last  will  and  testa- 
ment of  one  John  Jensen,  late  of  Uintah  County,  deceased. 
The  alleged  will  was  in  the  form  of  a  letter  written  by  the 
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deceased  and  directed  to  the  appellant,  who  was  his  fiancee. 
The  letter  in  full  is  as  follows :  "John  Jensen  &  Co.,  Deal- 
ers in  Miners'  and  Eanchers'  Supplies.  Dragon,  Utah,  Jan. 
26,  1909.  My  Dear  Millie:  I  had  just  written  a  letter  to 
you  when  I  received  your  most  interesting  letter  I  ever  got 
from  you.  I  am  glad  to  hear  that  you  favor  our  union  this 
spring.  Yes,  my  dear  Millie,  we  will  try  to  get  our  union 
sealed  as  soon  as  we  can.  I  need  you  here  and  I  want  you 
here  to  comfort  me  and  be  a  helpmate  to  me,  and  that  we 
both  may  be  benefited  and  blessed.  (This  is  a  kiss.)  I  am 
surprised  to  see  your  thoughts  correspond  with  mine.  You 
need  not  worry  about  your  travel  across  the  country.  I  will 
come  and  get  you,  and  we  will  go  right  on  to  Salt  Lake 
and  back  to  Dragon  and  never  mind  the  reception,  we  will 
have  that  some  other  time.  I  appreciate  your  sentiments 
and  I  am  fully  in  sympathy  with  them,  as  I  am  with  all  you 
propose,  but  we  must  economize  as  much  as  we  can.  We 
are  not  millionarys  and  you  and  I  must  live,  and  so  we  will 
make  things  match  as  much  as  we  can,  and  when  we  get 
well  off  then  we  will  spread  it  on  (do  you  see).  Sweet 
Millie,  I  do  not  know  if  you  like  this  or  not,  but  I  think 
you  a  sensible  girl.  I  will  make  you  my  sole  heir  whether 
we  get  married  or  not,  and  if  I  die  before  you  and  me  are 
married,  I  will  make  you  my  legal  heir,  but  I  hope  that  I 
will  enjoy  your  company  and  association  before  that,  now 
this  is  only  talk.  I  don't  expect  to  die,  but  I  am  just  telling 
you  what  I  mean.  If  we  were  together  we  could  talk  all  this 
thing  face  to  face — I  will  be  other  there  some  time  this 
spring.  I  will  let  you  know  later  and  we  will  arrange  things. 
We  may  get  married  in  Vernal,  and  then  go  to  Salt  Lake 
City,  but  I  have  to  see  the  Stake  President  about  that.  You 
just  keep  your  ears  stiff  and  trust  in  the  Lord.  Pray  for  me 
and  yourself  and  we  will  be  all  right.  Yes,  my  dear,  I  hope 
all  saloons  will  be  closed  and  whiskey  banished  from  the 
face  of  the  earth.  You  shall  not  think  that  those  post  cards 
is  of  any  consequence.  It  was  only  to  show  you  what  the 
store  looks  like.  I  will  send  you  some  more  to  show  you 
Dragon  from  different  points.    We  don't  want  to  stay  here  all 
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our  lives,  but  we  will  stay  here  till  we  can  do  better  or 
worse.  I  like  to  make  a  few  dollars  and  go  in  the  chicken 
business.  God  bless  you,  my  dear  Millie.  From  your  loving 
John."  The  district  court  held  that  the  writing  was  not 
intended  as  a  will,  and  that,  in  legal  effect,  it  was  not  such, 
and  hence  refused  to  admit  it  to  probate,  and  entered  judg^ 
ment  aeeordingily.  The  appeal  is  from  the  ruling  and  judg- 
ment 

It  is  urged  that  the  district  court  erred  in  its  conclusions 
and  judgment.  Conceding,  for  the  purposes  of  this  decision, 
that  the  writing  in  question  is  in  form  and  execution  suffi- 
cient as  a  holographic  will  under  the  provisions  of  section 
2736,  Comp.  Laws  1907,  yet  the  writing  lacks  the  elements 
of  substance  which  are  requisite  to  constitute  it  a  will 
whether  holographic  or  regular.  It  is  manifest,  from  the 
face  of  the  writing  itself,  that  the  writer  did  not  intend  it 
as  constituting  a  disposition  of  his  property,  or  any  part  of 
his  property.  True,  the  writer  says,  "I  will  make  you  my 
sole  heir,  .  .  .  and  if  I  die  before  you  and  me  are  mar^ 
ried  I  will  make  you  my  legal  heir.'^  These  are  the  only 
words  that  even  the  most  liberal  constructionist  could  claim 
had  any  tendency  towards  manifesting  an  intention 
on  the  part  of  the  writer  to  make  a  post  mortem  dis-  1 

position  of  property.  It  is,  however,  clear  from  the 
language  used  that  the  writer  did  not  intend  to  presently 
bequeath  or  devise  any  property,  but  that  he  merely  ex- 
pressed an  intention  to  do  so  at  some  future  time.  This  is 
not  only  the  unavoidable  conclusion  to  be  deduced  from  the 
language  itself,  but  such  a  conclusion  is  fortified  by  the  fact 
that  the  writer  does  not  mention  or  specify  any  property  of 
any  kind  whatever.  If  the  writer  had  intended  the  letter 
as  a  present  disposition  of  his  property,  or  any  part  of  it, 
he  no  doubt  would  have  said  something  about  property  of 
some  kind.  To  our  minds  it  is  very  dear  that  the  letter 
in  question  was  not  intended  as  a  will,  but  that  it  was  in- 
tended for  what  it  purports  to  be,  namely,  a  letter  by  which 
the  writer  communicated  his  thought  and  plans,  in  a  general 
way  at  least,  to  one  with  whom  it  was  his  intention  to  estab- 
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lish  the  closest  social  relations  in  the  near  future.  Such  a 
writing,  therefore,  falls  far  short  of  being  a  present  disposi- 
tion of  property. 

The  judgment  is  therefore  affirmed,  with  costs  to  respond- 
ent 

STRATJP,  O.  J.,  and  McCARTY,  J.,  concur. 


EVANS  et  al.  v.  OREGON  SHORT  UNE  RAILROAD 
COMPANY. 

No.  2108.    Decided  April  29,  1910  (108  Pao.  638). 

i.  Death — ^DAiiAoss — ^AoiassiBiLrTT  oi*  Eyn>ENOB.  Under  Comp. 
Laws  1907,  sec.  2912,  providing  that  in  a  death  action  such  dam- 
ages may  be  given  as  under  all  the  circumstances  may  be  just,  in 
connection  with  evidence  that  decedent  had  contributed  to  his 
family  for  support  and  maintenance,  the  wife  and  children  may 
also  show  his  affection  for  them,  his  disposition  and  deportment 
towards  them,  his  counsel  and  advice  and  his  care  and  solicitude 
for  their  welfare,  in  so  far  as  such  things  were  made  effective  by 
his  acts,  as  bearing  on  the  amount  of  damages.     (Page  437.) 

2.  Death — ^AniassisiLnT  op  Evtoence — Conduct  of  Dboeased  To- 
WABD  Familt.  That  a  physician  testifying  to  decedent's  kind 
treatment  of  his  wife  on  specific  instances  did  not  come  into  daily 
contact  with  the  husband  and  wife,  and  therefore  was  unable  to 
testify  to  their  daily  conduct  towards  each  other  for  a  connected 
period  of  months  or  years,  did  not  affect  the  admissibility  of  his 
testimony,  but  merely  went  to  its  weight.     (Page  437.) 

3.  Appeal  Ain>  Ebbob — Objidctions  Below — Suffioxenoy.  Where  de- 
fendant in  the  lower  court  objected  to  evidence  as  not  proper  for 
any  purpose,  it  could  not  on  appeal  urge  an  additional  specific 
objection.     (Page  438.) 

4.  Death— ADMISSIBILIT7  of  Evidence.  Where  a  physician  testifying 
to  the  physical  condition  of  decedent's  widow  in  a  death  action  stated 
that  ''she  has  been  an  invalid  for  nearly  four  years  and  suffers 
from  a  paralytic  stroke  on  her  right  side/'  his  further  statement 
that  she  is  almost  unable  to  help  herself,  has  had  to  be  taken  care 
of  ever  since  she  was  paralyzed,  cannot  do  any  housework  to  amount 
to  anything,  but  goes  aroimd  the  house  unable  to  do  much  because 
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she  has  lost  the  use  of  her  right  limh,  though  in  form  referring 
to  her  condition  at  the  time  of  trial,  in  fact  referred  to  audi  con- 
dition at  a  time  prior  to  decedent's  death.     (Page  438.) 

5.  Death — Action — Admissibujtt  of  EvioiONac.  In  a  death  action 
for  the  benefit  of  decedent's  widow  and  children  under  Comp.  Laws 
1907,  sec.  2912,  giving  such  damages  as  under  all  the  circumstances 
may  be  just,  evidence  as  to  the  poor  physical  condition  of  the 
widow,  her  inability  to  do  housework,  and  the  necessity  for  caring 
for  her  was  admissible  on  the  question  of  damages. i     (Page  440.) 

6.  Trial — Refusal  of  Requests — Instructions  Incorrect  in  Part. 
It  is  not  error  to  refuse  a  charge  faulty  in  part.     (Page  443.) 

7.  Death — Measure  of  Damages — (Contributions  of  Decedent  to 
Family  Support.  If  the  true  basis  for  recovery  in  a  death  action  of 
what  might  be  found  that  decedent  would  probably  have  contributed 
to  his  family,  either  for  their  support  or  as  an  addition  to  his  estate, 
be  the  present  value  thereof,  the  discount  should  be  made  only  from 
the  time  that  it  was  found  that  such  contributions  would  have  been 
actually  made  had  decedent  lived,  and  not  at  the  end  of  decedent's 
expectancy.     (Page  445.) 

8.  Trial — Instructions — Burden  of  Proof,  (barges  that  it  is  the 
presumption  of  law  that  every  man  exercises  due  care  for  his  own 
safety  when  in  a  place  of  danger,  and  the  presumption  is  that 
decedent  did  so  when  he  approached  the  crossing,  and  that  plaintiflTs 
need  not  affirmatively  prove  that  decedent  looked  and  listened  for 
the  train  before  coming  upon  the  crossing,  the  presumption  being 
that  he  did  so,  and  that  the  burden  of  proof  that  he  did  not  waa 
on  defendant  and  must  be  proved  by  a  preponderance  of  the  evi- 
dence, merely  amounted  to  charges  that  the  burden  of  proof  upon 
the  plea  of  contributory  negligence  was  upon  defendant,  and,  un 
less  such  negligence  was  established  by  a  preponderance  of  the 
evidence,  plaintiffs  must  prevail  as  to  that  issue,  and  did  not  place 
a  presumption  in  the  balance  to  be  weighed  by  the  jury  against 
the  evidence  in  support  of  defendant's  plea  of  contributory  negli- 
gence.    (Page  447.) 

9.  Trial — Refusal  of  Requests — Request  Embraced  in  Charge 
Given.  It  is  not  error  to  refuse  a  charge  embraced  in  instructions 
given.     (Page  448.) 

10.  Railroads — (Crossing  Accident — Instructions.  In  an  action  for 
the  death  of  one  killed  at  a  railroad  crossing,  a  charge  that,  though 
a  railroad  company  may  comply  with  the  statutory  requirements 
of  ringing  the  bell  or  sounding  the  whistle  in  approaching  a  public 
crossing,  yet  it  can  nevertheless  be  negligent  in  failing  to  adopt 


1  Spiking  V.  Con.  Ry.  &  P.  Co.,  33  Utah,  339,  93  Pac.  847;  Pool 
v.  Southern  Pac.  Ry.  Co.,  7  Utah,  303,  26  Pac.  664, 
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such  other  reasonable  measures  for  public  safety  as  common  pru- 
dence may  dictate,  considering  the  danger,  travel,  and  surrounding 
circumstances,  was  not  erroneous  as  authorizing  the  jury  to  specu- 
late and  base  a  verdict  upon  anything  which  in  their  judgment 
defendant  ought  to  have  done  or  omitted  to  do  to  prevent  accidents 
at  the  crossing,  where  the  court  also  charged  that,  before  plaintiffs 
could  recover,  they  should  satisfy  the  jury  by  a  preponderance  of 
the  evidence  that  some  one  of  the  negligent  acts  alleged  in  the 
complaint  caused  decedent's  death,  and,  if  they  were  so  satisfied, 
their  verdict  should  be  for  plaintiffs,  unless  they  found  that  defend- 
ant had  established  its  defense  of  contributory  negligence,  but 
simply  stated  an  abstract  proposition  of  law  and  gave  a  general 
definition  of  negligence.     (Page  449.) 

11.  Afpkal  awd  Erbor — ^Review — ^Insteuotiows.  That  instructioni 
are  long,  and  to  some  extent  repeated,  and  hence  to  that  extent 
unnecessary,  will  not  affect  the  verdict  or  judgment  otherwise  with- 
out prejudicial  error.     (Page   449.) 

Appeal  from  District  Court,  First  District;  Hon.  W.  W. 
Maughan,  Judge. 

Action  by  Samuel  R  Evans,  and  another  administrator  of 
Jesse  J.  Price,  against  the  Oregon  Short  Line  Kaiboad  Com- 
pany. 

Judgment  for  plaintiffs.    Defendant  appeals. 

Afftratbd. 

P*  L.  Williams,  Oeo.  H.  Smith  and  F.  K.  Nebeher  for 
appellant 

Powers  &  Marioneaux  and  Oeo.  Q.  Rich  for  respondents. 

appellant's  points. 

This  court  has  uniformly  held  that  the  pecuniary  loss 
arising  from  various  elements  of  damage,  is  the  sole  measure 
of  the  damages  recoverable  in  such  an  action  as  this.  (Webb 
V.  D.  &  B.  0.  R.  R.  Co,,  7  TJ.  17;  Chilton  v.  U.  P.  R.  R. 
Co.,  8  Utah,  47 ;  Gorbett  v.  0.  8.  L.  R.  R.  Co.,  25  Utah,  449 ; 

87  UUb— 28 
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Beenum  v.  Martha  Washington  Co.,  23  Utah,  139.)  The 
office  of  a  presumption  is  simply  to  serve  until  evidence  of 
the  fact  which  the  presumption  supposes  is  adduced.  (El- 
liott on  Evidence,  sec.  91 ;  Qolinvaux  v,  Burlington  (7.  R.  £ 
N.  R.  Co.,  101  K  W.  [la,],  465,  467;  Waldron  v.  Boston 
&  M.  R.,  62  Atl.  [K  H.]  443;  Mynntng  v,  Detroit  L.  & 
N.  R.  Co.,  35  K  W.  [Mich.]  811,  812;  Reed  v.  Queen 
Anne's  R.  Co.,  57  Atl.  [Del.]  529-532 ;  Winter  v.  Knights 
of  Pythias,  69  S.  W.  [Mo.]  662;  Burk  v.  Walsh,  92  K  W. 
[la.]  65,  66;  Keller  v.  Over  et  al.,  20  AtL  [Pa.]  25;  Mey- 
ers V.  Kansas  City,  18  S.  W.  [Mo.]  914.)  It  is  incumbent 
upon  a  traveler  to  exercise  sudi  care  as  to  make  the  act  of 
looking  and  listening  reasonably  effective.  (Washington, 
etc.,  R.  Co.  V.  Lacey,  94  Va.  460,  26  S.  E.  834,  839 ;  Mo- 
Canna  v.  New  Eng.,  etc,  R  Co.,  2  R.  I.  439,  39  Atl.  891- 
892 ;  Comkling  v.  Erie  R.  Co.,  63  K  J.  Law,  338,  43  Atl. 
666;  Schomolze  v.  Chicago,  etc.,  R.  Co.,  83  Wis.  659,  53 
N.  W.  743,  54  N.  W.  106;  Urias  v.  Pa.  R.  Co.,  152  Pa.  St 
326,  25  AtL  566.) 

BESPOin>BNTS'  POINTS. 

The  right  of  the  wife  to  the  society  and  protection  of  the 
husband,  and  the  right  of  the  husband  to  the  society  and  serv- 
ivces  of  the  wife  are  regarded  as  the  property  of  the  re- 
spective parties.  (Warren  v.  Warren,  89  Mich.  123;  Spth- 
ing  V.  Consolidated  Railway  &  Power  Co.,  33  Utah,  839, 
93  Pac  847;  Redfield  v.  Oakland  C.  8.  Ry.  Co.,  110  Cal. 
277;  Denver,  etc..  Tramway  Co.  v.  Tiley  (Colo.),  59  PacL 
476 ;  C.  8t.  L.  &  T.  R.  Co.  v.  Johnson,  78  Tex.  536 ;  Furnish 
V.  N.  P.  R.  Co.,  102  Mo.  669.)  The  damages  awarded  were 
not  excessive.  (Stemfels  v.  Met.  Street  Railway  Co.^  77  N. 
T.  Supp.  309,  174  K  Y.  562 ;  Lane  v.  Brooklyn  Heights 
R.  R.  Co.,  85  App.  Div.  [N.  Y.],  p.  85,  82  N.  Y.  Supp. 
1057,  178  N.  Y.  623;  Irdenuational  <&  0.  N.  R.  Co.  v. 
McVey  [Tex.],  81  S.  W.  991,  85  S.  W.  34;  Texas  Loan 
Agency  v.  Flemming  [Tex.],  46  S.  W.  63;  Oalves- 
ton  H.  <&  8.  A.  Ry.  Co.  v.  Davis  [Tex.],  65 
S.  W,   217;   Lovisvitte  &  N.  R.   Co.   v.   ShibelVs  Adm. 
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[Ky.],  18  S.  W.  944;  Galveston  H.  &  8.  A.  By.  Go.  v. 
Perry  [Tex.],  85  S.  W.  62;  Chesapeake,  0.  &  8.  W.  B.  Co. 
V.  Hendricks  [Tenn.],  13  S.  W.  696;  Ericins  v.  Brooklyn 
Heights  B.  Co.,  71  N.  Y.  S.  596 ;  Beilly  v.  Brooklyn  Heights 
B.  Co.,  72  N.  T.  S.  1080;  Ft.  WoHh  <6  B.  G.  By.  Co.  v. 
Eime  [Tex.],  51  S.  W.  558 )E.L.&  B.  B.  By.  Co.  v.  8inith, 
65  Tex.  167 ;  Chesapeake  &  0.  By.  Co.  v.  Dickerson's  AdrrtA 
[Ky.],  S.  W.  615.)  This  court  had  held  that  in  determining 
the  amount  of  damages  for  death  by  wrongful  act  it  is  proper 
for  the  jury  to  consider  the  number  and  ages  of  the  members 
of  decedent's  family,  the  loss  of  his  society  and  companion- 
ship, his  habits  in  regard  to  supporting  his  family  and  what 
he  might  be  expected  to  do  in  the  future,  expressly  exclud- 
ing mere  mental  suffering.  {Pool  v.  8.  P.  Co.,  7  Utah,  803, 
26  Pac.  654;  Well  v.  D.  &  B.  0.  By.,  7  Utah,  17,  24, 
Pac  616 ;  Wells  v.  D.  &  B.  G.  By.  Co.,  7  Utah,  482,  27  Paa 
688;  Chilton  v.  U.  P.  By.,  8  Utah,  47,  29  Pac.  963;  Cor- 
lett  V.  0.  8.  L.,  25  Utah,  449,  71  Pac.  1065 ;  Hyde  v.  U.  P. 
By.  Co.,  7  Utah,  356,  26  Pac  979 ;  Bearrum  v.  Martha  Wash- 
ington Co.,  23  U.  139,  63  Pac.  631 ;  Bogers  v.  B.  G.  W.  Co., 
90  Pac.  1075 ;  8piking  v.  Consolidated  By.  &  Power  Co.,  93 
Pac  847.) 

FRICK,  J. 

This  is  an  action  by  respondents,  as  administrators  of  the 
estate  of  one  Jesse  J.  Price,  deceased,  to  recover  damages 
which  it  is  alleged  resulted  from  his  death  to  his  surviving 
widow  and  eight  minor  children,  for  whose  benefit  the  action 
was  prosecuted.  Jesse  J.  Price  was  killed  on  the  19th  day 
of  September,  1907,  in  a  collision  with  a  passenger  train  of 
appellant  while  attempting  to  cross  its  railroad  track  with 
a  team  and  wagon  at  a  public  road  crossing  in  the  town  of 
Richmond,  Cache  County,  this  state,  and  it  is  alleged  that 
the  collision  and  death  of  said  Price  was  caused  by  the  n^- 
ligence  of  the  appellant  The  alleged  acts  of  negligence, 
briefly  stated,  are:  (1)  Excessive  speed  of  the  train;  (2) 
failure  to  keep  a  proper  lookout  before  reaching  the  crossing 
by  defendant's  servants;  (3)  permitting  weeds,  willows,  and 
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other  obetructions  to  grow  and  remain  on  appellant's  right 
of  way  at  or  near  a  public  crossing;  and  (4)  failure  to 
sound  the  bell,  blow  the  whistle,  or  give  any  other  ';vaming 
of  the  approach  of  the  train.  The  case  was  submitted  to  a 
jury,  who  returned  a  verdict  for  respondents  in  the  sum  of 
$16,800.  The  court  entered  judgment  on  the  verdict,  from 
which  this  appeal  is  prosecuted. 

While  the  errors  assigned  are  numerous,  we  shall  only  con- 
sider those  that  are  relied  on  and  are  argued  in  the  brief  of 
appellant's  counsd.  In  order  to  avoid  repetition,  we  shall 
state  the  facts,  so  far  as  deemed  necessary,  in  connection 
with  the  discussion  of  the  several  assignments.  Appellant 
asserts  that  the  court  erred  in  admitting  certain  evidence  re- 
specting the  relations  existing  between  the  deceased  and  his 
wife,  one  of  the  beneficiaries  of  this  action,  as  testified  to 
by  the  family  physician  of  the  deceased  as  the  physician  had 
observed  the  decedent's  conduct  some  nine  or  ten  months 
preceding  his  death.  The  substance  of  the  evidence,  whidi 
is  correctly  stated  by  counsel  for  appellant  in  their  brief, 
is  as  follows:  "J  observed  that  Mr.  Price's  treatment  of 
his  wife  was  most  kind — ^beyond  the  average.  He  had  to 
help  dress  her  and  attend  to  her.  He  attended  to  her  as  a 
trained  nurse  would  have  done.  I  have  never  seen  a  man  who 
would  attend  to  a  woman  as  kindly  and  as  well  as  he  did. 
He  assisted  to  dress  her,  and  during  the  confinement,  he 
gave  me  every  assistance  a  man  could.  Mr.  Price  was  a 
perfect  specimen  of  manhood.  He  was  robust,  healthy, 
and  strong.  He  was  a  well  preserved  man  in  every 
way.''  The  contention  is  that  this  evidence  should 
have  been  excluded  upon  the  objection  of  counsel,  which 
was  upon  the  ground  that  the  evidence  is  "immaterial,  incom- 
petent, and  irrelevant"  We  think  otherwise.  Section  2912 
of  the  Compiled  Laws  of  the  State  of  Utah  of  1907,  upon 
which  this  action  is  based,  so  far  as  material  to  the  par- 
ticular objection  now  under  consideration,  reads  as  follows: 
"In  every  action  under  this  and  the  preceding  section  such 
damages  may  be  given  as  vjnder  all  the  circumstances  of  the 
case  may  be  just/*    (Italics  ours.)     The  question,  therefore, 
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is  not  merely  whether  a  wife  has  lost  a  husband  or  a  child  a 
father,  who  in  a  mechanical  way  provided  for  their  support 
from  his  earnings  or  other  means.  We  think  that,  in  connec- 
tion with  the  evidence  showing  what  the  deceased  has  con- 
tributed to  the  family  for  support  and  maintenance,  the 
wife  and  children  may  also  show  the  affection  the  deceased 
entertained  for  them,  his  disposition  and  deportment 
toward  them,  his  counsel  and  advice,  and  his  care  and  1 

kindly  solicitude  for  their  welfare  in  so  far  as  these 
things  were  made  effective  by  his  acts,  and  that  the  jury  may 
consider  all  theae  things  in  connection  with  the  evidence  of  the 
amount  the  deceased  contributed  for  support,  as  aforesaid, 
in  arriving  at  the  amount  which  the  widow  and  minor  chil- 
dren shall  receive  as  compensation  for  the  injury  sustained 
by  them  by  reason  of  the  death  of  the  husband  and  father. 
We  are  of  the  opinion,  therefore,  that  the  court  committed 
no  error  in  overruling  the  objection  and  in  admitting  the 
evidence  referred  to. 

It  is,  however,  urged  that  the  evidence  was  irrelevant 
and  improper  in  any  event,  because  the  doctor^s  testimony 
referred  to  a  specific  instance  or  act  relative  to  the  deport- 
ment and  disposition  of  the  deceased,  and  to  a  time  long  prior 
to  his  death.  The  objection  as  stated  above,  however,  was 
hardly  broad  enough  to  challenge  the  attention  of  either  op' 
posing  counsel  or  court  to  this  precise  point.  Assuming, 
however,  for  the  purposes  of  this  decision,  that  the  objection 
was  sufficiently  broad,  we  are  still  of  the  opinion  that  the 
evidence  was  properly  admitted.  This  objection,  in 
any  event,  goes  to  the  weight  of  the  evidence  rather  2 

than  to  its  competency.  There  is  no  other  way  by 
which  the  decedent^s  affection,  conduct,  and  treatment  of  his 
family  could  have  been  shown  except  as  it  was  done,  and 
the  mere  fact  that  thj  doctor  did  not  come  into  daily  con- 
tact with  the  husband  and  wife  and  was  thus  unable  to  tes- 
tify to  their  daily  conduct  toward  each  other  for  a  connected 
period  of  months  or  years  in  no  way  affected  the  admissi- 
bility of  the  testimony. 
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The  next  error  assigned  by  appellant  is  very  closely  re- 
lated to  the  one  just  discussed.  This  assignment  relates  to 
the  admission  of  evidence  relative  to  the  physical  condition 
of  the  widow  of  the  deceased.  The  objection  made  to  this 
evidence  as  disclosed  by  the  record  is  "that  it  is  not  a  proper 
element  of  damages."  The  court  overruled  the  objection, 
and  counsel  saved  an  exception.  The  testimony  given  by  a 
Mrs.  Dent  in  brief  is  as  follows :  *  Well,  she  is  almost  unable 
to  help  herself.  She  has  had  to  be  taken  care  of  ever  since 
she  was  paralyzed.  Now  she  canH  do  any  housework  to 
amount  to  anything.  She  goes  around  the  house  and  at- 
tempts to  do  some  things^  but  not  very  much,  because  she 
has  lost  the  use  of  her  right  limb.^^  It  is  contended  that  the 
testimony  should  have  been  excluded  upon  the  grounds:  (1) 
Because  it  is  not  proper  for  any  purpose;  and  (2)  because 
the  witness  in  describing  the  widow's  physical  condition  did 
not  limit  her  statement  to  a  time  anterior  to  the  death  of 
the  deceased.  A  conclusive  answer  to  the  second  ground  of 
objection  is  that  it  is  unavailing  because  this  specific 
ground  of  objection  was  not  stated  at  the  time  of  trial,  3 

but  the  general  objection  that  we  have  given  only  was 
interposed.  If  counsel  at  the  time  had  called  the  attention 
of  court  and  opposing  counsel  to  the  fact  that  the  question 
did  not  limit  the  testimony  to  any  particular  time,  no  doilbt 
the  question  would  have  been  so  framed  as  to  obviate  this 
objection,  and,  if  the  objection  could  not  have  been  obviated 
and  the  court  had  nevertheless  admitted  the  evidence  over 
the  specific  objection,  the  ruling  could  then  have  been  re- 
viewed with  fairness  and  justice  to  all  concerned.  In  view 
of  the  state  of  the  record  and  the  nature  and  form  of  the 
objection,  this  may  not  now  be  done.  Another  answer  is 
that  the  witness,  just  before  giving  the  testimony  before 
quoted,  in  referring  to  the  physical  (yndition  of  the  widow 
of  the  deceased,  said :  "She  has  been  an  invalid  for  nearly 
four  years,  and  suffers  from  a  paralytic  stroke  on  her 
right  side.''    It  is  apparent,  therefore,  that,  while  the  4 

statement  of  the  witness  as  a  matter  of  form  referred 
to  the  wife's  physical  condition  at  the  time  of  the  trial, 
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the  witness  nevertheless,  in  fact,  referred  to  such  condition 
at  a  time  long  prior  to  the  death  of  the  deceased.  For  these 
reasons  the  second  ground  of  objection  cannot  be  sustained. 
Eecurring  now  to  the  first  ground  of  objection,  it  must  be 
conceded  that  upon  this  point  the  authorities  are  in  conflict 
If,  however,  the  cases  are  critically  examined,  and  the  stat- 
utes on  which  the  decisions  are  based  are  kept  in  mind,  the 
conflict  among  the  courts  will  be  found  to  be  more  apparent 
than  real.  In  those  jurisdictions  where  statutes  like  ours, 
or  of  similar  import,  are  in  force,  it  will  be  found  that  the 
courts  with  few  exceptions,  if  any,  have  held  evidence  of  the 
character  now  under  consideration  admissible  and  proper  to 
be  considered  by  the  juiy  in  determining  the  amount  of 
damages  to  be  allowed  by  them.  The  identical  question  was 
before  the  Supreme  Court  of  California  in  the  case  of  Cooh 
V.  Clay  Street  Hill  R.  R.  Co.,  60  Cal.  609.  That  court  held 
that  under  the  provisions  of  the  statute  which  we  have  quoted 
evidence  of  the  physical  condition  of  the  wife  is  proper.  In- 
deed, we  cannot  well  see  how  any  court  can  logically  arrive 
at  a  different  conclusion,  unless  the  peculiar  provisions  of 
our  statute  are  disregarded.  The  statute  clearly  implies  that, 
in  order  to  arrive  at  the  real  injury  the  wife  or  the  minor 
children  have  sustained,  the  jury  should  be  adivsed  of  just 
what  they  received  from  the  deceased  by  way  of  pecuniary 
aid  and  assistance,  and  also  what  they  received  from  him  by 
way  of  comfort,  advice,  and  companionship.  The  statute 
seems  to  contemplate  that  a  husband  is  not  necessarily  an 
automaton  who  responds  to  the  wants  of  his  wife  and  minor 
children  in  a  mechanical  way  merely,  and  does  no  more  for 
them  than  to  provide  for  their  support  and  maintenance. 
Again,  it  seems  to  be  assumed  in  the  statute  that  the  actual 
disposition  and  inclination  of  men  differ,  and  that  this  dif- 
ference is  made  manifest  in  their  family  relations.  One 
husband  and  father  may  be  of  great  comfort  to  his  wife 
and  minor  children,  and  his  society  and  advice  may  be  of 
much  benefit  to  them,  while  another  man  may  render  to  his 
family  but  little,  if  anything,  in  this  regard,  yet  both  may 
provide  money,  or  the  means  of  support,  in  the  same  amount 
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and  to  the  same  extent  to  their  respective  families.  It  is  no 
doubt  for  this  reason  that  the  statute  provides  that  in  each 
case  "such  damages  may  be  given  as  under  all  the  circom- 
stances  may  be  just."  If  all  cases  were  to  be  treated  alike, 
and  the  damages  were  to  be  limited  strictly  to  the  mere 
pecuniary  value  of  the  loss  of  support  and  maintenance,  the 
language  of  the  statute,  no  doubt,  would  have  been  framed 
in  accordance  with  the  statute  of  Illinois,  whieh^  as  we  shall 
see,  limits  the  recovery  strictly  to  the  pecuniary  value  of  the 
loss  of  support  sustained  by  the  wife  and  minor  children. 
True,  the  loss  under  our  statute  in  a  large  sense  is  a  pecim- 
iary  loss  merely,  since  nothing  can  be  recovered  by  way  of 
solace  for  injured  feelings  or  for  mental  suffering  of  the 
family  by  reason  of  the  death  of  the  husband  and  father. 
Whatever  is  allowed  by  the  jury  must  therefore  be  by  way 
of  pecuniary  recompense  for  the  loss  sustained  by  the  wife 
and  minor  children,  and  must  be  strictly  limited  (1)  to  what 
the  evidence  shows  the  deceased  contributed,  and  thus  would 
probably  have  continued  to  contribute  to  them  in  money  or 
other  means  by  way  of  support  and  as  an  accumulation  to 
his  estate;  and  (2)  to  the  money  value  of  the  injury  suffered 
by  the  wife  and  minor  children  by  reason  of  the  loss 
of  the  advice,  comfort,  and  society  which  they  en-  5 

joyed  prior  to  the  death  of  the  deceased  and  which 
would  have  been  continued  for  their  benefit  If  the  evidwioe 
is  to  the  effect  that  the  widow  and  minor  children  suffered 
no  loss  upon  the  first  ground  because  the  deceased  provided 
neither  money  nor  other  means  of  support,  they  still  may 
be  entitled  to  something  upon  the  second  ground,  because  the 
society  of  the  deceased  may  have  been  a  comfort  and  his  ad- 
vice of  material  assistance  to  them.  Again,  a  wife  and  chil- 
dren may  have  lost  little  or  nothing  upon  either  or  both 
grounds,  and  the  jury  should  then  compensate  them  only 
for  what  they  have  lost,  and,  in  case  they  have  lost  upon 
both  grounds,  they  should  receive  compensation  to  the  extent 
of  their  loss.  The  jury  should  be  informed  that  any  allow- 
ance they  may  make  must  be  limited  to  what  the  wife  and 
children  received  from  the  deceased  upon  either  one  or  both 
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grounds  to  which  we  have  referred,  and  the  jury  should  be 
admonished  that  in  no  event  can  the  pecuniary  necessities  or 
the  physical  requirements  of  the  wife  or  children  be  consid- 
ered for  the  purpose  of  enhancing  the  damages  which  are 
caused  by  the  negligent  acts  complained  of.  In  a  very  late 
California  case  involving  death  by  wrongful  act,  namely, 
Evarts  v.  Santa  Barbara,  etc.,  Co.,  8  Cal.  App.  712,  86  Pac. 
830,  evidence  of  the  health  and  physical  condition  of  the 
widow  was  admitted  seemingly  without  objection,  and  was 
considered  as  proper  by  the  appellate  court.  In  California 
the  question  that  the  health  and  physical  condition  of  the  de- 
pendent beneficiaries  as  well  as  the  question  that  the  real 
relation  of  husband  and  wife  and  his  affection  for  and  de- 
portment toward,  or  treatment  of  his  family,  may  be  con- 
sidered as  elements  of  damage,  seem  to  be  settled  in  favor 
of  permitting  those  things  to  be  shown.  As  additional  cases 
where  some  phase  of  the  foregoing  questions  have  been  con- 
sidered and  passed  on  by  the  Supreme  Court  of  California, 
we  refer  to  the  following:  Dyas  v.  Southern  Pacific  Ry.  Co,, 
140  Cal.  308,  73  Pac.  972 ;  Beeson  v.  Qreen  Moimtain,  etc., 
Co.,  57  Cal.  37 ;  Redfield  v.  Oakland  C.  S.  Ry.  Co.,  110  Cal. 
277,  42  Paa  822,  1063 ;  Keast  v.  Santa,  etc.,  Co.,  136  Cal. 
260,  68  Pac.  771.  The  question  has  also  been  considered 
and  the  view  of  the  California  Supreme  Court  sustained  by 
the  courts  of  other  states,  as  appears  from  the  following 
cases:  Hunt  v.  Connor,  26  Ind.  App.  41,  59  N.  E.  50 
Hamann  v.  Milwavkee  Bridge  Co.,  136  Wis.  39,  116  N.  W. 
854;  Baltimore  &  0.  Ry.  Co.  v.  Noell,  32  Grat.  [Va.],  394 
Mathews  v.  Warner,  29  Grat.  [Va.]  570,  26  Am.  Rep.  396 
Merchants",  etc.,  Co.  v.  Bums,  96  Tex.  580,  74  S.  W.  758 
In  Spiking  v.  Con.  Ry.  £  P.  Co.,  33  Utah,  339,  93  Pac. 
847,  this  court  in  effect  held  to  the  doctrine  announced  in 
the  foregoing  cases  in  so  far  as  that  doctrine  relates  to  the 
elements  that  may  be  considered  by  the  jury  in  determining 
the  amount  of  damages  to  be  allowed,  although  the  precise 
question  now  considered  was  not  before  us  nor  passed  on. 
The  same  may  also  be  substantially  said  with  respect  to  the 
case  of  Pool  v.  Sovihem  Pacific  Ry.  Co.,  7  Utah,  303,  26 
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Pac.  664.  The  Virginia  Supreme  Cburt  of  Appeals,  under 
a  statute  no  broader  than  ours,  as  appears  from  the  forgoing 
cases,  carries  the  doctrine  even  farther,  and  permits  a  re- 
covery by  way  of  solace  for  injured  feelings.  No  other  court, 
so  far  as  we  know,  however,  goes  to  this  extent.  It  should 
be  stated,  however,  that  under  the  Virginia  statute  $10,000 
is  the  limit  of  recovery.  In  Indiana,  as  appears  from  the 
cases  referred  to,  and  other  cases  there  cited,  in  addition  to 
a  recovery  for  the  value  of  the  daily  contributions  for  sup- 
port made  by  the  deceased,  his  wife  and  children  may  also 
recover  for  "the  value  of  his  personal  services  in  the  super- 
intendence and  care  of  his  family,  the  education  of  his  chil- 
dren, and  the  performance  of  acts  of  paternal  assistance  to 
which  he  would  be  legally  obligated  and  which  might  be  rea- 
sonably expected.*'  It  may  also  be  shown  "that  one  of  the 
children  of  the  deceased  is  aflFlicted  with  a  permanent  disa^ 
bility.*'  In  the  cases  which  we  have  cited  others  are  re- 
ferred to  as  supporting  the  doctrine  we  here  invoke,  but  we 
shall  not  refer  specially  to  those  cases. 

Appellant  has  also  referred  us  to  cases  which  hold  that 
evidence  of  the  health  or  physical  condition  of  the  wife  or 
child  is  not  relevant  to  any  issue,  and  hence  not  admissible 
for  any  purpose.  One  of  the  leading  cases  cited  by  counsel 
is  Chicago,  etc.,  Ry.  Go.  v.  Woolridge,  174  HL  330,  51  N.  E. 
YOl,  13  A.  &  E.  R  R  cases  (K  S.  )  501,  in  which 
the  other  Illinois  cases  are  cited,  and  to  which  we 
shall  make  no  separate  reference.  The  Illinois  cases,  are 
however,  all  based  upon  a  statute  which  the  Supreme  Court 
of  Illinois  has  held  strictly  limits  the  recovery  in  cases  of 
death  through  negligence  to  the  money  value  of  the  loss  of 
support  and  maintenance.  The  Illinois  cases,  as  well  as  all 
others  that  are  based  on  similar  statutes,  are  therefore  not 
of  controlling  influence  under  a  statute  like  ours.  The  case 
of  Seattle,  etc.,  Co.  v.  Hartless,  144  Fed.  379,  75  C.  C.  A. 
317,  is,  however,  based  upon  a  statute  similar  to  ours,  but 
notwithstanding  that  fact  the  Illinois  cases  are  followed  by 
the  Federal  Court  of  Appeals  of  the  Ninth  Circuit,  as  ap- 
pears from  the  case  just  referred  to.  In  the  Hartless  Case, 
8upra,  the  following  cases  are  oited^  none  of  which  sustains 
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the  ruling  in  that  case.  Aldbama  0.  8.  R.  Co.  v.  Carroll, 
84  Fed.  772,  28  C.  C.  A.  207,  was  an  action  for  personal 
injury.  The  action  was  prosecuted  by  the  injured  person, 
and  it  was  held  that  evidence  of  his  poverty  was  immaterial 
and  inadmissible.  Chicago  &  N.  W.  Ry.  Co.  v.  Bayfield, 
37  Mich.  204;  Naiiorwl  Biscuit  Co.  v.  Nolan,  138  Fed.  6, 
70  C.  C.  A.  436,  and  Pennsylvania  Co.  v.  Roy,  102. TJ.  S. 
456,  26  L.  Ed.  141,  also  cited  in  the  Hartless  case,  were  all 
cases  involving  actions  for  personal  injuries  which  were  pros- 
ecuted by  the  injured  persons  to  recover  the  damages  sus- 
tained by  reason  of  injuries  inflicted  upon  them.  In  all 
those  cases  it  was  in  substance  held  that  neither  the  family 
relations  nor  the  financial  condition  of  the  injured  person 
was  relevant  or  material.  This,  no  doubt,  is  sound  doctrine. 
One  cannot  well  see  how  the  injured  person's  financial  straits 
could  have  any  effect  upon  the  damages  he  may  have  sus- 
tained by  reason  of  the  injuries  inflicted  upon  him.  Nor 
are  the  members  of  his  family  before  the  court,  or  entitled 
to  consideration,  in  such  an  action.  Whether  his  family  be 
large  or  small,  or  whether  he  has  one,  is  entirely  immaterial 
in  determining  the  amount  of  damages  he  should  be  allowed 
for  the  injuries  he  has  sustained  either  to  his  person  or  to 
his  business,  or  otherwise.  The  other  cases  cited  by  the  court 
in  the  Hartless  case,  supra,  have  no  bearing  upon  the  ques- 
tion now  under  consideration  whatever.  All  that  is  decided 
in  them  is  that  improper  evidence  admitted  upon  a  material 
issue  tried  to  a  jury  ordinarily  is  sufficient  ground  for  re- 
versal. Under  statutes  like  ours,  we  think  the  weight  of 
authority  is  clearly  in  accordance  with  the  ruling  of  the  trial 
court.    This  assignment  therefore  must  be  overruled. 

If  the  foregoing  conclusions  with  respect  to  what  consti- 
tutes proper  elements  of  damages  are  sound,  then  the  next 
assignment,  namely,  that  the  court  erred  in  giving  the  in- 
struction on  the  measure  of  damages,  must  also  be 
determined  against  appellant's  contention.     The  in-  6 

struction  complained  of  is  very  long  and  substan- 
tially conforms  to  the  views  hereinbefore  expressed.      In 
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view  that  we  have  already  substantially  covered  the  subject 
no  further  comment  is  necessary. 

It  is  also  asserted  that  the  court  erred 'in  refusing  to 
charge  the  jury  as  requested  by  appellant  in  its  request  No. 
11.  In  view  that  appellant's  counsel  specially  rely  upon  this 
request  we  .give  it  in  full.  The  request  is  as  follows:  "In 
determining  the  amount  of  damages^  if  any^  in  a  case  like 
this,  with  reference  to  the  earning  capacity  of  the  deceased^ 
the  jury  will  understand  that  the  calculation  is  not  to  be 
made  upon  the  basis  of  the  total  amount  of  probable  earn- 
ings, but  only  upon  such  portion  of  these  earnings  as  would 
probably  have  gone  to  the  benefit  of  the  plaintiffs  in  thia  case 
if  the  deceased  had  lived  and  acquired  such  earnings,  but, 
when  you  determine  what  percentage  or  proportion  of  the 
probable  earnings  would  have  gone  to  the  benefit  of  these 
plaintiffs,  you  have  no  right  to  award  them  in  your  verdict 
now  the  sum  total  that  such  proportion  would  amount  to  at 
the  end  of  deceased's  expectancy.  All  that  the  plaintiffs 
would  be  entitled  to  in  the  verdict  so  far  as  his  future  earn- 
ings and  contributions  go  to  constitute  damages  would  be  the 
present  value  of  what  would  amount  to  such  total  sum  at 
the  end  of  such  expectancy.  You  will  consider  all  the  evi- 
dence in  the  case  to  determine  what  such  present  value  would 
be,  and  you  must  not  award  anything  in  excess  of  such  pres- 
ent value.  The  measure  of  damages  for  the  loss  of  human 
life,  resulting  from  negligence,  so  far  as  future  earnings 
and  contributions  go  to  constitute  damages,  is  the  present 
value  of  the  contributions  made  by  the  deceased  to  the  bene- 
ficiaries, ascertained  by  deducting  the  cost  of  his  living  and 
expenditures,  from  the  net  income,  and  no  more  can  be  al- 
lowed than  the  present  worth  of  accumulations  arising  from 
such  net  income,  based  upon  the  expectancy  of  life.  That 
is,  having  ascertained  the  total  sum,  its  payment  must  be 
anticipated  and  capitalized,  and  no  more  than  the  present 
worth  thereof  can  be  awarded  in  damages.''  That  this  in- 
struction fails  to  include  all  the  elements  that  the  juiy 
may  consider  in  determining  the  amount  to  be  allowed  under 
our  statute  we  think  is  already  made  dear.     The  principal 
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oontention,  however,  is  that  the  court  erred  in  refusing  the 
instruction  upon  the  ground  that  it  is  the  only  direction  to 
the  jury  limiting  the  amount  of  the  recovery  to  the  present 
value  of  what  the  jury  may  find  that  the  deceased  would 
probably  have  contributed  to  his  family  either  for  their  sup- 
port or  as  an  addition  to  his  estate.  If  we  should  concede 
that  the  present  value  rule  should  be  taken  as  the  true 
basis,  as  urged  by  counsel,  yet  the  court  did  not  err  7 

in  refusing  the  particular  instruction,  because,  as  we 
have  seen,  it  was  faulty  in  other  respects;  but  the  instruc- 
tion was  properly  refused,  even  though  the  present  value  rule 
were  to  be  rigorously  enforced,  as  an  analysis  of  the  instruc- 
tion will  demonstrate.  With  regard  to  the  probable  contri- 
butions to  the  beneficiaries  by  the  deceased  out  of  his  proba- 
ble earnings,  the  court  in  the  request  is  asked  to  charge  the 
jury  that  they  should  take  the  total  sum  of  such  contribu- 
tions as  if  made  at  the  end  of  the  deceased's  ^q)ectancy  of 
life,  and  then  calculate  the  present  value  or  such  total  sum. 
It  is  evident  that  under  any  circumstances,  such  a  rule  would 
not  be  a  correct  measure  of  damages,  but  the  discount  should 
be  made  only  from  the  time  that  it  is  found  that  such  con- 
tributions would  have  been  actually  made  by  the  deceased 
to  the  beneficiaries  had  he  lived.  For  example,  if  the  jury 
found  that  out  of  the  earnings  of  the  deceased  he  would  have 
contributed  to  the  beneficiaries  an  annuity  of  one  hundred 
dollars  from  the  time  of  his  death  for  thirty  years  thereafter 
(the  probable  period  of  life),  the  present  worth  of  such  an 
annuity,  payable  at  the  end  of  each  year  for  a  period  of 
thirty  years,  discounted  at  the  rate  of  five  per  cent  per 
annum  compound  interest  would  be  substantially  the  sum  of 
$1537.20;  while,  if  the  jury  were  to  follow  the  instruction 
requested  and  they  had  assumed  such  contributions  to  amount 
to  $3000  payable  at  the  end  of  thirty  years  expectancy,  the 
present  worth  of  such  sum  of  $3000  so  payable,  discounted 
at  the  same  rate  before  stated,  would  amount  to  only  $693. 
In  the  forgoing  illustration  the  contributions  are  assumed 
to  be  made  annually  by  the  deceased  to  his  family.  In 
actual  family  life  all  know  that  the  contributions  by  the 
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husband  and  father  (except  the  accumulations  to  his  estate) 
are  made  either  daily,  weekly,  or,  at  least,  monthly.  But, 
in  addition  to  such  contributions,  the  husband  and  father 
may,  and  usually  does,  render  assistance  to  his  family  in 
other  ways  than  by  merely  making  contributions  in  money 
for  which  the  family,  in  case  of  his  death,  is  entitled  to 
be  compensated,  and  the  amount  they  should  receive  there- 
for is  usually  a  matter  whidi  to  a  lai^  extent  at  least  must 
be  left  to  the  jury.  In  view  of  the  complications  which  arise 
in  such  cases,  it  is  apparent  why  some  courts  have  refused  to 
adopt  the  mathematical  present  value  rule.  In  view  of  the 
foregoing,  it  follows  that  it  becomes  unnecessary  to  pass  upon 
the  question  whether  in  this  jurisdiction,  in  view  of  the 
provisions  of  our  statute,  the  present  value  theory  should 
prevail  or  not,  and  we  do  not  pass  upon  that  question. 

We  are  not  unmindful  of  appellant's  contention  that  the 
large  amount  allowed  by  the  jury  in  this  case  is  probably 
attributable  to  the  admission  of  the  evidence  objected  to,  the 
instruction  on  the  measure  of  damages  complained  of,  and 
the  failure  of  the  court  to  limit  the  recovery  to  the  present 
value  of  whatever  pecuniary  contributions  the  deceased  would 
probably  have  made  for  the  benefit  of  his  family.  Even  if 
counseFs  theories  were  correct,  these  things,  for  the  reasons 
we  have  stated,  could  not  legally  affect  the  verdict  and  judg- 
ment. But  the  amount  allowed  by  the  jury  (which  we  fully 
concede  is  quite  large)  can  readily  be  accounted  for  upon 
all  the  facts  and  circumstances  that  were  before  the  jury 
upon  the  question  of  damages.  While  the  earnings  of  the 
deceased  and  his  savings  up  to  the  time  of  his  death  were 
perhaps  not  extraordinary,  yet,  in  view  that  he  was  in  the 
very  prime  of  life,  that  he  was  a  man  of  frugal  and  tem- 
perate habits,  his  splendid  physical  health,  his  past  expe- 
rience, his  general  conduct  towards  his  whole  family,  and 
his  ministrations,  advice,  and  assistance  to  them  when  either 
sick  or  well,  as  disclosed  by  the  evidence,  makes  this  case 
an  exceptional  one  in  so  far  as  the  amount  of  damages  is 
concerned.  In  our  opinion  the  explanation  of  the  large  sum 
allowed  is  to  be  found  in  the  things  that  we  have  just 


Digitized  by 


Google 


Evans  v.  Obegon  Shobt  Line  RAiiiBOAB  Co.      447 

enumerated  rather  than  in  the  grounds  assigned  by  counsel 
as  aforesaid. 

Appellant  also  insists  that  the  court  erred  in  giving  the 
following  portions  of  instructions,  to  wit:  "It  is  the  pre- 
sumption of  law  that  every  man  exercises  due  care  for  his 
own  safety  when  in  a  place  of  danger,  and  the  presumption 
is  that  the  deceased  did  so  when  he  approached  the  cross- 
ing/' And,  further,  the  following:  "The  court  instructs 
the  jury  that  the  plaintiffs  need  not  affirmatively  prove  that 
the  deceased  looked  and  listened  for  the  train  before  coming 
upon  the  crossing.  The  presumption  is  that  he  did  so,  and 
the  burden  of  proof  that  he  did  not  is  on  the  defendant 
railway  company,  and  it  must  be  proved  by  a  preponder- 
ance of  the  evidence.**  It  is  conceded  by  counsel  for  ap- 
pellant that  those  excerpts,  in  the  absence  of  all  evidence,  do 
correctly  state  an  abstract  rule  or  proposition  of  law,  but 
it  is  urged  that  it  was  error  to  give  them  in  this  case,  be- 
cause there  were  eye-witnesses  to  what  occurred  just  before 
and  at  the  time  of  the  collision,  and  hence,  it  is  contended, 
there  was  nothing  left  upon  which  a  legal  presumption  could 
operate.  It  is  further  strenuously  insisted  that  in  view  that 
appellant  in  its  answer  set  up  and  relied  on  the  plea  of 
contributory  negligence,  and  since  the  evidence  upon  that 
plea  was  before  the  jury,  therefore  the  respondents  could 
not  be  permitted  to  throw  the  pres\m[iption  referred  to  in 
the  instruction  into  the  balance  to  be  weighed  by  the  jury 
against  the  evidence  in  support  of  appellant's  plea  of  con- 
tributory negligence.  Had  the  court  done  this  by  giving  the 
instruction  complained  of,  the  contention  of  counsel  would  be 
sound.  This  is  well  illustrated  by  the  authorities  cited  by 
counsel  in  support  of  their  contention.  But  we  are  of  the 
opinion  that  such  was  neither  the  intended  nor  the  natural 
effect  of  the  language  used  by  the  court  in  the  two 
instructions  quoted  from  above.     What  was  said  by  8 

the  court  was,  in  effect,  no  more  than  to  call  the 
jurors'  attention  to  the  fact  that  the  burden  of  proof  upon 
the  plea  of  contributory  n^ligence  was  upon  appellant;  and, 
unless     such     n^ligence     was     established     by     a     pre- 
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ponderance  of  the  evidence  upon  that  subject,  then  the  re- 
spondents must  prevail  as  to  that  issue.  Similar  instruc- 
tions were  assailed  in  the  same  way  in  Steele  v.  Northern 
Pacific  By.  Co.,  21  Wash.  287-302,  57  Pac  820,  and  in 
Baltimore  &  0.  By.  Co.  v.  McKenzie,  81  Va.  77.  By 
referring  to  those  cases^  it  will  be  seen  that  instructions  given 
in  the  manner  and  form  as  those  complained  of  do  not  come 
within  the  objection  passed  on  in  the  cases  referred  to  by 
counsel  for  appellant  We  are  of  the  opinion,  therefore,  that 
this  assignment  should  be  overruled. 

The  criticism  with  respect  to  the  tenth  instruction  is  in 
our  judgment  without  merit  The  construction  that  counsel 
seemingly  place  upon  that  instruction  is  entirely  too  narrow, 
and  we  are  satisfied  that  the  jury  were  not  misled  by  the 
language  used  by  the  court. 

Nor  did  the  court  err  in  refusing  the  defendant's  re- 
quest No.  8  with  respect  to  the  duty  of  deceased  before 
attempting  to  cross  the  railroad  track.    The  law  upon 
this  feature  of  the  case  was  sufficiently  and  correctly  9 

stated  in  other  instructions,  and  hence  the  court  did 
not  err  in  its  refusal  to  give  the  particular  request 

The  next  assignment  relates  to  the  giving  of  instruction 
No.  14.  In  this  instruction  the  court,  in  substance,  told  the 
jury  that,  although  a  railroad  company  may  comply  with 
the  statutory  requirements  of  ringing  the  bell  or  sounding  the 
whistle  in  approaching  a  public  crossing,  yet  it  may  never- 
theless be  guilty  of  negligence  ^'in  failing  to  adopt  such  other 
reasonable  measures  for  public  safety  as  common  prudence 
may  dictate  considering  the  danger,  travel,  and  surrounding 
circumstances.'*  It  is  contended  that,  by  this  instruction, 
the  court  authorized  the  jury  to  speculate  and  base  a  verdict 
upon  anything  which  in  their  judgment  the  appellant  ought 
to  have  done,  or  omitted  to  do,  in  order  to  prevent  this  or 
other  accidents  at  the  particular  crossing  in  question.  We 
cannot  assent  to  this  contention.  The  court  had  in  another 
instruction  told  the  jury  in  explicit  terms  that,  ^Tbefore  plain- 
tiffs can  recover,  the  plaintiffs  must  satisfy  you  by  a  pre- 
ponderance of  the  evidence  that  some  one  of  the  n^ligent 
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acts  allied  in  the  complaint  caused  the  death  of  Mr.  Price. 
If  you  are  so  satisfied  by  a  preponderance  of  the  evidence, 
then  your  verdict  should  be  for  the  plaintiffs,  unless  you 
find  that  the  defendant  has  established  its  defense  of  negli- 
gence upon  the  part  of  the  deceased.''  All  of  the  instruc- 
tions must  be  considered  together,  and,  when  so  considered, 
it  is  manifest  that  the  criticism  of  counsel  is  really  without 
merit.  The  instruction  complained  of,  therefore, 
simply  and  correctly  stated  an  abstract  proposition  10 
of  law,  and  gave  a  general  definition  of  what  would 
constitute  negligence.  The  jury  must  have  understood  that 
their  verdict  must  be  based  upon  one  or  more  of  the  acts  of 
negligence  charged  in  the  complaint,  all  of  which  were  also 
set  forth  in  the  instructions,  and  their  attenti<m  was  especi- 
ally directed  to  them  as  we  have  shown.  It  may  be  true  that 
it  was  not  necessary  to  give  the  instruction  in  question,  but 
it  is  likewise  true  that  it  was  not  necessary  to  give  quite  a 
number  of  instructions  which  were  given  at  the  instance  of 
both  parties,  some  of  which  we  have  alluded  to  and  others 
we  have  not.  The  instructions  are  very  voluminous  and 
cover  every  possible  theory  of  both  sides.  Some  of  them 
are  necessarily  repetitions  to  some  extent  It  is  apparent 
that  the  court  gave  many  of  the  requests  of  counsel  on  both 
sides,  and  in  that  way  some  of  the  matters  complained 
of  crept  into  the  record.    The  mere  fact  that  instruc-  1 1 

tions  are  long  and  to  some  extent  repeated,  and  hence 
unnecessary,  cannot  be  permitted  to  affect  the  verdict  or 
judgment  which  is  otherwise  without  prejudicial  error.  We 
are  of  the  opinion  that  the  jurors  were  not  misled  by  any- 
thing that  is  contained  in  the  instructions,  nor  do  we  think 
the  respondents  obtained  any  undue  advantage  or  that  the 
appellant  was  in  any  way  prejudiced  by  anything  that  was 
omitted  from  the  instructions. 

The  last  assignment  to  be  noticed  relates  to  the  refusal  of 
the  court  to  direct  a  verdict  for  appellant  in  accordance 
with  its  request  It  is  vigorously  insisted  that  this  case  comes 
squarely  within  the  principles  laid  down  by  the  majority  of 
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this  court  in  Wilkinson  v.  0.  3.  L.  Ry.,  35  Utah,  110,  99 
Pac.  466.  In  that  case,  in  the  opinion  of  this  courts  the 
evidence  admitted  of  but  one  conclusion,  which  was  that^ 
if  the  injured  person  had  looked  at  all  before  entering  upon 
the  crossing,  he  would  have  seen  the  approaching  engine,  and 
hence  easily  could  have  avoided  the  collision  and  consequent 
injury  to  himself.  It  was  a  clear  case,  therefore,  of  con- 
tributory negligence  on  the  part  of  the  traveler,  which,  in  the 
judgment  of  this  court,  was  inexcusable  as  a  matter  of  law. 
In  view  of  this  there  was  nothing  to  submit  to  the  jury.  In 
the  case  at  bar  we,  however,  cannot  say  as  a  matter  of  law 
that  the  deceased  was  guilty  of  negligence  in  attempting  to 
cross  the  track  in  view  of  all  the  facts  and  circumstances 
involved.  Nor  can  we  say  as  a  matter  of  law  that  he  did  not 
look  nor  listen  for  the  approaching  train  before  attempting 
to  cross  the  track.  There  are  many  circumstances  which  en- 
ter into  a  consideration  of  the  question  of  the  negligence 
of  the  deceased  which  it  was  proper  to  submit  to  the  juiy. 
The  case  is  one  which  it  was  not  only  proper  to  submit  to 
the  jury  upon  the  evidence,  but  it  belongs  to  that  class  which 
it  would  have  been  error,  under  all  the  circumstances,  not  to 
have  so  submitted. 

The  judgm^it  therefore  is  affirmed,  with  costs  to  respcHid- 
ents. 

McOAETT,  J.,  and  LEWIS,  District  Judge,  concur. 


GRANT  V.  LAWEENOE. 

Ko.  2110.    Decided  April  29,  1910  (108  Pae.  031). 

Pbocbss — SuBSTFTUTED  SEByiGE— Effbot— ''Pebsonai.  SBi;noB.'' 
Substituted  service  of  summons  if  properij  made  hj  leaving  copy 
at  defendant's  usual  place  of  abode  with  some  suitable  perscm  ol 
at  least  fourteen  years  of  age,  as  authorijsed  by  Comp.  Laws  1907, 
sec.  2948,  subd.  8,  constitutes  personal  service.     (Page  454.) 

EvTOENCE — ^Pbesumptions — ^PiACB  OF  Abodb.  The  presumptioii 
that  a  man's  place  of  abode  is  prima  facie  where  his  family  lives 
is  one  of  fact>  and  not  of  law,  and  may  be  overcome  by  evidenct 
to  the  contrary.     (Page  454.) 
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3.  Process — Substituted  Sebyioe — "Place  op  Aboi>e" — ^**Domicile.** 
Plaintiff  in  May,  1884,  was  married  to  A.,  and,  while  she  waa  otill 
his  wife,  during  the  same  month  he  married  E.,  she  heing  his  plural 
wife.  Thereafter  he  went  to  England  as  a  missionary,  and  took 
with  him  his  wife  E.  and  her  children,  and  resided  and  worked 
there.  During  his  absence  in  England,  his  wife  A.  built  a  house 
in  Salt  Lake  City  with  money  furnished  by  plaintiff,  and  during 
plaintiff's  absence  lived  therein.  Plaintiff  never  saw  the  house  nor 
lived  in  it  until  after  his  return  from  England,  during  which  time 
summons  was  attempted  to  be  served  on  him  in  an  action  brought 
by  defendant  by  leaving  a  copy  at  such  house  with  his  wife  A.,  on 
which  judgment  was  r^dered  against  him  by  default,  concerning 
which  he  had  no  knowledge  until  he  returned  from  England.  Held, 
that  such  house  was  not  plaintiff's  'Visual  place  of  abode"  within 
Comp.  Laws  1007,  sec.  2948,  subd.  8,  authorizing  substituted  cer- 
yice  by  leaving  a  copy  of  the  process  at  the  defendant's  usual  pliace 
of  abode  with  a  suitable  person  at  least  fourteen  years  of  age;  the 
term  ''place  of  abode"  as  so  used  being  the  place  where  defendant 
lives  or  abides,  his  "then  present  residence,"  and  is  not  synony- 
mous with  "domicile."     (Page  456.) 

Appeal  from  District  Court,  Third  District ;  Hon.  C.  Tf. 
Morse,  Judge. 

Action  by  Heber  J.  Grant  against  Franklin  Lawrencet. 

Judgment  for  plaintiff.     Defendant  appeals. 

Apbtbmxd. 

(7.  8.  Patterson  for  appellant 

Yoimg  &  Snow  for  respondent 

FRICK,  J. 

Kespondent  instituted  this  action  in  equity  to  set  aside  a 
judgment  rendered  against  him  in  a  former  action.  The 
present  action  is  based  on  the  alleged  ground  that  the  court 
in  the  former  action  had  no  jurisdiction  of  the  person  of 
respondent  for  the  reason  that  summons  was  not  served  upon 
him  in  that  action  as  required  by  the  statutes  of  this  state. 
The  former  action  was  also  an  action  in  equity  to  quiet  the 
title  to  certain  real  estate  of  which  respondent  claims  to  be 
the  owner,  or  in  which  he  has  an  interest. 
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The  undisputed  facts  which  are  deemed  material^  in  sub- 
stance,  are :  That  with  the  exception  of  two  years  as  a  real- 
dait  of  Tooele  County,  this  state,  and  two  years  while  on 
a  mission  in  Japan,  and  three  further  years  while  on  a  mis- 
sion in  England  (sev^i  years  in  all),  the  respondent  has 
been  a  resident  of  Salt  Lake  City,  in  Salt  Lake  County, 
Utah,  all  his  life.  That  at  the  time  of  trial  and  for  many 
years  prior  thereto  he  was  engaged  in  the  insurance  busi- 
ness in  Salt  Lake  City,  and  that  there  was  no  interruption 
in  the  conduct  of  said  business  while  respondent  was  absent 
in  Japan  and  England  as  aforesaid.  That  respondent  in 
May,  1884,  married  one  Augusta  W.  Grant,  and  thereafter, 
and  while  said  Augusta  was  still  living  and  continued  to  be 
his  wife,  he  also  married  one  Emily  W.  Grant,  the  latter 
becoming  his  plural  wife.  That,  when  respondent  went  to 
England,  he  took  with  him  said  Emily  W.  Grant  and  her 
six  children,  and  she  and  respondent  established  housekeep- 
ing in  the  city  of  Liverpool,  and  lived  together  with  said 
children  as  a  family.  That  Augusta  W.  Grant  remained  in 
Salt  Lake  City,  and  after  respondent  had  departed  from  this 
state,  and  while  he  was  sojourning  in  England  for  the  pur- 
pose aforesaid,  said  Augusta  W.  Grant  erected  a  dwelling 
house  at  No.  174  East  South  Temple  street,  in  Salt  Lake 
City.  That  said  house  was  paid  for  by  money  furnished  by 
respondent  That  said  Augusta  and  her  child  during  re- 
spondent's absence  in  England  moved  into  said  house  and 
lived  therein,  but  respondent  had  never  seen  the  same  nor 
lived  therein  when  the  summons  hereinafter  referred  to  was 
served,  but,  when  he  should  be  released  from  his  services 
as  a  missionary  in  England,  he  intended  to,  and  when  he 
returned  did,4go  to  and  live  with  said  Augusta  W.  Grant 
in  said  house.  That  on  the  25th  day  of  April,  1906,  and 
while  respondent  was  absent  from  Utah  and  in  England 
as  before  stated,  a  certain  action  was  commenced  in  the  dis- 
trict court  of  Salt  Lake  County  by  one  Franklin  Lawrence 
to  quiet  the  title  to  certain  real  estate  in  Salt  Lake  County, 
in  which  a  judgment  or  decree  was  entered  quieting  the  title 
to  said  real  estate  in  said  Lawrence.    That  respondent  was 
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made  defendant  in  said  action^  and  the  only  service  of  stim- 
mons  that  was  made  in  him  was  made  by  one  Brunner^  who 
was  not  a  party  to  said  action  nor  an  officer  authorized  to 
serve  process^  and,  as  his  return  made  under  oath  shows^ 
seryice  was  made  on  respondent  as  follows:  "I  further  de- 
pose and  say  that  the  within  summons  came  into  my  hands 
for  service  on  the  25th  day  of  April,  A.  D.  1906,  and  that  on 
the  same  day  I  served  the  same  as  follows:  On  the  defend- 
ant Heber  J.  Grant  by  leaving  a  true  copy  thereof  at  the 
usual  place  of  abode  of  the  said  defendant  at  Salt  Lake  City, 
Utah,  with  Mrs.  Heber  J.  Grant,  wife  of  the  said  defendant, 
she  being  a  suitable  person  and  more  than  fourteen  years  of 
age.*'  That  said  summons  was  served  as  aforesaid  on  said 
Augusta  W.  Grant  at  the  house  aforesaid,  to-wit,  No.  174 
East  South  Temple  street  It  is  also  conceded  that  respond- 
ent had  no  knowledge  of  the  entry  of  the  judgment  aforesaid 
until  more  than  a  year  after  it  was  entered,  that  the  present 
action  was  commenced   within   a  reasonable  time  after  he 

had  obtained  knowledge  of  said  judgment,  and  that  said  re- 
spondent, ^Tiad  a  probable  defense  to  said  action**  to  quiet 
title  as  aforesaid.  Upon  the  foregoing  facts  the  district  court 
made  conclusions  of  law,  by  whidi  it  was,  in  substance,  found 
that  the  service  of  summons  as  set  forth  in  the  foregoing 
statement  was  not  a  legal  service,  and  that,  therefore,  the 
district  court  in  the  action  to  quiet  title  did  not  acquire  juris- 
diction of  the  person  of  respondent.  Upon  these  conclusions 
the  court  entered  judgment  setting  aside  the  former  judg- 
ment quieting  the  title  in  so  far  as  it  affected  the  respondent. 
The  appeal  is  upon  the  judgment  roll. 

While  various  errors  are  assigned,  the  only  ones  that  it  is 
necessary  to  consider  are  that  the  court  erred  in  its  conclu- 
sions of  law,  and  in  entering  judgment  vacating  the  former 
judgment  and  decree.  The  only  question  is:  Did  the  court 
acquire  jurisdiction  of  the  person  of  rey)ondent  in  the  ac- 
tion to  quiet  title  by  the  service  of  summons  made  on  him 
in  the  manner  set  forth  in  the  statement  of  facts? 

The  service  was  what  is  usually  designated  as  substituted 
service.       That  is,   it  is  a  substitute   for  service  on  the 
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defendant  by  delivering  to  him  personally  a  copy  of  T 

the  summons.  Such  service,  when  properly  made,  in 
l^al  effect  constitutes  personal  service  under  our  statutes. 
Such  a  service  may  be  made  in  all  actions,  and  is  not,  as  m 
some  states,  upon  the  condition  that  the  defendant  cannot 
be  found.  Section  2948,  Cbmp.  Laws  190V,  provides  on 
whom  service  of  summons  shall  be  made.  The  introductory 
part  of  the  section  provides :  *The  summons  must  be  served 
by  delivering  a  copy  thereof  as  follows.'^  This  statement  is 
followed  by  various  subdivisions  in  which  it  is  prescribed  on 
whom  the  summons  shall  be  served  when  the  action  is  not 
against  an  individual  or  natural  person.  When  the  action 
is  against  a  natural  person,  the  service  of  summons  must  be 
made  on  said  person  as  provided  in  subdivision  8  of  said  sec- 
tion, which  must  be  made  by  delivering  a  copy  "to  the  de- 
fendant personally,  or  by  leaving  such  copy  at  his  usual  place 
of  abode  with  some  suitable  person  of  at  least  the  age  of  four- 
teen year."  From  the  foregoing  statement  of  facts,  it  is  appar- 
ent that  service  was  attempted  to  be  made  on  respondent  at 
his  *Sisual  place  of  abode."  Respondent  contends,  and  the 
court  found,  that  No.  174  East  South  Temple  street,  where 
Augusta  W.  Grant,  the  wife  of  respondent,  and  her  child, 
lived  when  the  service  of  summons  was  made  in  the  former  ac- 
tion, was  not  his  usual  place  of  abode  within  the  purview 
of  our  statute,  but  that  at  said  time  his  usual  place  of  abode 
was  in  Liverpool,  England,  where  he  lived  with  Emily  W. 
Grant  and  the  children  as  aforesaid.  The  question  of  what 
constitutes  or  what  is  intended  by  the  phrase  "usual  place 
of  abode"  is  not  always  free  from  doubt;  and  the  courts 
have  arrived  at  different  conclusions,  depending  somewhat 
however,  on  the  nature  of  the  proceeding  and  the  subject- 
matter  which  gave  rise  to  the  decisions*  It  may  be 
accepted  that  as  a  general  rule  a  man's  place  of  abode,  2 

prima  facie  at  least,  is  presiuned  to  be  where  his  fam- 
ily lives.    (10  A.  and  R  Ency.  L.  [2  Ed.]  23 ;  Missmiri  K. 
&  T.  Trust  Co.  V.  Norris,  61  Minn.  25,  63  K  W.  634.) 
"This  presumption,  however,  is  one  of  fact  and  not  of  law, 
and  may  be  overcome  by  evidence  showing  the  fact  to  be 


Digitized  by 


Google 


Geant  v.  Lawbenob.  455 


otherwise/'  (10  A.  and  E.  Ency.  L.  [2  Ed.]  24;  Schlor 
wig  V.  De  Peyster,  83  Iowa,  323,  49  N".  W.  843,  13  L.  R 
A.  786,  32  Am.  St  Eep.  308 ;  Wolf  v.  Shenandoah  Nat. 
Bank,  84  Iowa,  138,  50  N.  W.  561.)  Usual  place  of  abode 
is  sometimes  referred  to  as  being  synonymous  with  domicile 
or  permanent  residence.  In  our  judgment  there  is  a  broad 
distinction  between  domicile  and  usual  place  of  abode  as  the 
latter  term  is  used  in  our  statute.  Such  also  seems  to  be  the 
conclusion  reached  by  the  authorities,  as  is  demonstrated  by 
the  following  cases:  In  Mygatt  v.  Goe,  63  N.  J.  Law,  512, 
44  Atl.  199,  the  Supreme  Court  of  New  Jersey,  in  constru- 
ing a  statute  authorzing  substituted  service  in  terms  similar 
to  ours,  says: 

'Tlie  statute  does  not  direct  service  to  be  made  at  the  'residence' 
of  the  defendant,  but  at  his  dwelling  house  or  usual  place  of  abode, 
which  is  a  much  more  restricted  term.  As  was  said  in  Stout  v.  Leon^ 
ard,  37  N.  J.  Law^  492,  many  persons  have  several  residences  which  they 
permanently  maintain,  occupying  one  at  one  period  of  the  year  and 
another  at  another  period.  Where  such  conditions  exist,  a  summons 
must  be  served  at  the  dwelling  house  in  which  the  defendant  is  living 
at  the  time  when  the  service  is  made." 

That  is,  where  a  person  abides — ^Kves — at  the  particular 
time  when  the  summons  is  served,  constitutes  his  usual  place 
of  abode.  A  similar  question  was  before  the  Supreme  Court 
of  the  United  States  in  Earle  v.  McVeigh,  91  TJ.  S.,  where, 
at  page  508  (23  L.  Ed.  398),  it  is  held  that,  where  service 
of  stimmons  is  required  to  be  made  at  the  "usual  place  of 
abode,*^  such  service,  in  order  to  constitute  legal  service,  must 
be  made  at  the  defendant's  "then  present  residence.''  In 
other  words,  at  the  place  where  the  defendant  then  lives  or 
abides.  The  same  conclusion  was  reached  by  the  Supreme 
Court  of  Missouri  in  the  case  of  Bank  v.  Suman,  79  Mo.  527, 
where  the  case  of  Earle  v.  McVeigh,  supra,  is  reviewed  and 
approved. 

It  will  be  observed  that  in  the  case  at  bar  there  is  no  find- 
ing that  the  respondent,  before  going  to  England,  had  his 
usual  place  of  abode  either  with  Augusta  W.  or  with  Emily 
W.  Grant    All  that  appellant  relies  on  is  the  fact  found  by 
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the  court,  namely^  that  respondent ' Vas  married  to  Angosta 
W.  Qrant  in  Maj^  1884,  and  afterward,  in  the  same  month, 
■while  Augusta  W.  Qrant  was  still  his  wife,  was  married  to 
Emily  W.  Qrant"  From  this  finding  appellant  contends 
the  presumption  arises  that  respondent  lived  with  Augusta 
W.,  because  she,  as  he  contends,  was  his  legal  wife.  We 
have  already  pointed  out  that  the  presumpticm  that  a  man 
lives  with  his  family  is  merely  one  of  fact,  and  is  thus  a 
rebuttable  presimiption.  In  view,  therefore,  of  the  further 
finding  that  in  the  same  month  in  which  respondent  married 
Augusta  W.  he  also  married  Emily  W.  and  in  the  absence  of 
any  finding  with  respect  to  where  Augusta  W.  lived  at  the 
time  of  her  marriage,  or  that  she  ever  lived  in  the  state  of 
Utah,  how  can  the  presumption  be  indulged  that  respondent 
had  in  fact  his  "usual  place  of  abode'^  with  Augusta  W.  at 
any  time  before  he  went  to  England  ?  The  utter  failure  of 
such  a  presumption  becomes  still  more  apparent  when  we 
remember  the  conceded  fact  that  the  summons  in  the  former 
action  was  in  fact  served  at  a  place  where  the  respondent 
had  never  made  his  usual  place  of  abode.  The  house,  as  a 
place  of  abode,  had  no  existence  when  respondent  de- 
parted from  the  state,  and,  if  it  were  conceded  that  3 
he  at  some  time  in  the  future  intended  to  make  it  his 
place  of  abode,  yet  it  manifestly  was  not  such  at  the  time 
the  summons  was  served.  If  the  court  had  found  that  at  the 
time  respondent  went  to  England  he  was  married  to  Augus- 
ta W.,  that  she  at  the  time  was  his  wife,  and  that  he  actually 
lived  with  her  in  Salt  Lake  City  up  to  the  time  of  his  depart- 
ure, it  might  be  inferred  that  his  home  continued  to  be  at 
such  place  as  she  made  her  home  in  said  city.  Under  all  the 
facts  as  found,  and  in  the  absence  of  other  findings  to  which 
we  have  referred,  it  seems  to  us  that  no  presumption  can  do 
indulged  in  this  case  that  at  the  time  the  summons  was  served 
in  the  former  action  respondent  had  his  usual  place  of  abode 
at  No.  174  East  South  Temple  Street  in  Salt  Lake  City. 
In  order  to  so  hold,,  the  conclusion  would  have  to  be  based 
upon  a  fiction  which  in  our  judgment  is  entirely  overcome 
by  all  the  facts  found  in  the  case. 
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Counsel  for  appellant  has  referred  us  to  a  number  of  cases 
in  which,  as  he  contends,  the  courts  have  arrived  at  a  con- 
clusion different  from  that  arrived  at  by  ufl.  We  do  not 
deem  it  either  necessary  or  profitable  to  review  those  cases 
at  length,  for  the  reason  that  all  of  them,  except  the  case  of 
Missouri  K.  &  T.  Trust  Co.  v.  Norris,  supra,  and  to  which 
we  have  referred,  pass  upon  the  question  of  residence  or 
usual  place  of  abode  in  the  light  of  local  statutes  and  in  con- 
nection with  the  pleas  of  the  statute  of  limitations,  or  of  the 
exercise  of  the  franchise  by  a  citizen,  or  where  a  claim  of 
homestead  was  invoked,  or  where  the  question  arose  of  what 
constituted  the  usual  place  of  abode  or  residence  of  persons 
who  were  sentenced  to  be  imprisoned  at  a  place  or  county 
other  than  where  they  lived  at  the  time  sentence  was  im- 
posed. Those  cases,  therefore,  have  but  little,  if  any,  in- 
fluence upon  this  case,  in  view  of  the  undisputed  facts. 

Under  all  the  facts  and  circumstances  of  this  case,  we 
are  constrained  to  hold  that  the  district  court  committed  no 
error  either  in  the  conclusions  of  law  or  in  setting  aside  the 
judgment  entered  against  the  respondent  in  the  former  ac- 
tion. The  judgment  is  therefore  aflSrmed,  with  costs  to 
respondent. 

STEAXJP,  C.  J.,  and  McCARTT,  J.,  concur. 


bingham  livery  &  transfer  company  v. 
McDonald. 

No.  2083.     Decided  April  29,  1910.     Rehearing  Denied,  July  11,  1910 

(110  Pac.  56). 

1.  Appeal  and  Ebbob — Transcript — ^ExHiBrrs.  Exhibits  offered  in 
evidence  need  not  be  incorporated  in  or  attached  to  the  transcript. 
(Page  466.) 

2.  Exceptions,  Bill  of — Exhibits.  Under  Comp.  Laws  1907,  sec. 
3284,  providing  that  in  making  up  a  bill  of  exceptions,  documents 
on  file  in  the  action  may  be  copied  or  the  substance  thereof  stated, 
or  reference  thereto  sufficient  to  identify  th«n  may  be  made,  refer- 
ring to  them  by  their  identification  marks,  and  stating  the  name 
and  character  of  such  instrument,  is  enough.     (Page  467.) 
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8.  ExoEPnoifB,  Bnx.  of — Exhibits.  Where  a  map,  designated  in  the 
record  as  Plat  A  but  marked  Exhibit  G  for  identification,  was  re- 
ferred to  by  counsel  when  offering  it  in  evidence  as  Plat  G  instead 
of  Exibit  G  and  was  during  the  remainder  of  the  trial  repeatedly 
referred  to  by  counsel  for  both  sides  as  Plat  G,  and  the  numerous 
references  in  the  bill  of  exceptions  to  it  as  Plat  G,  and  the  fact 
that  it  is  the  only  exhibit  in  the  case  marked  "G**  for  identification, 
show  Plat  G  and  Exhibit  G  to  be  one  and  the  same  thing,  the  map 
will  not  be  stricken  from  the  bill  of  exceptions,  as  not  identified 
as  the  map  received  in  evidence.     (Page  467.) 

4.  AdVEBSB  POBSESSIOlf — CORTINVOnS  AlTD  OfKN  POSSESSION — ^EVI- 
DENCE. Evidence  held  to  show  possession  by  defendant  by  his  use 
of  the  premises  as  a  yard  in  connection  with  his  blacksmith  shop, 
of  the  continuous  and  open  character  necessary  under  Comp.  Laws 
1007,  sees.  2862,  2863,  for  title  by  possession  under  color  of  title.i 
(Page  469.) 

5.  Adverse  Possession — ^Intebbuption.  Where  defendant  used  a  lot 
as  a  yard  in  connection  with  his  blacksmith  shop  and  permitted 
teamsters,  peddlere,  and  others,  who  had  occasion  to  do  so,  to  use 
it  as  a  camp  ground  when  this  did  not  interfere  with  his  own  use 
and  occupation  of  it,  the  occasional  driving  over  it  by  plaintiff  in 
going  to  and  from  its  bam  was  not  an  interference  with  or  inter- 
ruption of  his  possession.     (Page  473.) 

6.  Lost  Instbuments  —  Establishment  —  Evidengb.  Defendant, 
claiming  by  adverse  possession  under  color  of  title,  sufficiently 
proves  the  contents  of  a  deed  given  him  thirty  yeare  before,  and 
since  destroyed,  by  testimony  that  at  such  time,  for  a  certain  con- 
sideration recited  and  paid,  the  then  record  owner  executed  to  him 
a  quitclaim  deed  of  the  land,  which  was  witnessed  and  adknowledged, 
though  he  cannot  recite  its  contents.2     (Page  474.) 

Appeal  from  District  Court,  Third  District;  Hon.  G.  W. 
Morse,  Judge. 

Action  by  Bingham  Livery  &  Transfer  Company,  a  cor- 
poration, against  R  D.  McDonald. 

Judgment  for  plaintiff.    Defendant  appeals, 

Rbvebsed  with  dibeotions. 


1  Pioneer  Investment  ft  Trust  Co.  y.  Board  of  Education  of  Salt 
Lake  City,  36  Utah  1,  99  Pac.  160;  Toltec  Ranch  Company  v.  Bab- 
cock,  24  Utah  183,  66  Pac.  876. 

2  Scott  T.  Crouch,  24  Utah,  377,  67  Pac  1068. 
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STATEMENT  OF  FACTS. 

Plaintiff,  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Utah,  brought  this  action  against  the 
defendant  to  quiet  title  to  a  certain  parcel  of  ground  de- 
scribed in  its  complaint  as  ^^situate  in  the  town  of  Bingham 
Canyon,  Salt  Lake  County,  state  of  Utah,  to-wit:  All  of 
lot  80  in  said  town  of  Bingham  Canyon,  as  the  same  is 
described  on  Smith's  survey  of  Main  Bingham  townsite." 
Plaintiff  claimed  to  deraign  title  to  the  land  in  controversy 
through  mesne  conveyances  from  a  United  States  patent 
called  the  "Valentine  Patent,^'  issued  July  10,  1876,  to 
I>avid  H.  Bentley.  Defaidant  claims  the  land  by  adverse 
possession  in  himself  and  his  predecessors  since  the  date  of 
the  issuance  of  the  Valentine  patent  referred  to,  under  claim 
of  title  founded  upon  a  written  instrument  The  land  in 
controversy  is  situated  at  the  junction  of  Bingham  Canyon 
road  and  Carr's  Fork  road,  the  main  thoroughfares  along 
which  the  town  of  Bingham  Canyon  is  built  The  following 
diagram  shows  the  boundaries  in  dispute  and  their  location, 
with  reference  to  the  other  properties  in  that  vicinity,  and 
will,  to  some  extent,  aid  in  illustrating  the  questions  in- 
volved. 
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The  area  of  the  ground  in  dispute  is  26x100  feet,  and  is 
designated  in  the  record,  and  marked  on  the  above  diagram, 
as  lot  80.  Defendant,  in  his  counterclaim,  alleged  ownership 
to  another  piece  of  ground  30x65  feet  in  lot  81,  contiguous 
to  and  north  of  lot  80.  Defendant's  blacksmith  shop,  with 
the  exception  "of  the  southwest  comer  thereof,  which  is  on 
lot  80,  is  on  this  30x65  feet  of  groimd.  Plaintiff  disclaimed 
ownership  and  all  right  of  possession  to  the  30x65  feet  of 
land  mentioned,  and  that  part  of  lot  80  upon  which  the  south- 
west comer  of  defendant's  blacksmith  shop  stands. 

The  facts  upon  which  the  respective  parties  rely  for  a  re- 
covery in  this  action  are  about  as  follows :  Long  prior  to  1876 
the  ground  represented  by  the  diagram  was  used  as  a  sawmill 
site  and  logging  ground  by  one  James  Campbell  under  a  deed 
from  A.  D.  Heaton,  made  December  28,  1S69.  The  sawmill 
stood  north  of  the  land  in  controversy  and  on  what  is  desig- 
nated in  the  record  as  lot  82.  The  premises  lying  north  of 
lot  80  Campbell  sold  to  parties  who  later  on  converted  the 
buildings  used  in  connection  with  the  sawmill  into  a.  livery 
stable.  In  November,  1876,  defendant  purchased  from  the 
parties  who  were  then  in  possession  of  the  livery  stable 
premises  under  a  conveyance  from  Campbell,  a  piece  of 
ground  30x50  feet  in  lot  81,  contiguous  to  and  north  of  the 
premises  in  dispute.  The  land  lying  south  of  this  30x50 
feet  and  embracing  lot  80  remained  in  the  possession  of 
Campbell,  under  his  deed  from  Heaton.  In  1876  defendant, 
after  purchasing  the  30x50  feet  of  ground  mentioned,  erected 
a  blacksmith  shop  thereon.  About  the  time  he  commenced 
the  erection  of  his  blacksmith  shop  he  obtained  permission 
from  Campbell's  agent  and  attorney  in  fact  to  occupy  the 
25x100  feet  of  ground  embraced  within  lot  80  and  to  use 
the  same  as  a  yard  for  his  blacksmith  shop.  In  pursuance 
of  the  permission  thus  given  him,  defendant,  in  November, 
1876,  entered  into  possession  of  and  occupied  lot  80  as 
Campbell's  tenant  or  licensee  and  used  the  ground  embraced 
therein  for  the  storing  of  his  fuel,  for  the  repairing  of  vehi- 
cles and  implements,  and  for  the  storing  of  the  same,  for 
outhouses,  and  for  all  other  purposes  for  which  yards  of  this 
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character  are  generally  used.  Defendant  continued  to  thua 
occupy  the  premises  until  1879,  when,  according  to  his  testi- 
mony, which  stands  uncontradicted,  he  purchased  the  land 
embraced  within  lot  80  and  received  a  quitclaim  deed  thereto 
from  Campbell.  This  deed,  which  he  failed  to  have  record- 
ed, was  lost  in  a  fire  which  occurred  in  1895,  and  which 
burned  down  his  blacksmith  shop  and  destroyed  all  of  his 
books  and  papers  On  July  10,  1876,  a  United  States  patent 
was  issued  to  David  H.  Bentley  for  forty  acres  of  land  This 
patent,  referred  to  in  the  record  as  the  "Valentine  Patent,** 
covers  a  large  portion  of  the  ground  upon  which  the  town 
of  Bingham  Canyon  is  built,  including  the  premises  in  dis- 
pute. Soon  after  the  patent  was  issued  preparations  were 
made  by  the  occupying  claimants  in  Bingham  Canyon,  in- 
cluding defendant,  to  test  its  validity.  Bentley,  the  patentee, 
went  to  Bingham  Canyon,  and  defendant  informed  him 
that  he,  Bentley,  *Tiad  no  interest  in  there  at  all/'  No  at- 
tempt was  made  by  Bentley,  or  any  of  his  successors  in 
interest,  to  take  possession  of  the  ground,  and  defendant  has 
continually  remained  in  possession  of  the  premises  embraced 
within  lot  80,  and  used  the  same  as  a  yard  in  connection 
with  his  blacksmith  shop  for  the  purposes  hereinbefore  men- 
tioned. It  appears  that  from  the  time  defendant  went  into 
possession  of  lot  80  until  about  the  time  this  action  was 
commenced,  plaintiff  and  its  predecessors  in  interest  drove 
over  a  portion  of  the  lot  in  hauling  hay  to  and  manure  from 
the  livery  stable.  They  would  also  occasionally  leave  a 
vehicle,  when  not  in  use,  upon  the  premises.  Plaintiff, 
however,  does  not  claim  any  title  to  or  easement  in  the  prop- 
erty by  virtue  of  the  use  thus  made  of  it 

The  claim  made,  if  we  correctly  understand  the  position 
of  counsel  for  plaintiff,  is,  tnat  evidence  of  the  use  made  of 
lot  80  by  plaintiff  and  its  predecessors  tends  to  show  that 
defendant  was  not  the  sole  occupant  of  the  property,  and 
that  therefore  he  could  not,  and  did  not,  acquire  title  to  it 
by  adverse  possession.  The  evidence,  without  conflict,  shows 
that  the  use  made  of  the  premises  by  plaintiff  and  its  prede- 
cessors in  no  way  interfered  with  defendant's  occupancy  and 
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use  of  the  property.  George  H.  Davis,  a  witness  for  de- 
fendant, testified  that  he  resided  in  Bingham  Canyon  from 
1873  until  the  fall  of  1882 ;  that  he  owned  and  operated  the 
livery  stable  mentioned;  that  neither  he  nor  any  one  con- 
nected with  the  livery  stable  during  that  time  claimed  any 
title  to  or  interest  in  the  premises  in  controversy  or  any 
part  thereof,  and  that  defendant  was  the  reputed  owner  of 
the  property.  The  record  also  shows  that  T.  R.  Jones,  one 
of  the  parties  who  succeeded  to  the  rights  conferred  by  the 
Valentine  patent,  and  who  was  one  of  the  parties  through 
whom  plaintiff  deraigns  its  title,  sent  word  to  the  occupying 
claimants  of  the  land  covered  by  the  patent,  before  he  parted 
with  whatever  interest  he  may  have  had  in  the  property, 
that  if  they  would  get  the  land  surveyed  "he  and  his  part- 
ners" would  convey  to  each  claimant  the  amount  of  ground 
claimed  and  occupied  by  such  claimant  that  was  within  the 
patent;  "that  they  (Jones  and  his  partners)  did  not  daim 
it.'^ 

In  fact,  the  evidence  shows  that  from  1876  until  the  com- 
mencement of  this  action,  a  period  of  twenty-eight  years, 
no  one  interfered  with  defendant  in  his  possession  and 
occupancy  of  the  land  in  question.  One  of  plaintiff's  pred- 
ecessors in  interest  testified  that  he  claimed  to  own  the 
property  from  1885  to  1898,  when  he  sold  it,  in  connection 
with  the  livery  stable  mentioned,  to  plaintiff;  but  there  is 
no  evidence  that  he  ever  asserted  or  made  known  his  daim 
of  ownership  to  defendant  or  to  any  other  person.  The 
land  described  in  the  Valentine  patent  was  not  assessed  for 
taxes,  nor  were  any  of  the  parties  connected  with  that  title 
ever  assessed  for  land  covered  by  the  patent,  prior  to  the 
year  1891.  In  1891  the  entire  forty  acres  covered  by  the 
patent  was  assessed  at  $160  in  the  name  of  Bentley,  the 
patentee,  and  others  holding  undivided  interests  therein 
with  him,  the  total  tax  being  $1.39.  The  property  was  sold 
for  these  taxes.  The  same  thing  occurred  again  in  1892. 
Plaintiff  in  no  way  connects  his  title  with  these  tax  sale*» 
After  the  year  1892,  until  1896,  no  taxes  were  ass^sed  or 
levied  against  the  land  as  described  and  embraced  within 
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the  Valentine  patent  From  the  year  1878,  until  1891,  de- 
fendant was  assessed  for  and  paid  taxes  on  real  estate  in 
Bingham  Canyon,  but  no  description  of  the  real  estate  was 
given.  During  these  years  when  the  assessor  called  on 
defendant  for  the  purpose  of  assessing  his  property,  defend- 
ant, in  listing  his  property,  would  point  out  to  the  assessor 
the  land  daimed  and  occupied  by  him.  The  record  shows 
that  the  assessors,  in  their  assessments  of  real  estate  for 
taxes  in  Bingham  Canyon  from  1878  up  to  and  including 
1893,  did  not  describe  the  property,  but  only  gave  the  valua- 
tion. From  1893  until  1900  only  the  improvements  were 
assessed.  The  taxes  assessed  against  lot  80,  ^^Smith's  Sur- 
vey'' since  1900  have  been  paid  by  defendant. 

The  first  complaint  filed  by  plaintiff  in  this  action  (April 
24,  1904)  contains  two  counts.  In  the  first  count  plaintiff 
claims  title  to  the  easterly  portion  of  lot  80,  and  in  the  sec- 
ond count  it  claims  ownership  in  common  with  defendant  to 
the  westerly  portion.  On  January  15,  1907,  nearly  three 
years  after  filing  its  original  complaint,  plaintiff  filed  an 
amended  complaint  containing  but  one  count  in  which  it 
claims  to  be  the  sole  and  absolute  owner  of  all  of  lot  80,  and 
prays  for  a  decree  quieting  its  title  to  all  of  said  lot.  Both 
of  these  complaints,  which  were  verified  by  A.  V.  Ander- 
son as  vice  president  of  plaintiff  company,  were  received  in 
evidenca 

The  court  found  in  favor  of  plaintiff  upon  the  issues  pre- 
sented, and  rendered  judgment  quieting  its  title  in  the  proi>- 
er^.    Defendant  appeals. 

Weber  &  Olson  for  appellant 

Dey  &  Hoppaugh  for  respondent. 

APPBLULNT^S   POINTS, 

In  the  early  fall  of  1879,  plaintiff  received  a  deed  from 
Campbell  for  the  particular  piece  of  groimd  embraced  in 
Lot  80.  This  deed  was  lost  by  appellant  in  a  fire  which 
occurred  in  1895,  and  which  burned  down  his  blacksmith 
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shop  and  all  his  books  and  papars.  It  was  the  usual  form  of 
quit-claim  deed,  duly  made  and  executed  before  a  notary 
public  and  witnesses,  and  all  circumstances  of  the  formal 
making  and  execution  of  the  deed  are  given.  The  witness 
could  not,  nor  could  he  be  expected  to  give  the  exact  language 
of  the  deed;  if  he  had  undertaken  to  do  so  his  testimony 
in  this  recpect  might  be  open  to  doubt  or  criticism,  which  is 
impossible  as  to  any  of  the  testimony  given  by  appellant  in 
this  case.  James  Campbell,  first  party,  by  Hugh  Campbell, 
his  attorney  in  fact,  conveyed  this  ground  to  appellant  The 
deed  was  made  in  the  oflS.ce  of  Henry  Thompson,  a  notary 
public  in  Bingham  Canyon,  and  was  subscribed  to  before 
the  notary  and  before  two  witnesses,  and  was  formally  ac- 
knowledged before  the  notary,  who  duly  signed  his  name  and 
aflSxed  his  seal  to  the  acknowledgment.  The  deed  described 
this  ground,  and  witness  remembered  that  it  stated  that  the 
ground  conveyed  was  twenty-five  feet  in  width,  and  that  it 
extended  westerly  from  Carr  Fork  road  to  the  mountain  and 
adjoined  the  livery  stable  premises  on  the  north.  It  refer- 
red to  posts  which  showed  the  boundaries  of  the  ground,  one 
post  at  what  is  shown  on  the  plat  "G'*  as  the  present  south- 
east comer  of  Lot  8,  Wilke's  survey,  being  also  the  south- 
east comer  of  Lot  80,  Smith's  survey,  on  Carr  Fork  road; 
and  one  at  the  junction  of  main  Bingham  Canyon  and  Carr 
Fork  road,  being  the  northeast  comer  of  Lot  80.  Appellant 
remembered  that  it  was  in  1879  that  he  received  this  deed 
by  reference  to  a  book  account  showing  that  to  have  been  the 
year  when  a  fence  was  built  along  the  north  line  of  lot  80 
from  the  rear  comer  of  appellant's  blacksmith  shop  to  the 
mountain.  Hugh  Campbell  was  the  duly  authorized  attorney 
in  fact  for  James  Campbell.  Under  this  deed  appellant  has 
claimed  title  since  1879.  This  proof  of  the  lost  deed  is 
suflScient.  Proof  of  possession  for  a  period  of  nearly  thirty 
years  under  claim  of  title  being  established,  very  slight  ad- 
ditional circumstances  are  required  to  establish  a  lost  deed 
under  which  title  is  claimed.  (Scott  v.  Crouch,  24  Utah 
377;  Harbison  v.  School  Bis.,  89  Mo.  184;  Perry  v.  Bvrton, 
111  Illinois  138;  Parks  v.  Caudle,  58  Texas  216.) 
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KBBPONDSNTS  POINTS. 

Until  the  contents  of  a  deed  are  proved  the  deed  is  not 
proved,  and  the  proof  should  be  clear  and  plenary.  (Lampe 
V.  Kennedy,  14  N.  W.,  43,  45 ;  Thomas  v.  Kibble,  24  S.  R, 
24,  242 ;  CapeU  v.  Fagan,  77  Pa.  55 ;  Cwaner  v.  Pushor,  29 
Atl.  1088;  Louisville  &  Nashville  Railroad  Co.  v.  Boykin, 
76  Ala.  560 ;  ShacTcleford  v.  Bailey,  35  HI.  387 ;  Humphries 
V.  Huffman,  33  Ohio  State,  395  404;  Livingston  v.  Iron 
Company,  9  Wendell,  311,  517;  Fugate  v.  Pierce,  49  Mo. 
441,  447.) 

It  is  obvious  where  a  deed  containing  no  description  of 
the  land  is  relied  on  to  give  color  of  title  that  it  vvill  be  inef- 
fectual for  that  purpose. 

(Buswell  Lim.  and  Adverse  Possession,  p.  353.) 

A  deed  is  color  of  title  only  to  the  extent  that  the  premises 
are  described  in  the  conveyance. 

{McEvoy  V.  Lloyd,  31  Wis.,  142.) 

The  description  is  the  most  essential  part  of  the  deed  un- 
der this  statute,  for  it  determines  the  extent  of  the  construc- 
tive possession  arising  from  the  actual  possession  of  a  part. 

{Wilson  V.  Atkinson,  77  Cal.,  4&5;  Murphy  v.  Doyle, 
[Minn.]  88  N.  W.  220,  221.) 

McCARTT,  J.,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

Respondent  has  filed  a  motion  to  strike  from  the  record 
certain  documents,  consisting  of  plats,  deeds,  tax  receipts, 
and  other  papers  (marked  Exhibits  "A"  to  "V")  that  were 
received  in  evidence,  on  the  ground  "that  the  same  are  not 
authenticated  by  the  clerk  of  the  court  below  nor  transmitted 
by  said  derk,  nor  do  the  same  constitute  any  part  of  the 
transcript  certified  on  appeal  by  the  clerk  of  the  court  be- 
low.*' This  motion  is  followed  by  another  to  strike  from  the 
record  the  bill  of  exceptions  on  the  ground  that  it  shows  on 
its  face  that  it  does  not  contain  all  the  evidence  received  upon 
the  trial;  that  certain  documents  ("A"  to  "V,''  exhibits) 

87  UtiJ^-tO 
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introduced  in  evidence^  material  to  the  consideration  of  tho 
errors  assigned^  are  omitted  from  the  bill  of  exceptions  and 
the  transcript.  It  appears  that  each  of  the  documents  and 
papers  referred  to  in  the  motions  to  strike  was  produced  at 
the  trials  shown  to  and  identified  by  witnesses  as  being  the 
identical  instnmient  or  thing  that  it  purported  to  be,  marked 
for  identification  by  the  court  stenographer,  and  then  intro- 
duced in  evidence.  The  references  made  in  the  transcript 
of  the  proceedings  to  each  document,  paper,  or  thing,  intro- 
duced in  evidence  as  an  exhibit  are  not  only  referred  to  by 
their  identification  marks>  but  the  name  and  character  of 
each  document  or  thing  marked  as  an  exhibit  is  stated  in 
the  record.  It  would  be  difficult  to  make  a  record  more  full 
and  complete  in  this  respect  than  the  one  before  us,  without 
reading  the  entire  contents  of  each  exhibit^  consisting  of 
written  or  printed  matter  into  the  record.  The  certificate 
of  the  judge  to  the  bill  of  exceptions  recites  "that  the  above 
and  foregoing  bill  of  exceptions  contains  all  of  the  testi- 
mony and  all  of  the  evidence  given  and  introduced  or  offered 
upon  the  trial  of  said  cause,  and  all  of  the  objections  and 
motions  made  with  respect  thereto,  and  all  of  the  rulings  of 
the  court  upon  such  objections  and  motions,  and  all  of  the 
exceptions  to  such  rulings,  and  particular  reference  suffi- 
cient to  identify  all  of  the  documentary  evidence  given  and 
introduced  or  offered  upon  said  trial."  It  is  contended  in 
support  of  the  motions:  First^  that  as  the  exhibits  were 
neither  incorporated  in  nor  attached  to  the  transcript  on 
appeal,  they  are  no  part  of  the  bill  of  exceptions  and  cannot 
be  considered  by  this  court;  second,  that  the  reference  made 
to  the  exhibits  in  the  certificate  of  the  judge  to  the  bill  of 
exceptions  is  not  sufficient  to  identify  them,  and  to  prevent 
this  court  from  being  imposed  upon  by  the  substitu- 
tion of  documents  and  papers  not  in  the  record  for  1 
those  that  were  received  in  evidence,  and  made  a  part 
of  the  bill  of  exceptions.  We  think  the  contention  is  wholly 
without  merit. 

In  answer  to  the  objection  that  the  exhibits  are  neither 
incorporated  in  nor  attached  to  the  transcript,  it  is  sufficient 
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to  say  that  the  statute  makes  no  such  requirement^  and  if  it 
did  it  'would  require  something  to  be  done  which,  in  many 
cases,  would  be  an  impossibility.  It  is  not  an  unusual  thing 
for  exhibits  received  in  evidence  in  the  trial  court  and  used 
in  this  court  on  appeal  to  illustrate  the  issues^  facts,  and 
questions  involved,  to  consist  of  maps,  documents,  and  rec- 
ords too  numerous  and  bulky  to  attach  to  the  transcript. 
And  in  some  cases  exhibits  consisting  of  models  made  of 
iron  or  heavy  pieces  of  timber  are  brought  here  as  part  of 
the  record  on  appeal.  In  such  cases  it  would  be  impossible 
to  incorporate  the  exhibits  in  or  to  make  them  a  part  of  the 
transcript  Section  3284,  Comp.  Laws  1907,  among  other 
things,  provides  that  in  making  up  a  bill  of  exceptions 
^'docimients  on  file  in  the  action  or  proceeding  may  2 

be  copied  or  the  substance  thereof  stated,  or  reference 
thereto  sufficient  to  identify  them  may  he  made/'  (Italids 
ours.)  As  we  have  observed,  the  references  made  in  the  bill 
of  exceptions  to  the  exhibits  are  suflScient  to  enable  this 
court  to  readily  identify  them,  and  this  is  all  that  the  statute 
requires  in  that  respect. 

A  map  showing  the  location  of  the  land  in  dispute,  with 
reference  to  streets  and  other  properties  in  the  immediate 
vicinity,  and  designated  in  the  record  as  "Plat  A,*'  was  used 
by  both  parties  at  the  trial  to  help  illustrate  the  evidence 
given  by  many  of  the  witnesses.  This  map  was  marked 
^^xhibit  G'*  for  identification.  In  oflfering  it  in  evidence 
counsel  for  appellant  referred  to  the  map  as  "Plat  G"  instead 
of  "Exhibit  G."  Counsel  for  respondent  strenuously  insist 
that  the  map  should  be  stricken  from  the  bill  of  exceptions, 
because  not  identified  as  the  map  admitted  in  evidence.  The 
record  shows  that  after  the  map  was  received  in  evidence 
connsel  on  both  sides,  during  the  remainder  of  the  trial,  r^ 
pepeatedly  referred  to  it  as  "Plat  G."  The  numerous  refer- 
ences made  in  the  bill  of  exceptions  to  this  map  as  "Plat  G," 
and  the  fact  that  it  is  the  only  exhibit  in  the  case 
marked  "G'*  for  identification,  conclusively  shows  that  3 

^Tlat  G^'  and  "Exhibit  G^'  are  one  and  the  same  thing. 
The  motions  to  strike  are    denied.    The  conclusions    here 
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reached  are  fully  supported  by  the  following  authorities.  (8 
Ency.  PL  &  Pr.  430,  and  cases  cited;  2  Spelling  New  Tr. 
and  App.  Pro.  section  447,  Elliott  on  App.  Pro.  sections  818, 
819;3Cyc.  68.) 

Appellant  has  assigned  several  errors  in  which  he  assails 
the  findings  of  fact  made  by  the  court  and  the  judgm^it 
rendered  thereon.  It  is  contended  that  the  findings  of  fact 
are  not  only  unsupported  by,  but  are  contrary  to,  the  evidence. 
As  we  observed  in  the  foregoing  statanent  of  facts,  appellant 
claims  that  he  acquired  title  to  the  premises  in  dispute  by 
continuous,  open,  uninterrupted,  adverse  possession  of  the 
same  for  a  period  of  more  than  twenty  years  under  daim  of 
title  founded  upon  a  written  instrument,  as  provided  in  sec- 
tions 2862,  2863,  Comp.  Laws  1907,  which,  so  far  as  mate- 
rial here,  are  as  follows : 

''2862.  Whienever  it  shall  appear  that  the  occupant,  or  those  under 
whom  he  claims,  entered  into  possession  of  the  property  under  daim 
of  title  exclusive  of  other  right,  founding  such  claim  upon  a  written 
instrument,  as  being  a  conveyance  of  the  property  in  question,  .  .  . 
and  that  there  has  been  a  continued  occupation  and  possession  of  the 
property  incuded  in  sudi  instrument,  .  .  .  ot  of  some  part  of  the 
property  imder  such  claim,  for  seven  years,  the  property  so  indaded 
shall  be  deemed  to  have  been  held  adversely,  except  that  wh^i  the 
property  so  included  consists  of  a  tract  divided  into  lots,  the  poasession 
of  one  lot  shall  not  be  deemed  a  possessicm  of  any  other  lot  of  the  same 
tract. 

''2863.  For  the  purpose  of  constituting  an  adverse  possession  by  any 
person  claiming  a  title  founded  upon  a  written  instrument,  .  .  . 
land  shall  be  deemed  to  have  been  possessed  and  occupied  in  the  fol- 
lowing cases.  ...  2.  Where  it  has  been  protected  by  a  substantial 
enclosure.  3.  Where,  although  not  endosed,  it  has  been  used  for  the 
supply  of  fuel  or  of  fendng  timber  for  purposes  of  husbandry,  or  for 
pasturage,  or  for  the  ordinary  use  of  tM  occupant/*    (Italics  ours.) 

With  the  exception  of  a  slight,  unimportant  change  in 
section  2862,  the  foregoing  has  been  the  law  of  Utah  since 
1876.  See  sections  1101  and  1102,  Rev.  St.  1876,  sections 
3134  and  3135,  vol.  2,  Comp.  Laws  1888,  and  sections  2862 
and  2863,  Rev.  St  1898. 

The  first  point  to  be  determined  is:  Does  the  evidence 
show    that    the    appellant's    possession    of    the    premises 
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was  of  the  continuous  and  open  character  contem-  4 

plated  by  the  statute  ?  We  are  clearly  of  the  opinion 
that  it  does.  The  evidence,  without  conflict,  shows  that 
from  November,  1876,  until  the  commencement  of  this  ac- 
tion appellant  used  lot  8.0  as  a  yard  in  connection  with  his 
blacksmith  shop,  one  comer  of  which  was  on  said  lot.  He  not 
only  used  this  building,  which  contained  two  rooms  or  apart- 
ments, as  a  workshop,  but  during  all  these  years  occupied 
it  as  his  residence.  The  room  or  apartment  on  the  east  and 
facing  the  street  he  used  as  a  blacksmith  shop  and  the  back 
or  west  apartment  as  an  office  and  living  room.  On  this 
point  appellant  testified,  and  his  testimony  is  corroborated 
by  several  other  witnesses  who  testified  in  reference  to  the 
same  matter,  as  follows:  "I  had  need  of  this  twenty-five 
feet  of  ground  (lot  80)  to  the  south  of  my  blacksmith  shop 
for  repairing  wagons,  sleighs,  and  things  like  that.  I  have 
never  had  any  other  place  for  my  blacksmith  yard  during 
all  of  the  time  I  have  been  in  possession  there.  My  resi- 
dence was  in  the  blacksmith  building.  I  slept  there  and 
batched  there.  I  kept  a  stove  there  and  had  a  lot  of  coal  and 
firewood  on  the  south  line  of  lot  80  for  heating  tires.  I  left 
wagons  and  sleighs  on  lot  80  and  did  repair  work  there.*' 

Appellant  built  an  outhouse,  or  water  closet,  on  lot  80 
which  was  used  as  an  appurtenance  to  his  home  and  black* 
smith  shop  during  his  occupancy  of  the  premises.  By  refer- 
ring to  the  map  or  diagram  in  the  foregoing  statement  of 
the  facts  it  will  be  observed  that  the  owners  of  the  adjoining 
property  on  the  north  and  on  the  south  of  this  lot  have  con- 
structed buildings  near  and  in  some  instances  contiguous  to 
the  boundary  lines  thereof,  but  on  no  occasion  have  they,  or 
any  of  them,  so  far  as  shown  by  the  record,  ever  attempted 
to  encroach  upon  the  property  in  controversy  with  their  im- 
provements or  in  any  manner  interfere  with  appellant's 
occupancy  of  the  same,  until  the  commencement  of  this  ac- 
tion. One  of  these  buildings  was  constructed  and  main- 
tained by  resjwndent  north  of  and  contiguous  to  lot  80.  In 
fact,  the  only  interest  respondent  claimed  in  the  west  hali 
of  the  lot  prior  to  the  filing  of  its  second  amended  oom- 
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plaint  (January  16,  1907)  was  the  right  to  use  that  portion 
of  it  in  common  with  appellant  This  is  manifest  from  the 
fact  that  it  is  alleged  in  the  original  complaint  and  in  the 
first  amended  complaint,  both  of  which  were  verified  by  A. 
V.  Anderson,  vice  president  and  secretary  of  the  company, 
and  who,  as  shown  by  the  record,  has  been  familiar  with 
the  facts  and  circumstances  under  which  appellant  claimed 
the  property  since  1898,  "that  plaintiff  is  now,  and  with 
its  grantors  and  predecessors  in  interest  for  upwards  of  seven 
years  last  past  has  been,  the  owner  in  fee  simple  of  the  right 
to  use  and  possess  in  common  with  the  said  defendant,  the 
west  half  of  lot  80/'  And  in  the  prayer  of  this  complaint 
it  is  asked  that  it  be  adjudged  and  decreed  to  'T)e  the  owner 
in  fee  simple  of  the  right  to  use  and  possess  in  common 
with  said  defendant  of  the  premises  hereinbefore  described." 
In  1878  appellant  built  a  fence  along  the  north  line  of  lot 
80,  extending  from  a  point  near  the  southwest  comer  of  the 
blacksmith  shop  to  the  northwest  comer  of  the  lot  This  ' 
fence  he  maintained  until  1896  when  it  was  destroyed  by 
fire,  which  also  burned  down  the  blacksmith  shop.  Carr's 
Fork  creek  on  the  west,  and  the  mountain  which  rises  ab- 
ruptly from  the  creek  to  the  west,  formed  the  westerly  bound- 
ary of  the  lot,  and  we  think  it  may  be  fairly  inferred  from 
the  evidence  that  appellant,  during  his  occupancy  of  the 
land,  has  paid  all  the  taxes  that  have  been  assessed  against 
it 

It  is  contended  that  because  respondent  and  its  prede- 
cessors in  interest  occasionally  passed  over  lot  80  in  hauling 
hay  to  and  manure  from  the  livery  stable  appellant's  pos- 
session was  thereby  interrupted,  and  hence  not  continuous. 
The  Supreme  Court  of  California  has  repeatedly  defined 
what  constitutes  "possession  and  occupancy"  under  a  statute 
which  is  identically  the  same  as  the  statute  of  this  state. 
In  Coryell  v.  Cain,  16  CaL  673,  Field,  C.  J.,  in  speaking 
for  the  court,  said: 

"By  actual  possession  is  meant  a  subjection  to  the  will  and  dominion 
of  the  claimant,  and  is  usually  evidenced  by  occupation — by  a  substan- 
tial enclosure — by  cultivation,  or  by  appropriate  use,  according  to  the 
particular  locality  and  quality  of  the  property." 
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In  Wolf  V.  Baldwin,  19  Cal.  313,  it  is  said: 

'ToBsession  which  is  accompanied  with  the  real  and  effectual  enjoj^ 
ment  of  the  property"  is  sufflcient.  ''It  is  the  possession  which  follows 
the  subjection  of  the  property  to  the  will  and  dominion  of  the  claimant 
to  the  exclusion  of  others;  and  this  possession  must  be  evidence  by  occu- 
pation or  cultivation,  or  other  appropriate  use,  according  to  the  locality 
and  character  of  the  particular  premises.'' 

Baldwin,  J.,  concurring,  says: 

''It  must,  in  other  words,  be  an  opoi,  unequivocal,  actual  possession, 
notorious,  apparent,  uninterrupted,  and  exclusive,  carrying  with  it  the 
marks  and  evidences  of  ownership,  which  apply  in  ordinary  cases  to 
the  possession  of  real  property." 

See  also,  Brwmagim  r.  Bradshaw,  39  Cal.  24;  Webber  v. 
Clark,  Y4  Cal.  11,  15  Pac.  431 ;  Kockenumn  v.  Bickel,  92 
Cal.  665,  28  Pac  686 ;  1  Cyc.  999 ;  2  Ency.  L.  &  P.  366. 

Holtznum  v.  Douglas,  168  TJ.  S.  278,  18  Sup.  Ct.  65,  42 
Lw  Ed.  466,  was  a  case  in  ejectment.  In  that  case,  as  here, 
the  defense  of  adverse  possession  was  interposed.  The  use 
made  of  the  premises  in  that  case  was  somewhat  similar  to 
the  use  made  of  lot  80  by  the  defendant  in  this  case.  In 
the  course  of  the  opinion  the  court  summarized  and  com- 
mented on  the  evidence  as  follows: 

"It  was  testified  on  behalf  of  the  defendants  that  some  time  in  the 
latter  part  of  the  same  year,  1865,  one  Richard  Rothwell,  a  stonecutter 
and  builder,  who  owned  and  occupied  an  adjoining  lot,  deposited  upon 
the  rear  of  the  lot  in  controversy  some  pontoons,  which  he  had  pur- 
chased from  the  United  States,  and  which  he  stored  there  until  he 
could  make  some  disposition  of  them;  and  that  he  afterwards  used  a 
part  of  this  lot  for  the  deposit  of  stone  and  marble  which  he  used  in 
his  business.  He  testified  that  he  had  deposited  three  or  four  wagon- 
loads  of  marble  there  as  early  as  the  year  1867,  and  that  some  of  the 
pontoons  remained  in  the  lot  four  or  five  years.  He  also  testified  that, 
m  the  year  1870,  he  commenced  to  deposit  stone  there  in  large  quan- 
tities; and  that  in  1872  he  erected  a  small  shed  on  the  lot  in  which  to 
carry  on  his  work,  and  which  he  replaced  with  a  larger  structure  in 
or  about  the  year  1882.  .  .  .  Although  there  was  no  fence  around 
this  lot  during  the  period  in  question,  yet  it  was  occupied  by  the  ten- 
ant for  the  purpose  of  his  business,  that  of  marble  and  stone  cutting; 
and  although  every  foot  of  the  property  was  not  covered  by  his  ma- 
terial, yet  it  was  placed  upon  the  lot  in  a  convenient  manner  to  be 
used  by  him  in  the  prosecution  of  his  business,  and  in  a  manner  which 
showed  that  his  possession  was  not  in  connection  with  any  others,  but 
was  exclusive  and  perfect  in  himself.    .    .    .    We  agree  with  the  court 
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below  when,  through  Mr.  Justice  Morris,  it  says  that:  'Short  of  an 
actual  enclosure,  it  is  not  easy  to  conceive  of  a  use  and  occupation 
more  sharply  distinctive  and  adverse  than  the  conversion  of  the  prc^ 
erty  into  a  stoneyard,  with  the  stone  practically  scattered  all  over 
it»  according  to  the  testimony  of  one  or  more  of  the  witnesses.'  ^ 

Moreover  we  think  the  facts  in  the  case  at  bar  clearly 
bring  it  within  the  doctrine  announced  by  this  court  in  the 
case  of  Pioneer  Investment  <6  T.  Go.  v.  Board  of  Edtu^tion 
(recently  decided  by  this  court),  35  Utah,  1,  99  Paa  150. 
In  that  ease  the  question  of  adverse  possession  was  involved 
and  Mrs.  Justice  Frick,  speaking  for  the  court,  in  the  course 
of  the  opinion,  says: 

''It  is  not  tr^^  itiA^*^  r^T?^siga  thnt  dt^trrp?\nni  the  rights  of  the 
parties,  but  it  is .  the  j^iazacter  of  the  possession  that  controls.  But 
Tow  is  the  character  of  the  possession  to  be  determined?  ft  cannot 
always  be  determined  from  the  declarations  of  the  party  in  possession, 
because  he  may  not  make  any,  nor  are  his  declarations  always  con- 
islusive  as  against  one  claiming  under  him.  Whenever  the  possession 
is  of  such  a  character  that  ownership  may  be  inferred  therefrom,  then 
the  possession  ordinarily  may  be  presumed  to  be  hostile  to  the  rights 
of  the  true  owner;  that  is,  if  a  party  places  permanent  structures  upon 
ihe  land  belonging  to  another,  and  uses  the  land  and  structures  ihe 
same  as  an  owner  ordinarily  uses  his  land,  then  in  the  absence  of  some- 
thing showing  a  contrary  intention,  a  claim  of  ownership  may  be  in- 
ferred in  favor  of  the  party  in  possession." 

Attention  is  also  invited  to  the  case  of  Toltec  Ranch  Co. 
V.  BabcocTcy  24  Utah,  183,  66  Pac.  876,  wherein  this  court, 
speaking  through  Mr.  Justice  Bartch^  says : 

c  ^heJand  woo  occupied  and  used  .the  same  as  other  Jandsjrerftjn-lfeat___ 

V   v^         neighborhood.    The  possession,  as  appears  from  the  evidence  was  open, 
r^  notorious,  uninterrupted,  and  peaceable,  and  under  a^elalm  Of  right.'-^t 

must,  therefore,  necessarily  be  deemed  to  have  been  adverse  to  the 
holder  of  the  legal  title,  and  such  long-continued  possession  may  be 
deemed  to  have  been  adverse,  though  not  in  character  hostile.  'Where 
one  is  shown  to  have  been  in  possession  of  land  for  the  period  of  Umi- 
tatiOR,  apparently  as  owner,  and  such  possession  is  not  explained  or 
otherwise  aecounted  for,  it  will  be  presumed  to  have  been  adverse.'  (1 
Am.  and  Eng.  Enc.  Law  [2d  Ed.],  889,  890;  3  Washb.  Real  Prop. 
[4th  Ed.],  159,  par.  43.)" 

As  we  have  observed,  lot  80  was  used  by  appellant  as  a 
yard  in  connection  with  his  blacksmith  establishment     And 
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the  evidence  shows  that  he  permitted  teamsters,  peddlers, 
and  others  who  had  occasion  to  do  so,  to  use  it  as  a  camp 
ground  when  such  usage  did  not  interfere  with  his  own  use 
and  occupation  of  the  lot.  Under  theee  circum- 
stances the  occasional  driving  over  the  ground  used  5 
as  a  yard  by  respondent  in  going  to  and  coming  from 
its  bam  was  in  no  sense  an  interference  with  appellant's 
possession. 

We  now  come  to  what  we  deem  to  be  the  most  difficult 
question  presented  by  the  appeal,  namely:  Does  the  evi- 
dence show  that  appellant  had  color  of  title  to  the  premises 
during  his  occupancy  of  the  same  ?  Appellant  testified  that 
in  the  fall  of  1879  he  received  a  quitclaim  deed  to  the 
property  from  James  Campbell,  through  H.  Campbell,  who, 
the  record  shows,  was  at  the  time  the  agent  and  attorney  in 
fact  for  James  Campbell,  with  full  power  to  sell  and  dis- 
pose of  his  real  estate,  and  to  execute  and  acknowledge 
deeds  for  the  same  for  him  and  in  his  name;  that  the  con- 
sideration mentioned  in  the  deed  was  fifty-five  dollars  the 
amount  that  he  paid  Campbell  for  the  land ;  that  he  saw  H. 
Campbell  sign  the  deed  and  duly  acknowledge  it  before  a  no- 
tary public;  that  the  notary  public  signed  the  same  and  put 
his  seal  thereon ;  that  it  was  attested  by  two  witnesses ;  that  he 
failed  to  have  the  deed  recorded,  and  that  it  was  destroyed 
in  the  fire  that  burned  down  his  blacksmith  shop  in  1895; 
that  the  notary  public  before  whom  the  deed  was  acknowl- 
edged by  H.  Campbell  and  one  of  the  subscribing  witnesses 
(giving  the  name  of  each)  are  dead ;  that  he  read  the  deed 
at  the  time  it  was  delivered  to  him  by  H.  Campbell,  and 
that  it  was  in  the  usual  form,  "in  what  they  called  the  legal 
form  in  those  days/' 

He  further  testified  that  he  could  not  give  the  exact  lan- 
guage of  the  deed,  but  did  recollect  that  in  substance  it 
read:  "James  Campbell,  first  party,  by  Hughey  Campbell 
attorney  in  fact  .  .  .  to  R.  D.  McDonald,  quitclaim  deed 
for  certain  ground  from  a  certain  point  to  the  southeast  cor- 
ner, then  running  southwesterly  to  a  point  (referring  to 
map,  "Exhibit  G"),  then  running  westerly  to  the  mountain — 
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going  on  to  the  livery  ground  on  the  north,  then  bad:  to 
point  of  beginning.  ...  At  the  time  there  were  posts 
there  to  which  this  instrument  referred.  One  at  what  is  shown 
on  Plat  "G"  as  southeast  comer  of  lot  8  (Lot  81)  .  .  . 
and  the  southeast  comer  of  Lot  80  of  Smith's  survey  on 
Carr's  Park  road,  and  there  was  a  post  at  the  comer  at  the 
junction  of  Main  Bingham  Canyon  and  Carres  Fork  road. 
The  deed  referred  to  these  posts  and  said  the  land  went  back 
to  the  mountain  westerly,  and  it  said  the  ground  was  twenty- 
five  feet  wide.''  On  cross^zamination  the  witness  stated 
that  he  did  not  remember  the  language  of  the  calls  of  his 
deed,  but  he  did  insist  that  ^^it  (the  deed)  was  the  same 
language  used  them  days  by  (in)  quitelaim  deeds.  Cannot 
give  the  language  of  the  description,  only  mentioning  about 
them  posts  and  running  west  so  many  feet  He  (Camp- 
bell) showed  me  the  lines.  All  that  I  remember  is  it  was 
the  usual  form  them  days,  the  names  of  the  parties,  the 
description  of  the  property,  and  they  showed  me  the  boun- 
daries, and  the  posts  were  there.  Q.  You  cannot  give  us 
either  in  words  or  substance  the  description  as  it  appeared 
on  that  paper,  can  you?  A.  Not  exactly;  I  could  not" 
Other  witnesses  who  were  familiar  with  the  premises  in 
1887  and  for  many  years  thereafter,  testified  to  the  exist- 
ence of  the  posts  referred  to  by  appellant  in  his  testimony 
as  being  mentioned  in  the  deed. 

Counsel  for  respondent  insist  that  this  evidence  was  in- 
sufiicient  to  prove  the  contents  of  the  deed,  and  that,  there- 
fore, appellant  wholly  failed  to  show  that  he  held  possession 
and  occupied  the  property  in  question  under  claim  of  title 
founded  upon  a  written  instrument  as  required  by  the  pro- 
visions of  the  statute  hereinbefore  mentioned.  The  trial 
court  evidently  took  the  same  view.  Li  this  we  think  the 
court  erred.  To  hold  that  the  evidence  in  this  case 
was  sufficient  to  prove  the  contents  of  the  deed,  which,  6 

as  we  have  stated,  was  made  and  executed  nearly 
thirty  years  before  the  evidence  was  offered  would,  in  most 
cases,  exclude  secondary  proof  of  the  contents  of  a  lost  deed. 
This  same  question  was  before  the  Supreme  Court  of  Illinois 
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in  the  case  of  Perry  v.  Burton,  111  HI.  138,  and  that  court^i 
in  the  course  of  a  well-considered  opinion,  said: 

"A  witness  testifying  to  the  contents  of  a  lost  deed  is  not  expected 
to  be  able  to  repeat  it  verbatim  from  memory.  Indeed^  if  he  were  to 
do  so,  that  circumstance  would^  in  itself,  be  so  suspicious  as  to  call  for 
an  explanation.  All  that  parties,  in  such  cases,  can  be  expected  to 
remember,  is  that  they  made  a  deed,  to  whom  and  about  what  time,  for 
what  ooneideration,  whether  warranty  or  quit  claim  and  for  what  profh 
erty.  To  require  more  would,  in  most  instances,  practically  amount 
to  an  exclusion  of  oral  evidence  in  the  case  of  a  lost  or  destroyed  deed." 
(Italics  ours.) 

See  also,  PaarJes  v.  Caudle,  58  Tex.  216 ;  Eming  v.  Diehl, 
76  Pa.  374;  Scott  v.  Crouch,  24  Utah,  377,  67  Pac  2068. 

The  judgment  is  reversed  with  directions  to  the  trial  court 
to  set  aside  its  findings  of  fact  heretofore  made  and  filed 
in  the  cause,  and  to  make  findings  in  favor  of  appellant 
(defendant),  and  to  enter  a  decree  thereon,  in  accordance 
with  the  views  herein  expressed.     Costs  to  appellant 

STRATJP,  a  J.,  and  FEICK,  J.,  concur. 


CROMEENES  v.    SAN   PEDRO,   LOS  ANGELES   & 
SALT  LAKE  RAILROAD  COMPANY. 

No.  2044.     Decided  Maj  4,  1910   (109  Pac.  10). 

1.  Railroads — ^Eillinq  Bot  on  Street— Evtoenob  of  Nbougengb. 
In  an  action  for  death  of  a  boy  killed  by  a  train  running  along  a 
street,  evidence  held  to  support  a  finding  that  it  was  operated  in  a 
negligent  manner.     (Page  484.) 

2.  Railboads — Care  in  Running  Train — Right  to  Presume— Dutt 
(Mr  Pedestrian — ^Usb  <»*  Due  Care.  A  pedestrian  may  act  on  the 
assumptiim  that  a  railroad  company  will  use  ordinary  care  in 
running  its  train  across  public  streets  and  along  thoroughfares  of 
thickly  populated  districts  of  a  city;  but  this  does  not  relieve  him 
of  the  duty  imposed  to  use  due  care  for  his  own  safety.  (Page 
485.) 

3.  Railroads — ^Use  or  Streets — ^Duties  of  Persons  and  Railroad 
GoifPANiES.  Rights  and  duties  of  persons  and  railroad  companies 
in  the  use  of  streets  are  reciprocal. i     (Page  485.) 


1  Spiking  Y.  Con.  Ry.  &  P.  Co.,  33  Utah,  313,  93  Pac  838. 
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4  RuiJK>Ai>s — ^Knxnfo  Bot  on  Stbeet— Oonisibutobt  Nboijoence— 
Question  vob  Jubt.  In  an  action  for  death  of  a  hoy  killed  by  a 
train  running  along  a  street,  his  oontributoiy  negligence  held  under 
the  evidence  to  be  for  the  jury.     (Page  485.) 

5.  Trial — ^Instbuctions — Ck)N8TBucrnoN  of  Ceiabob  as  a  Whole. 
All  instructions  must  be  considered  together,  and  if,  as  a  whole, 
they  correctly  state  the  law  applicable  to  issues,  it  is  not  error 
that  the  law  applicable  to  different  questions  involed  is  separately 
stated.     (Page  487.) 

6.  Tbial— iNsntucnoNS — Onstbuotion  or  Chabgb  as  a  Whole.  In 
an  action  for  death  of  a  boy  killed  by  a  train  running  alon^  a 
street,  the  court  charged  that  if  the  speed  of  the  engine  immedi- 
ately before  the  accident  was  unusual  and  greater  than  ordinary 
prudence  would  dictate  in  view  of  the  neighborhood  and  dangers 
likely  to  be  encountered,  and  the  engineer  before  striking  him  saw 
the  boy  in  a  position  where,  as  a  man  of  ordinary  prudence,  skilled 
in  the  business,  he  ought  to  have  appreciated  that  he  was  in  dan- 
ger, and  would  have  been  able  to  stop  if  going  at  a  speed  dictated 
by  ordinary  prudence,  but  could  not  do  so  because  he  was  then 
running  at  a  negligent  speed,  the  boy's  death  was  caused  by  his 
negligence.  It  was  contended  that  this  disregarded  the  defense 
of  contributory  negligence;  but  in  another  part  of  its  charge  the 
court,  after  defining  "ordinary  care,"  and  instructing  in  general 
terms  what  constituted  contributory  negligence,  charged  that,  if 
deceased  was  negligent  within  this  definition,  plaintiff  could  not 
recover,  though  defendant  may  also  have  been  negligent,  and  that 
it  was  the  duty  of  deceased  to  use  all  reasonable  care  as  there- 
inbefore defined  to  avoid  injury.  The  court  further  charged  that, 
unless  the  jury  found  from  a  preponderance  of  the  evidence  that 
defendant  was  n^ligent,  plaintiff  could  not  recover,  oi  if  they 
found  that  defendant  waa  negligent,  but  that  deceased  was  also 
guilty  of  negligence  contributing  directly  to  his  death,  plaintiff 
could  not  recover,  and  that  if  they  believed  deceased  stepped  on 
the  track  in  front  of  the  approaching  train  without  looking  or 
taking  any  precaution,  reasonably  to  be  expected  from  a  boy  of 
his  age,  experience,  and  discretion,  to  learn  the  approach  of  a  train, 
when  but  to  look  or  otherwise  use  ordinary  care  would  have  dis- 
closed to  him  the  train's  approach,  he  waa  guilty  of  contributory 
negligence  which  barred  recovery,  and  verdict  should  be  for  defend- 
ant. Held  that,  while  the  court  did  not  charge  on  contributory 
negligence  in  the  instruction  complained  of,  the  other  instructions 
carefully  guarded  defendant's  rights  so  far  as  involved  in  that 
issue,  and,  read  together,  the  instructions  were  sufficient.  (Page 
487.) 

L  Appeal  and  Ebbob— Objections  fob  Review — ^Admission  or  Evi- 
dence. Objections  having  been  properly  made  and  exceptions  taken 
to  a  certain  line  of  testimony,  the  objecting  party,  to  save  the  ques- 
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tion  for  review,  need  not  object  to  each  question  thereafter  asked 
the  witness  concerning  the  same  matter.     (Page  488.) 

8.  Tbial— RBCBPnoN  or  Evidkncb— Objeotiito  to  TcsiiiiOifT.  Where 
a  question  asked  of  a  witness  does  not  indicate  that  the  testimony 
sought  is  objectionable,  it  is  not  error  to  overrule  objections  thereto, 
and,  if  the  answer  contains  objectionable  testimony,  the  remedy 
is  to  move  to  strike  it  out.     (Page  489.) 

9.  Affkal  Ain>  Ebbob— Pbesentation  of  Gbouitds  or  Bxview — Ob- 
jection TO  TteraioNT — ^NBCESsmr  op  Motion  to  Stbiee.  Where, 
at  the  time  of  overruling  objection  to  a  question  not  indicating 
that  testimony  sought  is  objectionable,  the  court  knows  what  the 
witness  will  answer,  and  then  overrules  the  objection,  it  must  be 
held  that  the  testimony  was  admitted  advisedly,  and  a  motion 
to  strike  it  out  is  unnecessary  to  present  the  objection  thereto  for 
review.     (Page  489.) 

10.  Evidencb— Rbs  Gestab— Statement  Connected  with  Tbansao 
TioN.  In  an  action  for  death  of  a  boy  killed  by  a  train  running 
along  a  street,  there  was  evidence  that  a  witness  to  the  accident, 
who  got  off  the  train  just  before  the  boy  was  struck,  stated  that 
he  walked  the  length  of  "a  car  or  two"  to  where  the  engineer  was 
standing  and  said  to  him:  ''You  have  done  a  damn  fine  job.  Why 
didn't  you  stop  before  you  ran  over  him?*'  Held,  that  the  court 
did  not  err  in  admitting  as  res  gestae  what  the  witness  said.  (Page 
490.) 

11.  Evidence— Declabations  as  "Res  Gestae."  The  test  whether 
declarations  are  res  gestae  is:  Were  they  the  facts  talking  through 
the  party,  or  the  party  talking  about  the  facts?  Instinctiveneas  is 
the  requisite,  and  when  this  exists  the  declarations  are  admissible. 
(Page  490.) 

12.  Affkal  and  Ebbob— Habhlbss  Ebbob— Remabks  of  Counsel. 
Prejudicial  error  cannot  be  predicated  on  remarks  of  counsel  as 
to  a  witness  against  the  complaining  party,  tending  to  minimize 
the  effect  of  the  witness'  evidence,  which  from  beginning  to  end  was 
favorable  to  his  adversary.     (Page  496.) 

MoCARTY,  J.,  dissenting  in  part 

Appeal  from  District  Court,  Third  District;  Hon.  M.  L. 
Ritchie,  Judge. 

Action  by  J.  W.  Cromeenes  against  the  San  Pedro,  Lo^^ 
Angeles  &  Salt  Lake  Railroad  Company.  ^ 

Judgment  for  plaintiff.    Defendant  appeals. 
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Fennel  Cherrington  for  appellant 

Powers  &  Marioneaux  and  J.  ^Y.  McKinney  for  respond- 
ent 

appellant's  POUfTs. 

The  appellant's  daim  is  that  all  the  rulings  of  the  trial 
court  on  the  question  of  contributory  negligence  were  wrong, 
for  the  reason  that  the  deceased  should  have  been  held  guilty 
of  contributory  negligence  as  a  matter  of  law.  (Oesas  v. 
0.  S.  L.  B.  B.  Co.,  33  Utah,  156,  93  Pac  274;  Cleveland, 
etc.,  B.  B.  Co.  V.  Tartt,  64  Fed.  Rep.  831;  Krenzer  v. 
Pittsburg,  etc.,  B.  B.,  68  Amer.  State  Eeps.  252 ;  Wendell 
V.  N.  r.  Central,  etc.,  B.  B.  Co.,  91  N.  Y.  420;  C.  B.  &  Q. 
V.  Laughlin,  87  Pac.  Eep.  749;  Oehring  v.  Atlantic  City 
By.,  14  L.  R  A.  [K  S.]  312 ;  Beynolds  v.  N.  Y.  Central, 
etc.,  B.  B.  Co.,  58  N.  Y.  248;  Tucker  v  N.  Y.  Central,  etc., 
B.  B.  Co.,  21  Amer.  St.  Rep.  670;  Eclijf  v.  W.  St.  L.  <&  P. 
B.  B.  Co.,  64  Mich.  196;  Masser  v.  C,  B.  I.  &  P.  B.  C. 
Co.,  68  Iowa  602.)  It  would  seem  that  the  question  asked 
by  McHugh  and  the  alleged  silence  of  the  engineer  were 
admitted  in  evidence  as  a  part  of  the  res  gestae.  We  have 
seen  no  text  book  or  court  decision  giving  a  definition  of 
res  gestae  that  this  evidence  will  fit  The  question  was  asked 
subsequent  to  the  killing  of  the  boy;  it  did  not  elucidate  that 
act  in  any  way ;  did  not  explain  it ;  did  not  describe  it ;  did 
not  qualify  it;  was  no  part  of  the  act,  nor  was  the  act  a 
part  of  it — it  was  merely  the  expression  of  the  opinion  of 
McHugh  concerning  the  accident,  expressed  after  the  acci- 
dent had  happened,  and  was  incompetent  and  immaterial  as 
original  testimony,  since  certainly  the  vritness  McHugh  on 
the  stand  would  not  have  been  allowed  to  say  that  the  en- 
gineer "did  a  damn  fine  job.''  The  trial  court  knew  that 
it  was  only  an  opinion,  though  it  admitted  the  evidenca 
|?A(Enc  of  Evidence,  342 ;  16  Cyc,  par.  2,  p.  1148 ;  Kuper- 
'  Schmidt  v.  Metropolitan  St.  By.  Co.,  94  N.  Y.  Supp.  17 ; 
Indianapolis  St.  By.  Co.  v.  Whitaker,  160  Ind.  125 ;  Indian- 
apolis  St.  By.  Co.  v.  Taylor,  164  Ind.  156;  Leach  v.  O.  3. 
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L.  R.  B.  Co.,  29  Utah,  286 ;  2  Jones  on  Evidence,  sec.  861 ; 
Am.  and  Eng.  Ency.  of  Law,  666,  94  Ala,  9 ;  Butler  v.  M. 
B.  Co.,  143  K  Y.  417;  Luby  v.  H.  B.  Co.,  17  K  Y.  181; 
Oanaway  v.  Salt  Lake  Dramaiic  Association,  17  Utah,  87 ; 
Missouri  Pac.  By.  v.  Ivy,  9  S.  W.  346  [Tex.  Supreme 
Court] ;  Dvryer  v.  Continentai  Insurance  Co.,  63  Tex.  854; 
Ocso  V.  Southern  By.  Co.,  45  S.  E.  810 ;  Welkins  v.  Fao'- 
rell,  30  S.  W.  450  [Texas  Civil  Appeals] ;  Blachnan  v. 
West  Jersey,  etc.,  52  Atlantic,  870 ;  Citizen's  Street  Badlway 
Co.  V.  Howard,  52  S.  W.  865 ;  Bedmond  v.  Metrop.  Street 
Bailway  Co.,  84  S.  W.  26 ;  N orris  v.  Interurban  Street  Bail- 
way  Co.,  90  N.  Y.  Supp.  460 ;  Dompier  v.  Lewis,  91  N.  W. 
152;  Butler  v.  Bailway  Co.,  143  K  Y.  417;  Chicago  Street 
Bailway  v.  White,  110  HI.  App.  23 ;  Koenig  v.  Union  Depot, 
73  S.  W.  637;  Silveira  v.  Iverson,  60  Pac.  687;  Lane  v. 
Bryant,  9  Gray,  245 ;  State  v.  Bamsey,  48  La.  Ann.  1407 ; 
Travelers'  Insurwnce  Co.  v.  Shepard,  85  Qa.  751 ;  Bichmond 
&  D.  B.  Co.  V.  Hammond,  93  Ala.  181 ;  Hughes  v.  L.  &  N. 
B.  Co.,  104  Ky.  774;  Carr  v.  State,  76  Ga.  592;  Beck  v. 
State,  76  Ga.  452;  Scott  v.  St.  Louis,  etc..  By.  Co.,  112; 
Iowa,  64;  Dunn  v.  C,  B.  I.  £  P.  By.  Co.,  130  Iowa,  680.) 

eesponbbnt's  points. 

With  respect  to  a  street  railroad,  the  mere  fact  that  a 
person  attempts  to  cross  it  when  a  car  is  seen  to  be  ap- 
proaching does  not  of  itself  constitute  negligence,  .  .  . 
ordinarily,  whether  or  not  he  was  negligent  in  attempting  to 
cross,  under  the  circumstances  of  the  case,  is  a  question  for 
the  jury.  (Spiking  v.  Con.  By.  &  P.  Co.,  33  Utah,  318,  93 
Pac,  pp.  840-841.)  The  boy  had  the  right  to  assume  that 
the  cars  would  be  run  with  ordinary  care  on  the  public  street. 
{Fvlt  V.  Wyckoff,  25  Ind.  321;  Parroit  v.  Barney,  Fed. 
cases.  No.  10773,  82  TJ.  S.  [15  Wallace],  524;  Newson  v. 
N.  T.  Cent.  B.  B.,  26  N.  Y.  383;  Snyder  v.  Pittsburgh, 
etc..  By.  Co.,  11  W.  Va.  14.)  It  has  become  a  settled  rule 
of  law  in  this  state  that  the  child  is  not  negligent  if  he  exer- 
cised that  degree  of  care  which  under  like  circumstance» 
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would  be  expected  of  one  of  his  years  and  capacity.  And 
whether  he  twes  such  care  in  any  given  case  is  a  question 
to  be  left  for  the  jury  to  decide.  (Anderson  v.  R.  R.,  81  Mo. 
App.  116;  Riley  v.  Railroad,  68  Mo.  App.  652;  Burger  v. 
R.  R.,  112  Mo.  249,  20  S.  W.  439,  34  Am.  St.  Rep.  379; 
Anderson  v.  R.  R.,  161  Mo.  1411,  61  S.  W.  874.) 

McCAETY,  J. 

This  action  was  brought  to  recover  damages  for  the  death 
of  plaintiffs  son,  who  was  run  over  and  killed  by  a  train  of 
the  defendant  on  Third  West  Street,  in  Salt  Lake  City, 
Utah,  on  May  22,  1907.  The  negligence  alleged  by  plaintiflF 
consisted  in  the  failure  of  defendant  to  ring  the  bell  on  its 
locomotive  in  accordance  with  an  ordinance  of  the  city  then 
in  existence;  to  give  any  warning  of  the  approach  of  the 
locomotive,  which  was  being  run  at  a  high  and  dangerous 
rate  of  speed;  and  to  keep  a  sufficient  lookout  for  pedes- 
trians. Defendant,  in  its  answer,  denied  all  the  acts  of 
negligence  set  out  in  the  complaint,  and  further  alleged  that 
that  the  death  of  the  deceased  was  due  to  his  own  negligence 
in  suddenly  and  unexpectedly  stepping  upon  the  railroad 
track  of  the  defendant  immediately  in  front  of  the  engine 
by  which  he  was  killed,  and  so  dose  thereto  that  the  de- 
fendant's employees  thereon  had  no  opportunity  to  stop  the 
same  before  striking  him,  although  the  deceased,  had  he 
looked  for  the  approaching  train,  had  a  clear  and  unob- 
structed view  thereof.  The  case  was  tried  to  a  jury,  who 
returned  a  verdict  for  plaintiff  and  assessed  his  damages  at 
$4000.  To  reverse  the  judgment  rendered  on  the  verdict, 
defendant  prosecutes  this  appeal. 

The  accident  complained  of  occurred  on  Third  West  Street 
a  short  distance  south  of  the  intersection*  of  said  street  with 
Sixth  South  Street,  in  Salt  Lake  City.  It  is  admitted  that 
*T)oth  sides  of  the  street,  in  the  vicinity  of  the  accident, 
were  thickly  populated  with  adults  and  children."  At  the 
time  of  the  accident,  which  was  about  five  o'clock  in  the 
afternoon,  two  freight  trains  were  being  operated  on  Third 
West  Street    One,  an  Oregon  Short  Line  train,  was  being 
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run  north  on  the  west  tracks  and  the  other  train  consisting 
of  an  engine  and  caboose,  which  belonged  to  the  defendant, 
was  being  run  south  on  the  east  track;  there  being  two  par- 
allel tracks  on  said  street.  The  distance  between  the  tracks 
was  about  eight  feet.  Plaintiff  and  his  family,  including 
the  deceased,  were  living  and  for  a  period  of  about  eighteen 
or  twenty  months  prior  to  the  accident  had  lived,  on  the 
west  side  of  Third  West  Street,  near  where  the  accident 
occurred,  during  which  time  several  regular  trains  passed 
daily  over  the  railroad  tracks  mentioned.  Shortly  before 
the  accident,  the  deceased,  who  was  a  bright,  intelligent 
boy,  twelve  years  of  age,  left  his  home  and  went  over  to  a 
grocery  store  on  the  east  side  of  the  street.  As  he  was  re- 
turning to  his  home,  the  Oregon  Short  Line  train  came  up 
from  the  south  on  the  west  track  and  he  stopped  in  the 
street  east  of  the  west  track  and  about  ninety  or  one  him- 
dred  feet  south  of  the  south  line  of  Sixth  South  Street 
watching  the  train  from  the  south  and  evidently  waiting  for 
it  to  pass.  While  the  deceased  was  thus  standing  and  waiting 
for  the  Oregon  Short  Line  train  to  pass  on  to  the  north, 
he  was  struck  by  defendant's  train,  which  was  coming  from 
the  north  on  the  east  track.  There  is  a  conflict  in  the  evi- 
dence as  to  the  exact  location  of  the  deceased  with  reference 
to  the  railroad  tracks  when  he  was  struck  by  defendant's 
engine. 

The  only  witness  who  saw  the  deceased  strudc  was  George 
McHugh,  a  switchman  for  the  Oregon  Short  Line  company, 
who,  at  the  time  of  the  accident,  was  on  the  train  going 
north,  which  train  consisted  of  an  engine  and  fifteen  freight 
cars.  McHugh  was  on  the  third  car  from  the  rear  of  the 
train.  When  this  car  was  at  Seventh  Soutji  Street,  Mc- 
Hugh saw  the  other  train  coming  south  on  the  east  track, 
and  he  testified  that  he  saw  the  boy  at  about  the  same  time 
as  he  did  the  train ;  that  the  boy  was  crossing  the  street 
to  the  west;  that  when  he  got  between  the  two  tracks  he 
stopped  near  the  west  rail  of  the  east  track ;  that  on  observ- 
ing the  boy  he  began  signaling  with  his  hands  to  the  opera- 
tives of  the  train  coming  from  the  north  on  the  east  track ; 
37  Utalk— 31 
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that  he  also  tried  to  attact  the  attention  of  the  boy  at  the 
same  time;  that  it  seemed  that  he  ^'attracted  the  attention  of 
the  men  on  the  train  from  the  north  as  they  slowed  up;  they 
came  pretty  near  to  a  standstill,  but  they  hit  the  boy;" 
that  after  striking  the  boy  the  train  passed  on  until  the  rear 
end  thereof  was  opposite  or  near  where  the  boy  was  lying 
after  being  killed.  Counsel  for  appellant  have,  in  their 
brief,  invited  attention  to  some  expressions  in  the  testimony 
of  this  witness,  which,  standing  alone,  would  seem  to  indi- 
cate that  the  deceased  was  standing  between  the  rails  of  the 
east  track  when  he  was  struck  by  the  train.  By  an  examina- 
tion of  the  testimony  of  the  witness,  as  the  same  appears  in 
the  bill  of  exceptions,  it  will  be  seen  that  his  attention,  while 
testifying,  was  called  to  some  kind  of  a  diagram  or  map 
that  was  sketched  or  drawn  on  a  blackboard  representing 
the  street  and  railroad  track  at  the  point  and  in  the  vicinity 
of  where  the  accident  happened,  and  at  times  he  became 
very  much'  confused  and  did  not  seem  to  understand  which 
direction  was  east  and  wKich  was  west  on  the  mapt  The 
apparent  discrepancy  in  his  testimony  as  to  where  the  de- 
ceased was  standing  when  struck  by  the  engine,  we  think»  was 
due  to  the  inability  of  the  v^itness  to  understand  the  map 
or  sketch  of  the  premises  as  it  appeared  on  the  blackboard. 
In  his  direct  examination  he  testified,  in  part,  as  follows: 
"Q.  Now,  will  you  tell  the  jury  about  where  the  boy  was 
standing  at  that  time  t  A.  Standing  on  the  west  side  of  the 
east  tracL  ...  Q.  And  between  the  two  tracks?  A. 
Yes,  sir."  On  cross-examination  he  stated  repeatedly  that 
the  deceased,  when  struck  by  the  engine,  was  standing  west 
of  the  east  tra<^ 

Plaintiff  also  introduced  testimony  from  whidi  it  could 
be  fairly  inferred  that  the  operatives  of  the  defendant's 
train  saw  the  deceased  when  the  engine  was  about  the  center 
of  Sixth  South  Street,  which,  according  to  the  undisputed 
evidence,  is  from  160  to  160  feet  north  from  the  point 
where  the  accident  occurred. 

The  testimony  of  the  engineer  and  fireman,  who  were  op- 
erating defendant's  train  at  the  time  of  the  accident,  tended 
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to  show  tliat  the  deceased  was  standing  between  the  rails 
of  the  east  track,  and  that  the  train  was  going  at  the  rate 
of  about  eleven  or  twelve  miles  an  hour.  The  fireman  testi- 
fied that  he  first  saw  the  deceased  as  the  engine  was  cross- 
ing the  south  line  of  Sixth  South  Street ;  that  the  deceased 
was  crossing  the  street  walking  west;  and  that  he  stepped 
upon  the  track  when  the  engine  was  within  about  thirty  feet 
of  him.  The  engineer  testified  on  this  point,  in  part,  as 
follows:  "As  we  crossed  Sixth  South  Street,  I  was  looking 
ahead  of  the  engine.  .  .  .  Just  after  we  got  over  the 
south  side  of  Sixth  South  Street  crossing,  the  fireman  said, 
*Look  out  I*  I  was  looking  out  and  didn't  see  anything,  so 
I  looked  over  at  him  to  see  what  he  meant.  .  .  .  Then 
I  looked  back  at  the  tracks,  and  this  is  when  I  saw  the  boy 
step  over  the  rail.  ...  I  applied  the  air  and  blew  the 
whistla  ...  I  put  the  air  into  emergency.  That  means 
setting  the  air  brakes  to  the  full  capacity.  ...  He  was 
then  between  thirty  and  forty  feet  ahead  of  the  engine. 
.  .  .  I  didnH  see  the  boy  at  all  before  he  got  on  the 
tracks.  He  was  just  stepping  over  the  rail  as  I  saw  him.  I 
know  he  hadn't  been  on  there  before  because  I  had  been 
looking  ahead.  I  didn't  see  him  until  I  was  south  of  Sixth 
South  Street"  The  engineer  and  fireman  of  defendant's 
train  also  testified  that  as  the  train  approached  Sixth  South 
Street  the  whistle  was  blown,  and  that  the  bell  was  rung 
continuously  until  after  the  deceased  was  struck.  On  the 
other  hand,  one  of  plaintiff's  witnesses  testified  that  the 
train,  as  it  crossed  Sixth  South  Street,  was  running  at  the 
rate  of  eighteen  or  twenty  miles  an  hour.  Two  other  of 
his  witnesses  testified  that  it  was  going  from  twenty-five  to 
thirty  miles  an  hour.  And  the  testimony  of  practically  all 
of  his  witnesses  tended  to  show  that  the  bell  was  not  rung 
prior  to  the  time  the  deceased  was  struck  by  the  engine. 

It  was  stipulated  that  at  the  time  of  the  accident  an  ordi- 
nance of  Salt  Lake  City  was  in  force  which  provided  that: 
"It  shall  be  unlawful  for  any  person  employed  on  a  locomo- 
tive to  fail  to  continuously  ring  the  bell  of  such  locomotive 
while  in  motion  in  the  inhabited  portions  of  the  city."    It 
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was  further  stipulated  that,  by  virtue  of  a  franchise  from 
the  cily,  the  defendant  had  a  lawful  right  to  run  its  trains 
on  Third  West  Street  and  along  both  of  said  tracks. 

As  is  usual  in  this  class  of  cases,  there  is  a  sharp  conflict 
in  the  evidence  on  the  material  issues  in  the  case.     We 
are  of  the  opinion  that  there  is  ample  evidence  to 
support  a  finding  that  defendant's  train  was,  on  the  1 

occasion  in  question,  operated  in  a  careless  and  neg- 
ligent manner;  and,  while  counsel  for  the  railroad  company 
do  not  admit  that  the  company  was  guilty  of  negligence, 
yet  they  do  not  claim  that  there  is  not  sufficient  evidence 
to  support  a  finding  to  that  effect  Therefore  we  will  not 
refer  further  to  that  issue  of  the  case. 

Appellant's  first  assignm^it  of  error  relates  to  the  re- 
fusal of  the  court  to  direct  a  verdict  in  its  favor.  It  is 
contended  that  the  undisputed  evidence  in  the  case  shows 
that  the  deceased  was,  as  a  matter  of  law,  guilty  of  con- 
tributory negligenca  We  think  this  contention  is  untenable. 
The  accident  occurred  on  one  of  the  public  streets  of  the 
city  where  the  deceased  had  as  much  right  to  be  as  appellant 
had  to  run  its  cars,  with  the  exception  that  when  they  were 
both  upon  the  street  at  the  same  time  appellant  had  the 
prior  right  of  passage.  When  the  deceased  was  first  seen 
by  the  witness  McHugh,  he  was  in  the  act  of  crossing  the 
street  going  in  the  direction  of  his  hcwne.  At  this  time  Mc- 
Hugh  was  at  Seventh  South  Street,  and,  as  we  have  here- 
tofore observed,  he  was  on  the  third  car  from  the  rear  of  the 
train;  there  being  fifteen  cars  in  the  train.  It  necessarily 
follows  that  the  head  of  the  train  was  some  distance  north  of 
Seventh  South  Street  when  the  boy  was  first  observed  by 
McHugh,  and  we  think  it  may  be  fairly  inferred  from  these 
facts,  when  considered  in  connection  with  the  evidence  of 
McHugh  wherein  he  says:  "I  said  I  didn't  see  where  he 
came  from,  but  he  was  walking  in  there  and  was  standing 
there  as  our  train  passed  by  going  north,  looking  right  at 
our  train  as  it  passed  by  him.  .  .  .  He  couldn't  go  any 
farther  on  account  of  our  train" — ^that  the  head  of  the  train 
going  north  was  near  to,  if  not  directly  in  front  of,  the 
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deceased  when  he  stepped  between  the  two  tracks  evidently 
waiting  for  it  to  pass  on  to  the  north  so  that  he  could  con- 
tinue on  his  way  home.  Now,  if  defendant's  train  was 
traveling  at  the  rate  of  twenty-five  or  thirty  miles  an  hour — 
and  there  is  abundant  evidence  in  the  record  to  support  a 
finding  to  that  effect — we  think  it  may  be  fairly  inferred 
that  the  train  was  a  considerable  distance  north  of  Sixth 
South  Street  when  the  deceased  started  to  cross  the  street 
in  the  direction  of  his  home.  And  there  is  sufficient  evidence 
to  support  a  finding  that  the  train  could  have  been  stopped 
in  time  to  have  avoided  the  accident  if  it  had  not  been 
going  at  an  unreasonable  and  dangerous  rate  of  speed,  and 
the  engineer  and  fireman  had  kept  a  proper  lookout  ahead  as 
they  approached  and  crossed  Sixth  South  Street.  The  de- 
ceased had  a  right  to  assimie,  and  to  act  on  the 
assumption,  that  defendant  would  use  ordinary  care  2,  3 
in  running  its  train  across  the  public  streets  and  along 
the  thoroughfares  of  the  thickly  populated  districts  of  the 
city.  This,  however,  did  not  relieve  him  of  the  duty  which 
the  law  imposes  on  people,  generally  who  have  occasion  to 
go  upon  or  to  cross  railroad  tracks,  to  use  due  care  for 
their  own  safety.  As  was  said  in  the  case  of  Spiking  v. 
Con.  By.  &  P.  Co.,  33  Utah,  313,  93  Pac  838,  the  rights 
and  duties  of  persons  and  railroad  companies  in  the  use  of 
streets  are  mutual  and  reciprocal.  As  to  whether  the  de- 
ceased used  the  same  degree  of  care  and  caution  in  entering 
upon  and  crossing  defendant's  railroad  track  that  would  be 
expected  generally  of  persons  of  his  age,  intelligence,  and 
experience,  under  the  same  or  similar  circumstances, 
we  think  was  a  question  of  fact  for  the  jury  to  deter-  4 

mine.  To  hold,  in  the  face  of  the  evidence  in  this  case, 
which,  for  the  purposes  of  this  appeal,  must  be  viewed  and 
considered  in  the  light  most  favorable  to  respondent,  that 
the  deceased  was,  as  a  matter  of  law,  guilty  of  contributory 
negligence,  would  tend  to  establish  a  rule,  the  effect  of 
whidi  would  be  to  cast  the  whole  duty  upon  the  people, 
who  have  occasion  to  go  upon  the  public  streets  which  are  in 
part  occupied  by  railroad  companies  in  the  maintenance  of 
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tracks  and  the  moving  of  trains^  of  avoiding  collisions  and 
injuries.  And,  furthermore,  to  so  hold  would,  to  a  laige 
extent,  deprive  the  public  of  the  protection  whidi  the  law, 
by  imposing  on  railroad  companies  the  duty  to  use  ordinary 
care  in  moving  their  trains  across  public  streets  aand  along 
the  thoroughfares  of  thickly  populated  districts  of  our  towns 
and  cities,  is  designed  to  give.  This  we  have  no  disposition 
to  do. 

The  court,  among  other  things,  charged  the  jury  as  fol- 
lows :  ^TTou  are  further  instructed  that  if  you  believe  from 
the  evidence  that  the  speed  at  which  the  engine  in  question 
was  being  run  immediately  before  the  accident  was  imusual 
and  greater  than  ordinary  prudence  would  have  dictated  in 
view  of  the  neighborhood  and  of  the  dangers  likely  to  be 
encountered,  and  that  the  engineer  saw  the  boy,  before  strik- 
ing him,  in  a  position  where  he  (the  engineer)  ought,  as 
a  man  of  ordinary  prudence,  skilled  in  the  business  to  have 
appreciated  that  the  boy  was  in  danger,  and  would  have  been 
able  to  stop  the  engine  had  it  been  going  at  a  speed  dic- 
tated by  ordinary  prudence,  but  could  not  stop  because  he 
was  running  the  engine,  when  he  saw  the  boy's  peril,  at  a 
speed  which  was  negligent,  then  the  death  of  the  boy  was 
caused  by  the  negligence  of  the  engineer." 

The  giving  of  this  instruction  is  assigned  as  error.  It  is 
contended  that  the  court,  by  giving  this  instruction,  "en- 
tirely disregarded  the  defense  of  contributory  negligence.^' 
The  court,  in  another  part  of  its  charge,  after  defining  the 
term  "ordinary  care,"  and  instructing  the  jury  in  general 
terms  as  to  what  constituted  contributory  negligence,  charged 
the  jury  as  follows:  "If  the  jury  finds  from  the  evidence 
that  the  deceased,  Charles  Eaymond  Oromeenes,  was  care- 
less and  negligent  within  this  definition,  the  plaintiff  can- 
not recover  even  though  the  defendant  may  also  have  been 
negligent.  It  was  the  duty  of  the  deceased  to  be  careful  and 
to  use  all  reasonable  care,  as  hereinbefore  defined,  to  avoid 
injury  to  himself."  The  court  further  charged  Hie  jury 
that,  "unless  you  find  from  a  preponderance  of  the  evidence 
that  the  defendant  was  negligent,  the  plaintiff  cannot  re- 
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cover;  or,  if  you  find  from  the  evidence  that  the  defendant 
was  negligent,  but  that  the  deceased  was  also  guilty  of  negli- 
gence -which  contributed  diectly  to  his  death,  then  the  plain- 
tiff cannot  recover."  The  court  also  instructed  the  jury  as 
follows :  "The  court  instructs  you  that  if  you  believe  from 
the  evidence  that  the  deceased  stepped  upon  the  track  in 
front  of  the  approaching  train  without  looking  or  taking 
any  precaution  such  as  would  reasonably  be  expected  from 
a  boy  of  his  age,  experience,  and  discretion,  to  learn  of 
the  approach  of  an  on-coming  train,  when  but  to  look  or 
otherwise  use  ordinary  care  would  have  disclosed  to  him  the 
train's  approach,  he  was  guilty  of  contributory  negligence 
which  bars  a  recovery  for  his  death,  and  your  verdict  should 
be  for  the  defendant."  It  will  thus  be  observed  that  the 
court,  while  it  did  not  charge  the  jury  on  the  question  of 
contributory  n^Hgence  in  the  instruction  complained  of, 
nevertheless  did  give  other  instructions  in  which  it  carefully 
guarded  the  rights  of  the  defendant,  so  far  as  they  were 
involved  in  that  issue.  It  is  a  familiar  rule  of  law  that 
all  the  instructions  must  be  read  and  considered 
together,  and  if,  as  a  whole,  they  contain  a  correct  5,  6 
statement  of  the  law  applicable  to  the  issues  in  a  case, 
the  court  cannot  be  convicted  of  error  because  the  law  ap- 
plicable to  the  different  questions  involved  is  separately 
stated.  In  such  case  the  instructions  supplement  each  other, 
and  if,  when  read  and  considered  as  a  series  they  contain  a 
correct  statement  of  the  law,  it  is  sufficient. 

Appellant's  next  assignment  of  error  relates  to  the  ad- 
mission in  evidence  of  a  statement  made  by  the  witness  Mc- 
Hugh  to  the  engineer  on  defendant's  train  immediately 
after  the  accident  occurred.  McHugh  testified  that  the  train 
he  was  on  stopped  a  little  before  the  deceased  was  struck; 
that  he  got  off  the  train  and  walked  the  length  of  "a  car 
or  two"  to  where  th^  engineer  was  standing.  Plaintiff's 
counsel  then  asked  the  witness  the  following  question:  ^What 
did  you  say  to  the  engineer?"  Counsel  for  defendant  ob- 
jected to  the  question  on  the  ground  that  it  was  incompetent 
and  immaterial.    In  response  to  the  objection,  the  court  said : 
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"The  question  is  whether  it  is  a  part  of  the  res  gestae.  Prima 
facie  it  would  seem  that  it  was.  There  is  no  statement  frcHn 
the  witness  as  to  how  long  a  time  elapsed.  It  seems  it  must 
have  been  very  soon  afterwards."  The  witness  was  then 
further  interrogated  respecting  the  length  of  time  between  the 
happening  of  the  accident  and  when  he  spoke  to  the  engi- 
neer^  and^  after  substantially  repeating  the  testimony  that  he 
had  already  given  on  this  point,  he  was  asked  the  following 
question :  "What  did  you  say  to  the  engineer,  and  what  did 
he  say  to  you!"  Counsel  for  defendant  objected  to  this 
question  as  follows:  "I  renew  the  objection.  It  is  imma- 
terial and  irrelevant,  and  not  part  of  the  res  gestae.  It  is 
not  connected  with  the  thing  at  all."  Counsel  for  plaintiff 
then  stated  to  the  court:  "I  have  shown  the  court  what  the 
answer  was  in  the  other  triaL"  The  court  replied:  "The 
question,  in  the  mind  of  the  court,  is,  it  seems  to  have  been 
simply  an  opinion."  In  response  to  the  remarks  of  the 
court,  counsel  for  respondent  said :  "The  important  thing  is 
what  the  engineer  failed  to  say.  It  was  up  to  him."  The 
objection  was  overruled,  to  which  ruling  appellant  duly  ex- 
cepted. Counsel  for  respondent  then  renewed  the  examina- 
tion of  the  witness  as  follows:  "Q.  What  did  you  say  to 
him  ?  A.  I  says :  ^You  have  done  a  damn  fine  job.  Why 
didn't  you  stop  before  you  ran  over  him  V  Q.  What  did  he 
say  to  that  ?    A.    I  didn't  hear  him  say  anything." 

No  further  questions  were  asked  the  witness  on  this  point. 
Nor  did  appellant  renew  its  objection  to  this  line  of  testi- 
mony. Nor  did  it  move  to  strike  out  the  testimony  elicited  by 
the  last  two  questions.  Sespondent  now  contends  that,  as  ap- 
pellant did  not  interpose  an  objection  to  the  last  two  ques- 
tions, nor  move  the  court  to  strike  out  the  answers  made 
thereto,  no  exception  was  properly  saved  to  the  admission 
of  this  testimony,  and  hence  there  is  nothing  for  the  court 
to  review  under  this  assignment  of  error.  Objections  hav- 
ing been  properly  made  and  exceptions  taken  to  this  line 
of  testimony,  appellant  was  not  required,  in  order 
to  save  the  question  for  review,  to  object  to  each  ques-  7 

tion  thereafter  asked  the  witness  concerning  the  same 
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matter  covered  by  the  objections  already  made.  (Spelling 
New  Tr.  &  App.  Pro.,  sea  296;  8  Ency.  PL  &  Pr.  229; 
Magee  v.  NoHh  Pac.  G.  B.  Go.,  78  Cal.  430,  21  Pac.  114, 
12  Am.  St  Rep.  69 ;  Jones  on  Ev.,  sec.  897 ;  Oilpin  v.  Oil- 
inn,  12  Colo.  604,  21  Pac  616.) 

Respondent  further  contends  that  the  question  did  not 
necessarily  call  for  inadmissible  testimony,  and  that  there- 
fore appellant  should,  if  he  desired  to  save  an  exception  to 
the  admission  of  the  testimony  given  in  ansii^ers  to  the  ques- 
tions, have  moved  the  court  to  strike  it  out,  and,  not  having 
done  so,  the  question  is  not  properly  before  this  court  for 
review.  The  general  rule  seems  to  be  that  where  a  witness 
is  asked  a  question,  and  the  question  itself  does  not  indicate 
that  the  testimony  sought  to  be  elicited  thereby  is 
incompetent,  or    otherwise    objectionable,  it  is    not  8 

error  for  the  court  to  overrule  the  objections  made 
thereto.  If  the  answer  contains  testimony  that  is  objection- 
able the  remedy  of  the  party  objecting  is  to  move  the  court 
to  strike  out  that  which  is  improper.  The  reason  for  the 
rule  undoubtedly  is  that  the  court,  in  such  case,  has 
no  means  of  determining,  before  the  question  is  answered, 
whether  the  testimony  sought  to  be  elicited  is  or  is  not  admis- 
sible. But  this  is  not  that  kind  of  a  case.  It  appears  from 
the  record  that  some  time  prior  to  the  trial  of  this  case  there 
had  been  another  trid  in  which  the  death  of  the  deceased  wa^ 
an  issue,  and  that  McHugh  was  called  as  a  witness  and  testi- 
fied in  that  ease.  And  before  the  ruling  here  complained 
of  was  made,  the  court's  attention  was  called  to  an  answer 
made  by  McHugh  to  the  same,  or  a  similar,  question  pro- 
pounded to  him  "in  the  other  trial."  And,  furthermore, 
counsel  for  respondent,  at  the  time  the  objection  was  made, 
stated  to  the  court  that  the  "important  thing*'  he  expected 
to  show  by  this  testimony  was  "what  the  engineer  failed  to 
say."  It  therefore  appears  that  both  court  and  coun- 
sel were  fully  advised,  before  the  court  ruled  on  ap-  9 
pellant's  objection,  as  to  the  character  of  the  testi- 
mony the  witness  would  give  if  permitted  to  answer  the  ques- 
tion.    The  court  having  admitted  the  testimony  advisedly, 
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no  motion  to  strike  out  was  necessary.  Under  the  circum- 
stanceSy  the  situation  is  the  same  as  though  the  respondent 
had  offered,  at  the  time  the  objection  was  made,  to  prove  the 
very  thing  complained  of,  and  the  court  had  permitted  him 
to  do  so  over  appellant's  objection. 

This  brings  us  to  the  more  improtant  question  presented 
by  this  appeal,  namely,  did  the  court  err  in  admitting  evi- 
dence of  the  statement  made  by  McHugh  to  the  engineer 
immediately  after  the  accident  occurred  ?  My  associates  are 
of  the  opinion  that  what  McHugh  said  to  the  engineer 
on  that  occasion  was  admissible  in  evidence  as  a  part  10 
of  the  res  gestaCy  and  that  the  court  did  not  err  in  so 
holding.  I  take  an  entirely  different  view  of  the  question, 
and  am  of  the  opinion  that  the  ruKng  of  the  court,  under 
the  great  weight  of  authority,  cannot  be  upheld  on  that 
ground.  In  view  of  the  importance  of  the  principle  involved 
in  the  ruling  complained  of,  and  the  bearing  such  ruling  may 
have  upon  cases  involving  the  same  question  that  may  here- 
after come  before  the  courts  of  this  state,  I  have  decided  to 
briefly  discuss  this  phase  of  the  case  .  To  bring  the  declara- 
tions of  a  party  within  the  doctrine  of  res  gestae,  they  must 
be  connected  with,  and  grow  out  of,  the  act  or  transaction 
which  is  the  subject-matter  of  inquiry  so  as  to  form  one  con- 
tinuous transaction,  and  must,  in  some  way,  elucidate, 
qualify,  or  characterize  the  act,  and,  ih  a  l^al  sense,  be  a 
part  of  it.  (Leach  v.  Railroad,  29  Utah,  285,  81  Pac.  90, 
110  Am.  St.  Rep.  708.)  "The  test  of  whether  or  not  declara- 
tions are  res  gestae  is:  Where  the  facts  talking 
through  the  party,  or  the  party's  talk  about  the  facts  ?  11 
Instinctiveness  is  the  requisite,  and  when  this  exists 
the  declarations  are  admissible."  (7  Words  and  Phrases, 
6136.)  Upon  this  proposition  the  authorities  all  agree. 
There  is,  however,  a  conflict  in  the  authorities  as  to  whether 
declarations  made  by  a  mere  bystander  or  onlooker  are  ad- 
missible as  a  part  of  the  res  gestae;  all  other  conditions  neces- 
sary to  make  them  admissible  as  such  being  present  But  I 
think  the  weight  of  authority  is  to  the  effect  that  the  party, 
making  the  declaration  must  in  some  way  be  an  actor  or  par^ 
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tidpant  in  the  transaction  or  event  to  which  his  declaration  re- 
lates. "The  comments  and  criticism  of  mere  bystanders  can- 
not be  proved/'  (Gillett  on  Ind.  &  Collat.  Evi.  290 ;  24  A.  and 
E.  Ency.  L.  (2  Ed.)  681,  686;  7  Words  and  Phrases,  6131; 
TJnderhill  on  Grim.  Evi.  125,  126;  Ownaway  v.  Salt  Lake 
Dramatic  Ass'n,  17  Utah,  37,  53  Pac.  830;  Indianapolis 
St.  By.  Go.  V.  TayloTy  164  Ind.  155,  72  K  E.  1045 ;  Kuper^ 
Schmidt  v.  Met.  8t.  By.  Co.,  47  Misc.  Rep.  352,  94  K  T. 
Supp.  17;  Louisville  Packet  Go.  v.  SamueW  Adm*x  [Ky.] 
69  S.  W.  3;  Kaelin  v.  Gommonwealth,  84  Ky.  354,  1  S.  W. 
594 ;  8enn  v.  Southern  By  Co.,  108  Mo.  142, 18  S.  W.  1007 ; 
Flynn  v.  State,  43  Ark.  293 ;  Dixon  v.  Northern  Pac.  By,. 
Go.,  37  WasL  310,  79  Pac.  943,  68  L.  R  A.  895,  107  Am. 
St  Rep.  810;  Wilhins  v.  Ferrell,  10  Tex.  Civ.  App.  231,  30 
S.  W.  460 ;  Leahey  v.  Gass  Ave.  £  F.  0.  By.  Go.,  97  Mo. 
173,  10  S.  W.  896,  10  Am.  St.  Rep.  298;  Ehrha/rd  v.  Met. 
St.  By.  Go.,  69  App.  Div.  124,  74  K  Y.  Supp.  651 ;  Chicago 
Gity  By.  Go.  v.  White,  110  IlL  App.  23 ;  Oosa  v.  Southern 
By.,  67  S.  C.  347,  46  S.  E.  810;  Bailroad  Go.  v.  Le  Oierse, 
61  Tex.  189;  Dvyer  v.  Goniinental  Ins.  Co.,  63  Tex.  364; 
Louisville  B.  B.  Go.  v.  Johnson  [Ky.]  116  S.  W.  207,  20 
L.  R  A.  [K  S.]  133.) 

I  do  not  wish  to  be  understood  as  holding  that  the  party 
making  a  declaration  must  necessarily  be  a  victim  of  the 
transaction,  or  have  some  responsibility  connected  therewith, 
or  personal  or  special  interest  therein,  to  be  an  actor  or  par- 
ticipant in  such  transaction.  A  bystander  may,  during  the 
happening  of  an  act  or  event,  become  an  actor  or  participant 
therein.  If  on  such  occasion  he  makes  a  declaration  that  has 
a  bearing  or  influence  upon  one  or  more  of  the  events  leading 
up  to  and  surrounding  the  principal  transaction,  and  such 
declaration  tends  to  explain,  elucidate,  or  characterize  the 
act  or  transaction  under  investigation,  it  is  generally  admissi- 
ble as  a  part  of  the  res  gestae.  (11  Ency.  Ev.  338,  and  cases 
cited  in  note ;  Gillett  on  Ind.  and  Collat.  Ev.  290 ;  Baker  v. 
Oausin,  76  Ind.  321 ;  Morton  v.  State,  91  Tenn.  437,  19  S. 
W.  225 ;  Oillam  v.  Sigman,  29  Cal.  638 ;  Kleiber  v.  People's 
By.  Co.,  107  Mo.  240, 17  S.  W.  946,  14  L.  R  A.  613;  Bail- 
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way  Co.  V.  Mtaray,  55  Aik  248,  18  S.  W.  60,  16  L.  R  A. 
787,  29  Am.  St.  Rep.  82;  State  v.  Kaiser,  124  Mo.  651,  28 
S.  W.  182.)  I  also  invite  attention  to  an  eleborate  discus- 
sion of  this  question  found  in  a  note  to  LovisvUle  v.  John 
son,  supra,  reported  in  20  L.  K  A.  [N.  S.]  133,  where 
many  cases  are  cited  and  discussed.) 

Tested  by  the  foregoing  rules,  I  think  the  satement  made 
by  McHugh  to  the  engineer  was  clearly  inadmissible.  He 
did  no  act  which  contributed  to  the  unfortunate  occurrence, 
and  was  in  no  way  connected  with  the  happening  of  it  ex- 
cept as  a  mere  observer  or  spectator.  Nor  did  the  statement 
made  by  him  to  the  engineer  tend  to  explain  or  illustrate 
any  fact  or  circumstance  leading  up  to  or  in  any  way  con- 
nected with  the  accident.  True,  he  testified  that,  when  he 
saw  defendant's  train  approaching  from  the  north  and  real- 
ized the  danger  the  deceased  was  in  because  of  the  approach- 
ing train,  he  made  signals  with  his  hands  and  arms  and  en- 
deavored to  attract  the  attention  of  the  engineer  and  fireman 
on  the  train  as  well  as  that  of  deceased.  What  he  did  prior 
to  the  accident  in  endeavoring  to  attract  the  attention  of  the 
engineer  and  fireman  to  the  perilous  situation  of  the  boy  was 
admissible  in  evidence  as  tending  to  show  negligence  on  the 
part  of  the  parties  in  not  keeping  a  proper  lookout  ahead 
of  their  train  as  it  proceeded  along  this  public  and  much 
used  thoroughfare.  But  what  McHugh  said  to  the  engineer 
after  the  boy  was  killed  was,  at  most,  only  his  opinion  or 
conclusion  respecting  a  past  transaction,  and  in  no  way  tend- 
ed to  explain,  qualify,  or  illustrate  any  act  or  omission  of 
either  of  Uie  operatives  of  the  train,  or  of  the  boy.  The  first 
part  of  the  declaration  was  nothing  more  than  a  criticism  of 
what  had  been  done,  and  the  latter  part  of  it  a  mere  inquiry 
in  regard  to  a  material  fact  in  the  case.  Therefore,  under 
all  the  authorities  as  I  read  them,  the  statement  was  inadmis- 
sible as  res  gestae.  And,  furthermore,  the  record  shows  Mc- 
Hugh's  statement  to  the  engineer  was  not  introduced  for  the 
purpose  of  explaining,  illustrating,  or  characterizing  the 
transaction,  or  any  phase  of  it,  but  was  introduced  for  the 
purpose  of  showing  that  the  engineer  made  no  reply  thereto. 
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It  is  plain  that  the  silence  of  the  engineer,  and  his  failure  to 
reply  to  the  remarks,  criticisms,  and  inquiry  made  by  Me- 
Hugh  after  the  transaction  was  aided,  in  no  way  tended  to 
illustrate  or  explain  any  fact  or  circiimstance  material  to  the 
issue.  Moreover,  the  engineer  was  not  required  to  reply 
to  what  McHugh  said.  (jB^uje  Bidge  L.  Co.  v.  Price,  i08 
Va.  652,  62  S.  E.  988 ;  Iw&y  v.  Hudson  Biv.  By.  Co.,  17 
K  Y.  131;  Chicago  City  By.  Co.  v.  White,  110  HI.  App. 
•  23 ;  Adams  v.  Bailroad,  74  Mo.  563,  41  Am.  Rep.  333 ; 
Vicksburg  &  Meridian  Bailroad  v.  O'Brien,  119  TJ.  S.  99, 
7  Sup.  Ot.  118,  30  L.  Ed.  299.)  He  was  no  more  called  upon 
to  answer  McHugh  on  that  occasion  than  he  would  have  been 
had  McHugh  met  him  on  the  street  a  week  after  the  acci- 
dent and  made  a  similar  statement  to  him.  (Barker  v.  8t. 
L.,  I.  M.  &  a.  By.  Co.,  126  Mo.  143,  28  S.  W.  866,  26  L 
R  A.  843,  47  Am.  St  Rep.  646.) 

Suppose,  for  example,  that,  immediately  after  McHugh 
made  the  statement  referred  to,  some  other  bystander  or  on- 
looker had  exclaimed  to  the  engineer,  "Mr.  Engineer,  the 
boy  started  to  cross  the  track  when  the  train  was  within  a  few 
feet  of  him,"  and  another  spectator  had  declared  to  the  engi- 
neer, *^The  care  with  which  you  were  operating  and  moving 
the  train  prior  and  up  to  the  time  the  boy  as  struck,  and  the 
alertness  and  celerity  with  which  you  acted  when  the  boy 
started  towards  the  track,  were  commendable,"  and  another 
observer  of  the  transaction  had  said  to  him,  "The  boy  entered 
upon  the  track  when  the  train  was  within  a  few  feet  of  him, 
but  you  did  all  that  could  be  done  under  the  circumstances 
to  avert  the  accident."  I  do  not  think  that  it  will  be  seri- 
ously contended  that  declaration  such  as  I  have  suggested 
would  be  admissible  in  evidence.  And  yet  it  must  be  con- 
ceded that  any  one  of  them  would  be  as  much  a  part  of  the 
res  gestae,  had  it  been  made  on  that  occasion,  as  the  exclama- 
tion of  McHugh  to  the  engineer.  To  further  illustrate: 
Suppose  the  engineer,  in  reply  to  McHugh's  declaration,  had 
said:  "The  train  was  going  not  to  exceed  eight  miles  an 
hour,  the  bell  was  ringing,  and  I  was  keeping  a  vigilant 
lookout  ahead.     The  boy  stepped  upon  the  track  when  the 
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engine  was  within  a  few  feet  of  him.  I  did  all  in  my  power 
to  stop  the  train  before  he  was  hit,  but  was  unable  to  do 
so."  Would  it  be  contended  that  this  would  have  been  avail- 
able to  the  defendant  in  its  defense  ?  Certainly  not,  because 
it  is  apparent  that  any  explanation  the  engineer  might  or 
could  have  made  in  response  to  the  inquiry  made  by  McHugh 
would,  under  the  circumstances,  have  been  a  mere  najration 
of  a  past  and  completed  transaction  only.  In  other  words, 
it  would  be  a  case  of  a  party  speaking  about  the  event,  rather 
than  a  case  of  the  event  speaking  through  the  party.  The 
authorities  uniformly  hold  that  statements  which  are  only 
a  narration  or  history  of  completed  transactions  are  never 
admissible  in  evidence  as  a  part  of  the  res  gestae.  The  fol- 
lowing are  a  few  of  the  many  authorities  that  illustrate  and 
support  this  rule:  24  A.  and  E.  Ency.  L.  (2d  Ed.)  section 
110;  Gillett  on  Ind.  and  CoUat.  Evi.  section  268;  Underhill 
Crim.  Evi.  p.  120;  2  Jones,  Evi.  section  348;  Wharton, 
Crim.  Ev.  (9th  Ed.)  264;  16  Cyc  1268,  1259;  2  Rice, 
Evi.  p.  387;  1  Elliott,  Evi  sections  639,  543;  People  v. 
Davis,  66  K  T,  96. 

Now,  if  I  am  right  in  my  conclusion  that  any  explana- 
tion the  engineer  might  have  made  to  McHugh's  inquiry 
would  have  been  inadmissible,  it  necessarily  follows  that  the 
question  itself  was  inadmissible. 

The  views  herein  expressed  are  not  in  conflict  with  the 
general  rule  announced  in  the  cases,  with  possibly  one  or  two 
exceptions  cited  in  the  opinion  written  in  this  case  by  the 
Chief  Justice.  In  nearly  every  case  cited  by  the  Chief  Jus- 
tice, the  declarations  were  made  by  a  party  who  was  either 
a  victim  of  the  event  or  transaction  under  investigation,  or 
by  some  one  who  was  to  some  extent  instrumental  in  bring- 
ing it  about,  or  had  some  responsibility  in  connection  with  the 
matter,  or  by  a  bystander  who  had  become  an  actor  or  partici- 
pant in  the  sense  as  I  have  hereinbefore  stated.  "Not  is  what 
I  have  herein  said  at  variance  with  the  rule  declared  by  the 
authorities,  except  as  to  a  few  cases  cited  in  the  notes  to  the 
case  of  Louisville  v.  Johnson,  supra,  in  support  of  the  con- 
clusions therein  reached  by  the  annotator.    A  large  number 
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of  criminal  cases  are  cited  in  the  notes  referred  to,  and  some 
seven  or  eight  of  these  cases  are  cited  by  the  Chief  Justice 
in  the  opinion  written  by  him.  But  in  nearly  every  criminal 
case  cited  by  the  Chief  Justice  the  declarations  were  either 
made  by  the  victim  of  the  affray  or  by  the  defendant,  or 
some  one  in  the  presence  and  hearing  of  the  defendant,  and 
in  some  cases  the  statements  were  made  directly  to  the  de- 
faidant.  Therefore  they  are  not  directly  in  point  on  the 
questions  here  involved.  The  rule  is  well  settled  that  declara- 
tions of  a  person  not  a  party  to  the  affray  or  transaction 
constituting  the  crime  charged,  made  at  the  time  or  immedi- 
ately after  its  commission  in  the  hearing  of  the  defendant 
which  tend  to  illustrate,  explain,  or  characterize  any  fact  or 
circumstance  material  to  the  issue,  are  admissible  in  evi- 
dence. 

The  general  rule  is  well  and  tersely  stated  in  21  Cyc.  948, 
as  follows:  "On  the  trial  of  an  indictment  for  murder, 
declarations  made  by  the  deceased  shortly  after  receiving  the 
fatal  wound  may  be  admitted  in  evidence  as  part  of  the  res 
gestae,  although  they  were  not  made  in  the  presence  of  the 
def aidant."  On  page  944  of  the  same  volume,  it  is  said: 
^TDeclarations  of  third  persons  are  as  a  rule  not  admissible, 
but  a  statement  made  directly  to  defendant  with  reference 
to  the  crime,  and  to  be  judged  by  his  conduct,  may  be  admis- 
sible as  a  part  of  the  res  gestae/*  The  criminal  cases  cited 
in  the  notes  referred  to,  and  in  the  opinion  written  by  the 
Chief  Justice,  in  the  main,  illustrate  this  general'  rule.  In 
the  case  of  Yming  v.  State,  149  Ala.  16,  43  South.  100, 
cited  by  the  Chief  Justice,  where  a  bystander  said,  "Come 
back,  it  was  an  accident,"  the  defendant,  in  response  to  the 
declaration,  immediately  returned.  And,  as  stated  in  the 
opinion,  "it  was  competent  as  showing,  or  tending  to  show, 
the  conduct  or  demeanor  of  the  defendant  at  or  about  the 
time  of  the  shooting."  So  in  the  case  of  People  v.  McAr- 
ron,  121  MicL  1,  79  N.  W.  944,  the  declaration,  "now,  see 
what  you  have  done  1"  was  addressed  to  the  defendant  by  his 
mother  immediately  after  his  affray  with  the  deceased,  to 
which  the  defendant  replied,  "I  will  show  him."    In  Stale 
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V.  Kaiser,  124  Mo.  651,  28  S.  W.  182,  the  dedaration : 
"Hurry  upl  They  have  about  killed  this  man" — ^was  made 
under  the  following  circumfitances  by  a  woman  who  was  a 
witness  to  the  affray:  The  woman  had  a  controversy  with 
the  defendant  Kaiser  about  the  affray  while  he  and  the  other 
two  assailants  were  in  the  act  of  beating  the  deceased.  She 
thought,  as  they  were  leaving  the  scene  of  the  crime,  that 
Kaiser  was  going  to  strike  her,  and  she  "hurried  up  and 
rushed  into  Mr.  Van  Phul's  arms"  and  made  the  declaration 
referred  to.  The  court,  in  the  course  of  the  opinion,  says: 
"It  was  an  exclamation  made  by  a  person  on  the  spot,  in  the 
presence  of  the  assaulted  man,  and  while  his  assailants 
were  yet  in  sight,  just  leaving  their  victim,  and  when  the 
witness  who  heard  the  exclamation,  the  dying  man,  the 
woman  who  made  the  exclamation,  and  the  fleeing  assail- 
ants were  still  within  fifty  feet  of  each  other."  Under 
these  circumstances,  the  women  herself  was  in  a  certain 
sense  an  actor  and  a  participant  in  the  transaction.  If  the 
engineer  in  the  case  at  bar  had  been  charged  with  and  was 
on  trial  for  criminal  negligence  for  causing  the  death  of  the 
boy  Cromeenes,  the  rule  as  stated  in  21  Cyc  943,  944,  and 
announced  in  nearly  all  of  the  criminal  cases  cited  by  the 
Chief  Justice,  might  have  some  application.  But  as  this  is 
a  civil  action  in  which  the  engineer  is  not  even  a  party 
defendant,  the  authorities  last  referred  to,  in  the  main, 
neither  support  nor  controvert  the  views  herein  expressed. 
Appellant  also  assigns  as  error  certain  remarks  made 
by  one  of  the  attorneys  for  respondent  in  his  argument  to 
the  jury,  to  which  remarks  appellant,  at  the  time,  duly 
excepted.  While  I  am  of  the  opinion  that  counsel,  in  his 
reflections  upon  and  criticisms  of  McHugh  as  a  witness, 
went  to  the  very  border,  if  he  did  not  exceed  the  limits,  of 
legitimate  and  proper  discussion,  yet  McHugh  being  re- 
spondent's principal  witness,  and  the  one  upon  whose 
evidence  he  mainly  relied  for  a  recovery,  and  there  being 
nothing  in  the  record,  as  I  read  it,  to  justify  an  infer- 
ence that  he  was  an  imwilling  witness,  the  argument  12 
was  prejudicial,  if  at  all,  to  respondent  rather  than  to 
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appellant,  as  its  natural  tendency  was  to  minimize  the 
effect  of  MeOEugh's  evidence,  which  from  the  beginning  to 
the  end  was  favorable  to  respondent.  Furthermore,  while 
I  am  of  the  opinion  that,  as  an  abstract  proposition,  it  was 
error  for  the  court  to  admit  evidence  of  the  statement  made 
by  McHugh  on  the  occasion  referred  to,  I  am  as  clearly  of 
the  opinion  that  it  was  not  prejudicial  error.  At  the  time 
the  evidence  was  offered,  counsel  for  respondent  in  answer 
to  the  objection  made  by  appellant  to  its  admission,  stated 
to  the  court,  in  the  presence  and  hearing  of  the  jury,  that 
^%e  important  thing  is  what  the  engineer  failed  to  say;  it 
was  up  to  him.'^  The  evidence  having  been  offered  for  that 
purpose  only,  I  fail  to  see  wherein  it  could  have  prejudiced 
the  rights  of  appellant  The  only  possible  effect  detri- 
mental to  appellant's  interests  that  can  be  claimed  for 
McHugh's  statement  to  the  engineer,  and  the  remarks  of 
counsel  complained  of,  under  the  circumstances,  is  that  they 
tended  to  arouse  the  passions  and  prejudices  of  the  jury 
against  appellant  to  such  an  extent  as  to  influence  their 
verdict  I  am  of  the  opinion,  however,  that  the  verdict 
itself  which,  under  all  the  facts  and  circumstances,  is  not 
at  all  excessive,  shows  conclusively  that  the  matter  com- 
plained of  could  have  had  no  such  effect  on  the  jury. 

There  being  no  prejudicial  error  in  the  record,  the 
judjment  is  affirmed,  with  costs  to  respondent 

Stbattp,  C.  J.  (concurring).  I  concur  in  the  result 
affirming  the  judgment.  What  principally  causes  our  dis- 
agreement relates  to  the  action  of  the  court  overruUing  the 
objection  to  the  question  propounded  to  the  witness  McHugh. 
I  think  no  error  was  committed  in  the  ruling.  MicHugh 
was  a  brakeman  on  the  train  going  north.  He  saw  the  train 
running  south  approaching  the  deceased.  He  saw  the 
deceased  walking  toward  and  standing  near  the  track.  He 
Baw,  what  was  apparent  to  any  one  seeing  what  he  saw,  the 
perilous  situation  of  the  deceased.  He  swung  his  arms  and 
shouted  to  attract  the  attention    of   the    engineer    of    the 


Digitized  by 


Google 


498  Thibtt-Sbvbn  Utah. 

approaching  train^  and  also  of  the  boy.  He  further  testified 
that  he  apparently  attracted  the  attention  of  the  engineer, 
for  the  train  slowed  down,  but  ran  on  and  hit  the  boy; 
that  the  train,  on  which  the  witness  was,  stopped  a  little 
before  the  other  train  ran  over  the  deceased ;  that  as  soon  as 
that  happened  it  also  stopped;  and  that  the  witness  then  a 
few  car  lengths  away,  immediately  went  up  to  the  engineer, 
who  was  standing  in  the  gangway,  and  said:  ^^You  have 
done  a  damn  fine  job.  Why  didn^t  you  stop  before  you  ran 
over  him?"  From  the  situation  disclosed  by  the  evidence, 
the  question  propounded  to  the  witness  apparently  called  for 
something  which  might  well  be  of  the  res  gestae.  That  is,  it 
cannot  be  said  that  the  main  transaction  had  so  completely 
ended  that  the  question  propounded  could  not  call  for  a 
declaration  or  statement  prompted  by  or  made  imder  the 
immediate  and  present  influences  of  the  principal  transac- 
tion or  main  event,  and  so  related  thereto  as  to  characterize 
or  explain  it  It  is  well  settled  that  it  is  not  error  to  over- 
rule an  abjection  to  a  question  when  the  answer  may  or  may 
not  be  admissible.  This  is  conceded ;  but  it  is  said  that  the 
trial  court,  when  the  ruling  was  made,  had  before  it  the 
answer  which  the  witness  had  made  at  a  former  trial 
in  response  to  a  similar  question,  and  that  the  court 
therefore  knew  what  answer  the  witness  would  make  if  per- 
mitted to  answer.  The  record  shows  that  the  answer  made 
by  the  witness  at  the  former  trial  was  shown  to  the  court 
But  the  question  which  was  propoimded  to  the  witness  and 
the  answer  which  was  made  by  him  at  the  former  trial  is 
not  in  the  record.  I  therefore  do  not  know  what  the  answer 
was  that  the  court  looked  at.  I  cannot  assume  that  the 
witness  answered  the  same  at  both  trials.  We  know  wit- 
nesses frequently  do  not  do  so.  Whatever  presumptions 
in  that  regard  may  be  indulged,. those  which  are  in  favor  of, 
and  not  those  against,  the  ruling  ought  to  be  indulged. 
Appellant  has  the  burden  of  specifically  showing  the  alleged 
error  by  the  record,  not  by  presumptions  or  inferenoea 

Furthermore,  I  think  the  answer  was  properly  recrived 
under  the  res  gestae  rule.     It  is  said  that  it  was  not  proper 
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(1)  because  the  declaration  was  that  of  a  bystander  or  obser- 
ver, and  not  that  of  an  actor  or  participant,  or  of  one  con- 
nected with  the  preceding  circumstances  or  transactions  to 
which  the  declaration  related,  and  (2)  because  the  declara- 
tion was  a  mere  criticism,  or  comment,  or  opinion,  of  the 
declarant,  and  that,  too,  of  a  bystander  or  mere  observer. 
The  general  limitations  of  the  res  gestae  rule,  so  faf  as  nec- 
essary here  to  be  noticed,  are:  (1)  The  declaration  or  utter- 
ance must  be  spontaneous  or  instinctive;  (2)  it  must  relate 
to  or  be  connected  with  a  main  or  principal  event  or  transac- 
tion itself  material  and  admissible  in  evidence;  and  (3)  it 
must  have  been  the  result  or  product,  the  outgrowth,  of  the 
immediate  and  present  influences  of  the  main  event,  or  pre- 
ceding circumstances,  to  which  it  relates,  and  it  must  be 
contemporaneous  with  it  and  tend  to  explain  or  elucidate  it. 
The  declarant  here  witnessed  the  entire  occurrences  and 
happenings  of  the  main  event — ^the  accident  He  saw  the 
movements  of  the  train,  the  movements  and  position  of  the 
boy,  and  the  collision.  What  he  saw  prompted  and  induced 
what  was  done  by  him.  It  as  well  prompted  and  induced 
what  was  said  by  him.  Both  were  produced  by  the  immedi- 
ate influences  of  the  preceding  circumstances — the  main 
event.  Both  related  to  and  tended  to  elucidate  or  explain 
the  main  event,  which,  of  course,  was  itself  material  and 
admissible  in  evidence.  I  cannot  see  how  what  was  done  by 
the  declarant  can  be  received,  but  what  was  said  l>y  him 
rejected.  Both  occurred  about  the  same  time  and  were 
equally  related  to,  and  were  prompted  and  induced  by  the 
present  and  immediate  influences  of,  the  main  event.  True, 
the  declaration  was  made  just  after  the  boy  was  run  over;  the 
declarant  testified,  "just  as  soon  arf  it  happened."  But  it 
was  the  immediate  present  influence  of  the  happening  of  that 
fact  which  prompted  the  declaration  and  to  which  it  related, 
which  it  tended  to  explain  or  characterize.  Whatever 
grounds  for  difference  of  opinion  may  have  arisen  in  cases 
as  to  whether  the  declaration  was  contemporaneous  or  coin- 
cident with  the  main  event  or  transaction,  I  see  no  ground 
for  such  difference  here.     The  two  were  as  nearly  contem- 
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poraneous  as  two  things  could  well  be.  As  many  times 
explained  by  the  courts,  the  word  "contemporaneous"  is  not 
taken  literally,  and  that  time  is  not  the  real  governing  factor 
in  the  determination,  but  is  only  important  in  determining 
whether  the  statement  was  spontaneous  and  intimately  con- 
nected with  the  main  transaction,  and  was  prompted  or  pro- 
duced by  its  immediate  and  present  influences.  I  have  no 
doubt  that  the  declaration  here  was  the  natural  and  spon- 
taneous outgrowth  of  the  main  event  or  preceding  circum; 
stances,  to  which  it  related  and  tended  to  explain,  and  that 
their  relation  to  each  other  was  of  immediate  cause  and 
effect,  and  that  the  declaration  was  an  instinctive  and  un- 
meditated utterance  made  while  the  impressions  produced 
by  the  main  event  had  full  possession  of  the  dedarant^s 
nund.  A  declaration  made  under  such  circumstance  is,  I 
think,  admissible,  whether  made  by  an  actor  or  participant 
or  by  one  otherwise  connected  with  the  main  event  or  tran- 
saction, or  by  a  bystander  or  observer  who  witnesses  or 
observes  happenings  and  occurrences  of  the  transaction  or 
event  And  to  that  effect  are  the  text-writers  and  cases 
generally. 

Says  llir.  Wigmore,  in  his  work  on  Evidence  (volume 
8,  sec.  1766)  : 

'That  nervous  excitement  which  renders  an  utterance  admissible  may 
exist  equally  for  a  mere  bystander  as  well  as  for  the  injured  or  injuring 
person,  and  therefore  the  utterance  of  either,  concerning  what  they  ob- 
served, are  equally  admissible.  ...  In  a  few  courts,  the  declara- 
tions of  a  mere  bystander  have  been  excluded.  But,  in  the  greater  num- 
ber, no  such  discrimination  Is  made — assuming,  of  course,  that  the 
bystander's  declarations  relate  only  to  that  which  has  come  under  his 
observation." 

Mr.  Elliott,  in  his  work  on  Evidence  (volume  1,  sec 
650),  says:  ^TJecIarations  of  bystanders  may  be  so  con- 
nected with  the  transaction  as  to  characterize  and  be  part  of 
it  When  this  is  the  case  they  are  admitted  on  the  same 
theory  as  if  they  they  had  been  made  by  one  of  the  actors." 
To  the  same  effect  is  1  Whart  Ev.  sec.  260,  and  11  Ency. 
Ev.  p.  887. 
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In  notes  to  the  case  of  Lovisville  B.  Co.  v.  Johnson, 
reported  in  20  L.  R  A.  (N.  S.)  133,  where  many  cases  on 
this  question  are  collated  and  reviewed,  I  think  it  is  very 
clearly  shown  that  the  weight  of  authority  is  to  the  effect  that 
exclamations  and  declarations  of  bystanders  or  observers, 
who  witness  or  observe  the  transaction  or  event  to  which  the 
declarations  relate,  are  admissible  as  of  the  res  gestae,  if, 
of  course,  made  spontaneously  or  instinctively,  and  are  other- 
wise shown  to  be  admissible  under  the  rule.  I  know  expres- 
sions may  be  found  in  some  cases,  frequently  dicta,  that  to 
admit  a  declaration  in  evidence  as  part  of  the  res  gestae  the 
declarant  himself  must  in  some  way  be  connected  with  or 
related  to  the  transaction,  and  that  it  is  not  enough  that  he 
be  a  mere  observer  of  or  witness  to  the  transaction.  But 
the  text-writers,  and  the  courts  generally,  say,  as  does  Mr. 
Elliott,  that  it  is  the  declaration,  not  the  declarant,  that  must 
be  related  to,  or  connected  with,  the  transaction.  It  is  the 
declaration,  not  the  declarant,  which  is  required  to  be  the 
product,  the  outgrowth,  of  the  transaction.  Of  course,  there 
must,  in  any  case,  be  a  sufficient  showing  that  the  state- 
ment or  declaration  related  to  or  was  connected  with  the 
transaction,  and  was  prompted  by  its  immediate  and  pres- 
ent influences,  and  was  made  under  such  circumstances  that 
its  spontaneity  is  assured.  A  condition  of  nervous  excite- 
ment may  be  as  readily  produced  in  one  witnessing  or 
observing  the  occurrences  of  a  transaction  as  is  an  actor  or  a 
participant  therein,  and  the  one,  as  well  as  the  other,  may  be 
prompted  by  the  natural  and  immediate  influences  of  the 
transaction,  to  spontaneously  and  instinctively  declare  or 
exclaim  something  relating  to  and  explaining  it  Indeed,  as 
said  in  the  notes  to  the  case  of  Louisville  B.  Go.  v.  Johnson, 
20  L.  R  A.  (K  S.)  134: 

"It  "would  seem  that  the  apparently  involuntary,  spontaneous,  and 
contemporaneous  declarationB  or  exclamations  of  a  bystander  who  had 
just  witnesses  an  accident  or  affray  in  which  he  had  otherwise  no  part 
or  connection  would  be  entitled  to  greater  credence  than  similar  exclama- 
tions or  declarations  by  one  who  was  an  actor  or  participant  therein, 
and  who  might  therefore  have  had  an  interest  in  giving  a  particular 
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aspect  or  color  to  the  event,  because  of  the  greater  probability  in  the 
former  ease  than  in  the  latter  that  the  exclamations  or  declarationa 
which  were  in  appearance  spontaneous  and  involuntary  were  in  fact 
such,  and  not  the  product  of  rapid  reflection  and  ocmsideration." 

If,  as  the  courts  and  the  text-writers  say,  the  test  of 
admissibility  of  a  declaration  as  of  the  res  gestae,  is 
whether  the  declaration  is  the  result  of  the  transaction 
talking  through  the  declarant,  or  the  declarant  talking  about 
the  transaction,  then  what  does  it  matter  whether  the  trans- 
action talks  or  speaks  through  the  passive  instrument  of  an. 
actor  or  participant  therein,  or  of  one  witnessing  or  observ- 
ing the  transaction?  These  views  are  not  in  conflict  vn\h 
the  case  of  Ocmaway  v.  Salt  Lake  Dramatic  Ass'n,  17  Utah, 
37,  50  Pac.  830.  There  the  court  held  the  statements  of  the 
"onlookers"  not  instinctive,  but  mere  expressions  of  opinions 
with  respect  to  the  legal  authority  of  the  officer  to  eject  and 
arrest  the  plaintiff.  The  court  there  approvingly  quoted 
from  Wharton  that  "exclamations  of  bystandera^  if  instinc- 
tive, are  in  like  manner  admissible"  as  those  of  actors  or 
participants. 

Of  course  "mere  comments  or  criticisms  by  bystanders" 
are  not  admissible  under  the  rule.  Nor  are  the  comments 
and  criticisms  of  actors  or  participants  admissible.  They 
are  inadmissible,  not  because  made  by  a  bystander,  though  a 
witness  to,  or  an  observer  of,  the  transaction,  but  on  the 
ground  that  they  are  not  spontaneous  or  instinctive  utterances 
prompted  or  caused  by  the  immediate  and  present  influences 
of  the  transaction.  In  other  words,  they  are  ordinarily 
the  result  of  the  declarant  talking  about  the  transaction, 
and  not  the  transaction  talking  through  the  declarant,  and 
oftentimes  do  not  even  tend  to  explain  or  illustrate  it 
And  for  the  same  reasons,  oftentimes,  mere  opinions  of  the 
declarant,  whether  an  actor  or  a  participant  or  an  observer, 
are  likewise  inadmissible  under  the  rule.  An  opinion 
expressed  by  a  declarant  in  the  course  of  a  mere  conversa- 
tion and  as  the  result  of  it,  or  of  reflection  or  afterthought, 
though  at  the  scene  of  the  transaction  and  immediately  after 
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it  happened,  would  not  be  admissible  as  a  part  of  the  res 
gestae.  Neither  would  any  other  remark  or  declaration 
made  under  such  circumstances.  They  are  not,  in  such  case, 
the  outgrowth  of  the  transaction  to  which  they  relate,  but 
of  the  conversation  or  reflection;  and  hence  are  not 
part  of  the  res  gestae.  But  if  the  declaration  is  the 
spontaneous  or  instinctive  utterance  of  the  declarant, 
and  was  produced  by  the  immediate  and  present  influences 
of  the  transaction  before  there  was  time  to  reflect,  contrive 
or  misrepresent,  and  was  rendered,  as  said  by  Mr.  Wigmore, 
"while  the  nervous  excitement  may  be  supposed  still  to 
dominate  and  the  reflective  powers  to  be  yet  in  abeyance," 
then  the  declaration  is  admissible,  though  it  is  partially  or 
wholly  the  expression  of  an  opinion  or  conclusion. 

I  may  again  observe  that  when  the  declarant  is  but  the 
passive  instrument  through  which  ithe  event  itself  speaks,  it 
doee  not  matter  whether  it  speaks  in  pious  or  impious  langu- 
age, or  exclaims  an  opinion  or  conclusion,  or  a  fact.  Of 
course,  the  opinion,  or  conclusion,  like  any  other  declaration, 
to  be  admissible  under  the  rule,  must  tend  to  explain  or 
elucidate  the  main  event  or  transaction.  The  fact  that  the 
declaration  is  in  form  a  conclusion  or  opinion  may  be 
important  in  determining  whether  the  declaration  or  utter- 
ance was  spontaneous  or  instinctive,  or  was  the  result  of 
reflection  or  afterthought,  and  whether  it  tended  to  explain 
or  characterize  the  transaction.  But  if  the  declaration  has 
all  other  essentials  rendering  it  admissible  under  the  rule, 
it  is  not  to  be  rejected  because  it  expresses  an  opinion  or  con- 
clusion. And  to  that  effect  is  the  weight  of  authority  (11 
Ency.  Ev.  318.)  and  the  case  of  Wilson  v.  Souihem  Pac.  Co. 
13  Utah,  352,  44  Pac.  1040,  57  Am.  St.  Eep.  766.  There, 
within  three  minutes  after  the  collision,  the  plaintiff  walking 
over  to  a  switchman,  and,  addressing  him,  asked,  ^Who  is 
to  blame  for  this  ?"  The  switchman  replied,  "It  was  the 
engineer."  Notwithstanding  the  contention  made  that  the 
statements  were  a  subsequent  narrative  of  the  event  and 
expressions  of  opinion  as  to  how  it  occurred,  etc,  this  court 
said  that  they  were  "the  immediate  expressions  brought  into 
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play  by  the  occurrences  of  the  occasion"  with  which  they 
were  connected,  and  were  properly  received  as  a  part  of  the 
res  gestae/' 

Thou^  it  may,  therefore,  be  said  that  a  portion  of  the 
declaration  here  was  the  statement  of  an  opinion  or  con- 
clusion, nevertheless  that  alone  did  not  render  it  inadmissi- 
ble. A  statement  or  declaration  of  a  conclusion  or  opinion, 
assuming,  of  course,  that  it  was  made  spontaneously  or 
instinctively  and  relating  to  the  main  event,  may  explain  or 
characterize  the  transaction  out  of  which  it  grows,  and  to 
which  it  relates,  quite  as  well  as  a  spontaneous  statement  or 
declaration  of  facts.  This  is  well  illustrated  in  the  case  of 
Johnson  v.  State,  8  Wyo.  494,  58  Pac  761,  where  the 
deceased,  immediately  after  the  shooting,  and  upon  being 
asked  how  it  occurred,  said  the  defendant  "shot  me,  but  he  did 
not  intend  to  do  it."  In  Staie  v.  Sloan,  47  Mo.  604,  where 
the  deceased,  while  the  surgeons  were  dressing  his  wounds, 
said  to  them  that  the  defendant  "  was  not  in  fault."  In 
Shotwell  V.  Commonv/ealth  (Ky.),  68  S.  W.  403,  where  the 
deceased  said,  "I  am  shot  all  to  pieces  for  nothing  that  I 
have  done  to  be  killed  for."  In  Fidler  v.  State  (Tex.  Or. 
App.),  48  S.  W.  183,  where  the  deceased  said  that  the 
defendant  "shot  me  for  forty  cents."  In  Selby  v.  Commonr 
v/ealth  (Ky.),  80  S.  W.  221,  where,  in  an  affray,  one  who 
grabbed  the  pistol,  whereupon  it  was  discharged,  killing  a 
member  of  the  party,  said,  *TBoys,  you  see  that  it  was  an 
accident"  In  Young  v.  State,  149  Ala.  16,  43  South,  100, 
where  in  an  affray,  the  deceased  was  shot,  and  the  defendant 
and  the  crowd  had  ran  away,  a  bystander  and  an  observer 
said:  "Come  back,  it  was  an  accident"  In  People  v. 
McArron,  121  Mich.  1,  79  N.  W.  944,  where  one  who  wit- 
nessed an  affray,  immediately  after  its  occurrence,  said, 
*^ow,  see  what  you  have  donel"  In  State  v.  Kaiser,  124 
Mo.  651,  28  S.  W.  182,  where  a  bystander,  while  the  assail- 
ants were  still  in  sight  just  after  leaving  their  victim,  said : 
"Hurry  upl  They  have  about  killed  this  man."  In  Cross 
Lake  Logging  Co.  v.  Joyce,  83  Fed.  989,  28  G.  C.  A.  260, 
where  the  plaintiff,  within  a  moment  after  the    accident, 
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addressing  the  superintendent,  said,  *T[  wouldn't  have  lost 
my  leg  if  you  had  done  as  you  agreed  to  and  put  another  man 
in  his  place.**  In  Coll  v.  Boston  Transit  Co.,  180  Pa.  618, 
87  AtL  89,  where  an  employee  of  the  company  whose  car  ran 
over  and  killed  the  deceased  said  to  a  bystander,  "I  did  not 
have  time  to  get  him  off.'*  In  Omaha  &  R.  Y.  Co.  v.  Choir 
lette,  41  Neb.  578,  59  N.  W.  921,  where  a  passenger  was 
injured  by  the  sudden  starting  of  the  train  as  he  was  alight- 
ing, the  brakanan  said,  ^^It  beats  hell  they  cannot  stop 
long  enough  to  let  people  get  off."  In  Trumbtdl  v.  Donahue, 
18  Colo.  App.  460,  72  Pac.  648,  where  a  brakeman,  seeing 
a  passenger's  injured  hand,  said  to  the  conductor,  "Look 
what  this  door  has  done  to  this  man's  hand."  In  Elledge  v. 
Bailway  Co.,  100  Cal.  282,  34  Pac.  720,  852,  38  Am.  St. 
Eep.  290,  where  a  cliff  of  rock  fell,  the  foreman,  when  it 
came  down,  and  the  plaintiff  and  others  were  buried  in  the 
debris  said,  "My  Godl  I  expected  that."  In  Roberts  v. 
PoH  Blakely  Mill  Co.,  30  Wash.  25,  70  Pac  111,  where  the 
superintaident  of  the  railroad,  who  arrived  about  three  hours 
after  the  occurrence  of  the  wreck,  and  in  looking  at  the 
flanges,  said :  "This  puts  me  in  a  devil  of  a  fix.  I  can't  be 
putting  new  wheels  under  the  cars  all  the  time.  If  the  com- 
pany use  any  more  Tacoma  wheels,  I  will  not  work  any 
longer  for  thenu"  In  International  &  0.  N.  R.  Co.  v. 
Bryant  (Tex.  Civ.  App.),  54  S.  W.  364,  where  the  engineer, 
shortly  after  the  accident,  said,  "If  he  had  not  applied  his  air 
he  would  have  killed  the  whole  business." 

These  cases  are  not  cited,  as  erroneously  assumed  by  Mr. 
Justice  McCarty,  to  show  the  admissibility  of  declarations 
of  bystanders  or  observers.  I  have  already,  in  this  opinion, 
expressed  my  views  on  that  question,  in  support  of  which 
I  cited,  quoted  from,  and  relied  upon  the  text-writers,  the 
cases  cited  by  them,  and  those  collected  and  reviewed  in  the 
notes  found  in  20  L.  R  A.  (N.  S.)  133.  The  last  cases 
here  cited  by  me  are  not  cited  in  support  of  such  a  question, 
but,  as  stated,  in  my  opinion,  in  support  of  my  views  that  a 
declaration  having  all  other  essentials  to  render  it  admissible 
under  the  res  gestae  rule  is  not  to  be  rejected  because  it  is 
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in  the  nature  of  an  opinion  or  conclusion,  and  that  such  a 
declaration  may  quite  as  well  explain  or  characterize  the 
main  event  to  which  it  relates  as  a  dedaration  of  fact  In 
all  these  cases,  cited  by  me  in  support  of  such  views,  the 
declarations  were  admitted  as  a  part  of  the  res  gestae ;  and 
in  all  of  them,  some  more  than  others,  the  declarations  were 
of  the  nature  of  either  conclusions  or  opinions.  They  tended, 
however,  to  explain  or  characterize  the  transactions  to  which 
they  related.  So  did  the  declaration  here,  thou^  blunt  and 
emphatic  as  a  portion  of  it  was. 

rurthermore,  the  portion  of  the  declaration,  ''Why  did'nt 
you  stop  before  you  ran  over  him  V^  certainly  is  not  an  ex- 
pression of  an  opinion  or  conclusion.  And  since  the  ques- 
tion was  proper,  if  there  was  any  portion  of  the  answer  which 
was  not  proper,  a  motion  to  strike  that  which  was  impn^per 
ought  to  have  been  made. 

The  question  is  asked  that  had  a  bystander  (one  who  wit- 
nessed or  observed  the  accident)  or  the  engineer  declared 
to  the  effect  that  the  boy  stepped  immediately  in  front  of 
the  moving  train,  and  that  the  accident  was  unavoidable, 
would  that  have  been  res  gestae?  If  such  statements  had 
been  made,  and  were  spontaneous  and  instinctive  utterance 
prompted  by  the  immediate  and  present  influences  of  the  ac- 
cident, and  were  not  the  result  of  reflection  or  design,  and 
were  not  mere  narratives  (as  some  of  the  statements  put  by 
my  associate  seem  to  be),  I  readily  answer  it  in  the  aflBrm- 
ative,  and  to  that  effect  are  the  cases:  LUtle  Rock  By.  & 
El.  Co.  V.  Newman,  77  Ark.  599,  92  S.  W.  864;  Kansas 
City  8o.  By.  Co.  v.  Moles,  121  Fed.  351,  58  C.  C.  A.  29 ; 
M.  K.  &  T.  By.  Co.  v.  Vance  (Tex.  Civ.  App.),  41  S.  W. 
167 ;  Eeyser  v.  C.  &  0.  T.  By.  Co.,  66  Mich.  390,  33  N.  W. 
867;  Springfield  Con.  By.  Co.  v.  WeUch,  155  HI.  511,  40 
K  E.  1034;  Hermes  v.  C.  &  N.  W.  B.  Co.,  80  Wis.  690, 
50  K  W.  584,  27  Am.  Sf  Rep.  69.  It  was  so  held  in  the 
cited  case  of  LovisvUle  B  Co.  v.  Johnson,  supra,  where  the 
statement  of  the  motorman  operating  the  car  which  ran  over 
and  killed  the  deceased  that,  "I  seen  his  face  and  all,  and 
tried  to  make  the  stop,  but  couldn't  make  it,'*  was  held 
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properly  received,  but  that  the  remark  of  the  conductor  to 
the  motorman,  "Keep  your  damned  mouth  still,  and  don't 
make  any  statement  until  you  are  called  upon  to  make  it," 
was  improperly  received  because  "it  did  not  illustrate  or  ex- 
plain how  or  what  caused  the  accident,"  and  "was  an  idle 
speech  that  had  no  connection  with  the  case,  and  did  not 
throw  any  light  on  any  phase  of  it" 

Whether  the  declarations  make  for  or  against  one  party 
or  the  other  to  the  cause  is  not  a  determinative  feature  of 
their  admissibility.  They  are  alike  admissible  at  the  in- 
stance of  either  party.  It  is  not  essential  that  they  be  de- 
serving. H  shown  to  be  admissible  under  the  rule  as  stated, 
they  may  be  received,  though  they  might  be  wholly  self- 
serving  were  they  made  under  other  circumstances.  The 
basis  of  the  rule  is  not  admissions  against  interest,  but  trust- 
worthiness of  the  statements,  provable,  not  as  the  testimony 
of  the  declarant,  but  as  a  part  of  the  transaction  itself,  like 
any  other  material  fact  or  evidentiary  detail. 

I  think  no  error  was  committed  in  the  ruling  complained 
of,  and  therefore  concur  in  the  judgment  of  afltenance. 

FRICK,  J.  (concurring). 

I  cdncur  with  Mr.  Justice  McCARTT  in  the  result  reached 
by  him  and  in  all  of  his  conclusions,  except  upon  the  ques- 
ttion  of  res  gestae.  Upon  that  subject  I  agree  with  and  in- 
dorse all  that  is  said  by  the  Chief  Justice  in  his  concurring 
opinion* 


BILLS  V.  SALT  LAKE  CITY, 

No.  2108.    Decided  June  3,  1910  (109  Pac  745). 

1.  Appeal  and  Ebbob — Bill  or  Exceptions — SuFFiciBNor.  Where 
the  court  submitted  the  case  to  the  jury  on  all  the  issues  presented 
by  the  pleadings,  and,  in  the  bill  of  exceptions,  the  court  certified 
that  there  was  evidence  tending  to  establish  all  the  issues,  the  bill 
was  sufficient  for  a  review  of  the  instructions.     (Page  510.) 
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2.  Appeal  aitd  Errob — Rboobd — OurriFicATtoif.  Where  exceptions  to 
inatnidtions  were  contained  in  the  bill  of  exceptions  which  was 
certified  to  as  correct  by  the  trial  court,  the  exceptions  were  prop- 
erly before  the  appellate  court  without  the  certificate  of  the  sten- 
ographer who  noted  the  exceptions  when  they  were  made.  (Page 
510.) 

8.  Municipal  CoBPORATioifs — ^Deteot  in  Stbett— In jukebs.  In  an 
action  against  a  city  for  injuries  to  one  who  was  thrown  from  his 
bicycle  owing  to  an  excavation  in  a  street,  the  court  instructed 
that  plaintiff  must  prore  the  negligence  alleged  by  a  preponderance 
of  the  evidence,  ''and,  if  you  find  that  the  weight  of  the  evidence 
is  in  favor  of  the  defendant  or  that  it  is  equally  balanced,  then 
the  plaintiff  cannot  recover,  and  you  should  find  the  issues  for  the 
defendant."  Held,  that  the  instruction  was  not  erroneous  by  rea- 
son of  the  quoted  portion.     (Page  511.) 

4.  Municipal  Ck)KPOBATioNS — ^Defect  in  Street— Injuries.  An  in- 
struction that  a  person  riding  a  bicycle,  "being  at  a  greater  disad- 
vantage with  respect  to  obstructions  than  a  traveler  by  team  or 
machine,  should  use  a  degree  of  care  equal  to  the  risk,  to  wit,  or- 
dinary care,  and  as  a  matter  of  ordinary  caution  and  prudence 
should  observe  the  path  or  way  being  traveled,  with  a  view  to 
detect  and  avoid,  if  possible,  any  obstructions  that  would  make  it 
unsafe  for  a  bicycle  rider/'  was  erroneous.     (Page  512.) 

5.  Municipal  (Dobporations — ^Dbrot  in  Siveet— Question  foe  Jury. 
The  question  whether  a  bicycle  rider,  or  any  other  person  who  is 
injured  while  passing  along  a  public  street,  has  exercised  the  degree 
of  care  required  of  him  by  law  in  view  of  all  the  circumstances^ 
should  ordinarily  be  left  to  the  jurors.     (Page  513.) 

6.  Trial — Instruction.  The  trial  court  should  not  assume  facts, 
unless  they  are  undisputed  or  belong  to  a  class  where  a  court  is 
bound  to  judicially  note  and  declare  them.     (Page  513.) 

7.  Municipal  (Corporations — ^Defect  in  Stseet — ^Injueies.  Every 
one  using  a  public  street  has  a  right  to  assume,  and  to  act  on  the 
assumption,  that  the  streets  to  the  extent  that  th^  are  open  for 
travel  are  in  a  reasonably  safe  condition  for  that  purpose.  (Page 
513.) 

8.  Municipal  (Corporations — ^Defect  in  Street — Ck>NTBiBUT(«T  Nso- 
lioence.  a  traveler  must  avoid  defects  that  are  obvious  and 
apparent,  and,  if  he  faib  in  this  duty,  he  may  be  guilty  of  contrib- 
utory negligence.     (Page  514.) 

9.  Municipal  Corporations — Defect  in  Snasi^-AcnoN — Instruc- 
tion. In  an  action  against  a  city  for  injuries  to  one  riding  a 
bicycle  owing  to  an  excavation  in  a  street,  an  instruction  that  the 
city  owed  no  greater  duty  to  one  riding  a  bicycle  to  "maintain  ito 
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streets  in  a  reasonably  safe  condition  for  travel  thereon  than  to  a 
person  riding  or  driving  a  horse^  was  not  erroneous.     (Page  615.) 

10.  Municipal  GObpobateons — Stbebts — Condition  of  Stbebt— Cabb 
Kequibed.  It  is  the  duty  of  a  city  to  exercise  ordinary  vigilance 
and  care  to  detect  defects  in  its  streets,  and  to  exercise  ordinary 
and  reasonable  diligence  to  remove  them.     (Page  515.) 

Appeal  from  District  Court,  Third  District;  Hon.*Oeo. 
0.  Armstrong,  Judge. 

Action  by  William  L.  Bills  against  Salt  Lake  City. 
Judgment  for  defendant    Plaintiff  appeals. 

Revebsed. 

E.  A.  Walton  for  appellant. 

H.  J.  Dmrnruy  and  P.  /.  Daly  for  respondent 

FRICK,  J. 

This  action  was  instituted  by  the  appellant  to  recover  dam- 
ages which  it  is  alleged  he  sustained  by  being  thrown  from 
his  bicycle  while  riding  thereon  upon  one  of  the  streets  of 
respondent  city,  which  street,  it  is  alleged,  through  the  neg- 
ligence of  respondent,  was  in  an  unsafe  condition  for  travel 
by  reason  of  an  excavation  which  was  negligently  permitted 
to  be  and  remain  therein.  The  respondent  answered  by  de- 
nying all  acts  of  negligence,  and  set  up  affirmatively  that  ap- 
pellant was  guilty  of  contributory  negligence.  The  case  was 
submitted  to  a  jury  upon  the  acts  of  n^ligence  alleged  in 
the  complaint  and  upon  the  plea  of  contributory  negligence. 
The  jury  found  the  issues  in  favor  of  respondent,  and  re- 
turned a  verdict  of  no  cause  of  action.  The  court  entered 
judgment  on  the  verdict,  and  the  appellant  brings  the  record 
to  this  court  for  review  on  appeaL 

The  assignments  of  error  all  relate  to  instructions  given 
by  the  court 
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Counsel  for  respondent  insist  that  the  errors  assigned  can- 
not be  reviewed  by  ns  because  the  bill  of  exceptions  does  not 
contain  aU  the  evidence,  but  merely  recites  or  states  the  effect 
of  the  evidence  which  was  adduced  by  the  parties  in  sup- 
port of  the  respective  issues  contained  in  the  complaint  and 
answer.  We  can  see  no  good  reason,  and  none  is  suggested 
by  cQunsel,  why  the  bill  of  exceptions  as  proposed  and  al- 
lowed in  this  case  is  not  sufficient,  not  only  to  authorize,  but 
also  to  make  it  possible  and  convenient  for,  us  to  pass  upon 
the  exceptions  to  the  instructions.  All  that  a  party  ordi- 
narily is  required  to  preserve  in  a  bill  of  exceptions  is  suffi- 
cient of  the  evidence  to  illustrate  the  exception  and  to  enable 
this  court  to  intelligently  pass  upon  the  question  of  law 
raised  thereby.  In  the  case  at  bar  the  trial  court  submitted 
the  case  to  the  jury  upon  all  the  issues  presented  by  the 
pleadings,  and,  in  the  bill  of  exceptions,  the  court 
certifies  (and  this  is  not  disputed)  that  there  was  1 

evidence  introduced  which  tended  to  establish  all  of 
the  issues.  If  this  be  true,  and  we  must  assume  it  to  be  so, 
the  only  question  is  whether  in  view  of  the  proof  the  in- 
structions excepted  to  state  correct  propositions  of  law.  These 
questions  may  be  determined  as  the  bill  of  exceptions  is  pre- 
pared quite  as  well  as  if  every  word  of  the  evidence  were 
certified  up.  The  objection  of  counsel  for  respondent  there- 
fore cannot  prevail. 

Nor  is  their  contention  tenable  that  the  exceptions  to  the 
instructions  are  not  properly  before  us,  because  the  court 
stenographer  has  not  certified  to  the  exceptions.    The  excep- 
tions are  contained  in  the  bill  of  exceptions,  which  is 
certified  to  as  correct  by  the  trial  court    This  is  suffi-  2 

cient  without  the  certificate  of  the  stenographer  who 
noted  the  exceptions  when  they  were  made,  since  those  ex- 
ceptions by  the  statute  are  required  to  be  taken  in  the  presence 
of  the  judge.  The  first  instruction  excepted  to  reads  as 
follows :  "The  burden  of  proving  negligence  rests  upon  the 
party  ailing  it,  and,  when  a  person  charges  negligence  on 
the  part  of  another  as  a  cause  of  action,  he  must  prove  the 
negligence  alleged  in  the  complaint  by  a  preponderance  of 
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the  evidence;  and  in  this  case  if  you  find  thai  the  weight 
of  the  evidence  is  in  favor  of  the  defendant,  or  that  it  is 
equally  balanced,  then  the  plaintiff  cannot  recover,  and  you 
should  find  the  issues  for  the  defendant/'  (Italics  ours.)  It 
is  contended  that  a  requested  instruction  in  which  the  itali- 
cized portion  of  the  foregoing  one  was  contained  was  con- 
demned hy  this  court  in  the  case  of  Hickey  v.  Bailroad,  29 
Utah^  892,  82  Pac.  29.  In  that  case  an  instruction  quite 
similar  in  terms  to  the  foregoing  was  passed  on.  From  what 
was  said,  however,  by  Mr.  Justice  Straup,  commencing  on 
page  413  of  29  Utah,  82  Paa  29,  it  is  dear  that  the  con- 
clusion reached  with  respect  to  the  instruction  was  based  on 
the  fact  that  the  trial  court  in  its  own  instructions  had  af- 
firmatively charged  the  jury  with  regard  to  the  proposition 
covered  by  the  request,  which,  in  effect,  was  no  more  than 
a  negative  statement  of  what  had  already  been  sufficiently 
covered  by  the  court  It  was  accordingly  held  that  the  court 
committed  no  error  in  refusing  the  request.  It  is  true  that 
on  page  414  of  29  Utah,  82  Pac.  29,  it  is  said  that  a  por- 
tion at  least  of  the  requested  instruction  did  not  correctly 
state  the  law.  This  statement  was  based  upon  the  fact  that 
the  request  was  open  to  the  construction  that  the  plaintiff 
could  not  recover  in  the  case  if  the  evidence  for  and  against 
the  issue  of  his  contributory  negligence  were  "equally  bal- 
anced.'' If  the  instruction  in  question  were  likewise  open 
to  such  a  construction,  it,  too,  might  be  held  erroneous.  From 
a  careful  reading  of  the  instruction  given  in  this  case,  it 
will  be  seen  that  the  court  told  the  jury  that  the  plaintiff 
"must  prove  the  n^ligence  alleged  in  the  complaint  by  a 
preponderance  of  the  evidence.''  This  statement  is  imme- 
diately followed  by  the  italicized  and  criticised  portion, 
which  refers  to  the  weight  of  the  evidence,  and  that  the 
plaintiff  cannot  recover  if  the  evidence  is  equally  balanced. 
This  refers  to  the  quantum  of  proof  necessary  to  sustain  the 
allegations  of  n^ligence  contained  in  the  complaint,  and 
nothing  else.  True,  the  trial  court,  in  the  last  line 
of  the  instructions,  speaks  of  "issues"  in  the  plural ;  3 

but  from  what  the  court  had  said  before,  and  in  view 
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of  the  other  instructions,  the  instruction  in  question,  when 
fairly  considered,  is  not  open  to  the  construction  that  the 
plaintiff  must  fail  if  the  evidence  with  respect  to  the  issue 
of  contributory  negligence  is  equally  balanced.  While  the 
wording  of  the  instruction  is  not  to  be  commended  as  a  model, 
yet  we  think  that  the  appellant  was  not  prejudiced  in  any 
substantial  right,  and  hence  the  giving  of  the  instruction  was 
not  erroneous. 

The  next  assignment  relates  to  instruction  No.  5,  which, 
so  far  as  material  here,  reads  as  follows:  ^'You  are  in- 
structed that  a  person  riding  a  bicycle  upon  a  street  of  Salt 
Lake  City,  being  at  a  greater  disadvantage  with  respect  to 
obstructions  than  a  traveler  by  team  or  machine,  should  use 
a  degree  of  care  equal  to  the  risk,  to  wit,  ordinary  care  as 
defined  in  these  instructions,  and  as  a  matter  of  ordinary 
caution  and  prudence  should  observe  the  path  or  way  being 
traveled,  with  a  view  to  detect  and  avoid,  if  possible,  any 
obstructions  that  would  make  it  unsafe  for  a  bicycle  rider/' 
(Italics  ours.)  The  appellant,  while  excepting  to  the  in- 
struction as  a  whole,  also  especially  excepted  to  those 
portions  which  we  have  italicized.     It  will  be  ob-  4 

served  that  in  the  introductory  part  of  this  instruction 
it  is,  in  effect,  assumed  by  the  court  that  a  traveler  on  a 
street  while  riding  a  bicycle  is  under  all  circumstances  "at 
a  greater  disadvantage"  with  regard  to  obstructions  than 
travelers  %y  team  or  machine.'*  No  doubt  the  jurors  may 
always  apply  their  general  knowledge  and  experience  to  the 
facts  in  a  particular  case.  They  may  thus  consider  the 
vehicle  used  by  the  traveler,  if  any,  and  what  its  peculiar 
natural  characteristics  are,  and,  in  this  connection,  they  may 
consider  whether,  by  reason  of  the  operation  of  the  physical 
forces  or  natural  laws,  a  traveler  on  one  kind  of  a  vehicle 
may  be  more  readily  affected  by  those  forces  than  another 
on  a  different  kind  of  a  vehicle,  but  we  cannot  see  how  any 
court  can  say  as  a  matter  of  law  that  a  traveler  on  a  bicycle 
under  all  circumstances  is  "at  a  greater  disadvantage"  in 
traveling  on  a  street  than  other  travelers  are  who  are  using 
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different  kinds  of  vehicles.     The  question  whether  a 
bicycle  rider  or  any  other  person  who  is  injured  while  5 

passing  along  a  public  street  has  exercised  the  degree 
of  care  required  of  him  by  law  in  view  of  all  the  circum- 
stances should  ordinarily  be  left  to  the  jurors.  It  is  for  them 
to  say  whether  in  the  light  of  all  the  circumstances  the  trav- 
eler was  or  was  not  "at  a  greater  disadvantage,"  and,  for 
that  reason,  should  have  exercised  more  care  than  he  did. 
Moreover,  it  is  always  dangerous  for  a  court  to  assume  facts, 
and  it  should  not  do  so  unless  the  facts  are  either 
undisputed  or  belong  to  the  dass  where  a  court  is  6 

bound  to  judicially  notice  and  declare  them.  We 
remark  that  if  the  instruction  were  not  objectionable  other- 
wise, and  the  case  had  in  aU  other  respects  been  fairly  sub- 
mitted to  the  jury,  we  might  not  be  inclined  to  reverse  the 
judgment  upon  the  ground  alone  which  we  have  just  dis- 
cussed. What  follows  in  this  instruction,  however,  cannot 
be  considered  otherwise  than  prejudicial  to  appellant's  legal 
rights.  The  direction  to  the  jury  that  it  was  appellant's 
duty  "to  detect  and  avoid,  if  possible,  any  obstructions  that 
would  make  it  imsafe  for  a  bicycle  rider,"  imposed  a  greater 
duty  on  him  than  the  law  requires.  It  is  no  doubt  the  duty 
of  the  traveler  on  a  public  street  to  make  use  of  his  senses 
with  a  view  to  avoiding  injury,  and  to  that  end  to  exercise 
ordinaiy  care  for  his  own  safety.  We  know  of  no  rule  of 
law  by  which  the  traveler  is  required  to  anticipate  and  thus 
to  keep  a  special  lookout  for  defects  or  obstructions  in  a 
public  street.  Every  one  using  a  public  street  has  a  right  to 
assume,  and  to  act  on  the  assumption,  that  the  streets,  to 
the  exte^it  that  they  are  open  for  travel,  are  in  a  rea- 
sonably safe  condition  for  that  purpose.  In  the  case  7 
of  Pettengill  v.  City  of  Yonkers,  116  N.  Y.,  at  page 
564,  22  N.  E.,  at  page  1096  (15  Am.  St  Rep.  422),  the 
New  York  Court  of  Appeals,  speaking  through  Mr.  Justice 
Brown,  states  the  law  upon  the  subject  now  under  consid- 
eration in  the  following  words: 

87  Utali— 88 
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"A  person  using  a  public  street  has  no  reason  to  apprehend  danger, 
and  ia  not  required  to  be  yigilant  to  discover  dangerous  obstructions, 
but  be  may  walk  or  drive  in  the  daytime  or  nighttime,  relying  upon 
the  assumption  that  the  corporation  whose  duty  it  is  to  keep  the  streets 
in  a  safe  condition  for  travel  have  performed  that  duty,  and  that  he 
is  exposed  to  no  danger  from  its  neglect." 

By  the  foregoing  it  is  not  meant  that  the  traveler  is  not 
required  to  look  for  and  avoid  defects  or  obstructions  in  the 
street  What  is  meant  is  that  he  need  exercise  ordinary 
care  only  to  detect  and  avoid  obstructions  or  defects  that 
are  obvious,  and  that  may  and  ought  to  be  detected,  and 
hence  avoided  by  the  exercise  of  ordinary  care  when  con- 
sidered in  the  light  of  the  law  as  stated  in  the  foregoing 
quotation.  The  difference  with  respect  to  the  duty  which 
is  cast  on  the  officers  of  a  city  in  whose  charge  the  public 
streets  are  placed  and  that  of  a  traveler  on  them  in  detecting 
obstructions  or  defects  therein  is  admirably  stated  by  Mr. 
Justice  Bleckley  in  the  case  of  Wilson  v.  Atlanta,  63  Qa. 
294,  where  the  rule  is  stated  in  the  following  language: 
"The  duly  of  maintaining  a  street  in  a  fit  condition  for  safe 
use,  though  limited  to  ordinary  diligence  in  those  on  whom 
that  duty  is  cast,  involves  a  very  different  measure  of  vigi- 
lance in  foreseeing  danger  from  that  which  a  passaiger  is 
bound  to  exercise."  It  is  accordingly  held  that  the  degree 
of  vigilance  to  discover  and  remedy  defects  in  streets  is 
greater  on  the  part  of  servants  of  the  city  than  is  imposed 
on  the  traveler  to  discover  and  avoid  them.  Yet  it 
is  held,  and  such,  no  doubt,  is  the  law,  that  the  trav-  8 

eler  must  avoid  defects  that  are  obvious  and  apparent, 
and,  if  he  fails  in  this  duty,  he  may  be  guilty  of  contributory 
negligence.     The  question,  therefore,  is  ordinarily  one  of 
fact  to  be  determined  by  the  jury  in  the  light  of  all  the  facts 
and  circumstances. 

Appellant  also  complains  of  instruction  No.  6,  in  which 
the  court,  in  effect,  told  the  jury  that  the  city  owed  no 
greater  duty  to  one  riding  a  bicycle  to  "maintain  its  streets 
in  a  reasonably  safe  condition  for  travel  thereon  than  to  a 
person  riding  or  driving  a  horse."     Appellant  insists  that 
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this,  in  effect,  was  a  discrimination  against  the  bicycle 
rider.    We  do  not  so  construe  the  instruction.    True,  9 

the  court  should  not  make  comparisons  as  between 
travelers.    The  true  test  for  the  court  to  follow  is  that  it  is 
the  duty  of  the  city  to  exercise  ordinary  vigilance  and  care 
to  detect  defects  in  its  streets  and  to  exercise  ordinary  care 
and  reasonable  diligence  to  remove  them,  and  to  exercise 
the  same  care  to  maintain  its  streets  to  the  extent  that  they 
have  been  opened  for  travel  in  a  reasonably  safe  con- 
dition for  ordinary  use  and  travel.     The  streets  are         10 
intended  for  such  use,  and,  if  they  are  placed  and 
maintained  in  a  reasonably  safe  condition  for  that  purpose^ 
the  city  has  discharged  its  full  duty,  regardless  of  whether 
the  streets  are  used  by  one  kind  of  a  vehicle  or  another, 
or  whether  used  by  one  who  walks  or  one  who  rides   a 
horse. 

For  the  foregoing  reasons,  the  judgment  must  be,  and  it 
accordingly  is,  reversed;  and  the  case  is  remanded  to  the 
district  court,  with  directions  to  grant  a  new  trial,  appellant 
to  recover  oosta. 

STRAUP,  C.  J.,  and  McCARTY,  J.,  concur. 


STATE  V.  MONTGOMERY. 

No.  2100.    Decided  June  3,  1910  (109  Pac  815). 

1.  Cbiminal  Law — ^New  TBiAii— Discbehon  or  Coubt.  In  granting 
or  refusing  motions  for  new  trials,  discretion  is  vested  in  the  trial 
courts.     (Page  517.) 

2.  Cbimuhal  Law— Appeal  and  Ebbob.  Where  there  is  substantial 
evidence  to  support  a  verdict,  the  appellate  court  cannot  interfere 
with  it.     (Page  517.) 

3.  Cbikinal  Law — ^Appeal  and  Ebbob — ^Discbetion  of  Tbial  Cottbt, 
The  appellate  court  may  not  usurp  the  functions  of  the  trial  court 
in  exercising  their  discretion  on  a  motion  for  a  new  triaL  (Page 
517.) 
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4.  Criminal  Law — New  Trial — Newlt  Disooverkd  Evidence.  On  a 
motion  for  a  new  trial  newly  discoTered  evidence  held  cumulative, 
and  not  ''ao  conclusive  in  its  character  as  to  raise  a  reasonable  pre- 
sumption that  the  result  of  a  second  trial  would  be  different  from 
the  first"     (Page  520. 

6.  CRncnfAL  Law— New  Teul— Newlt  IMsodvered  Evidence.  In 
order  to  authorize  a  new  trial  on  the  ground  of  newly  discovered 
evidence  it  must  be  so  conclusive  in  its  character  as  to  raise  a 
reasonable  presumption  that  the  result  of  a  second  trial  would  be 
different  from  the  first.     (Page  520.) 

Appeal  from  District  Court,  Second  District;  Hon.  J.  A. 
Howell,  Judge. 

Lorenzo  Montgomery  was  convicted  of  felony  and  he  ap- 
peals. 

ApFisiacDb 

/.  H.  DeVine  and  /.  N.  KimhaU  for  appellant 

A.  B.  Barnes,  Attorney-General,  for  the  State. 

FRICK,  J. 

Appellant  was  convicted  in  the  district  court  of  Weber 
County,  Utah,  of  the  crime  desiounced  by  section  4221, 
Comp.  Laws  1907,  which  reads  as  follows:  "Any  perscm 
who  shall  carnally  and  unlawfully  know  any  female  over 
the  age  of  thirteen  years  and  under  the  age  of  eighteen  years 
shall  be  guilty  of  a  felony.'*  The  female  in  question,  here- 
inafter designated  prosecutrix,  was  sixteen  years  of  age  wh^ 
the  sexual  act  complained  of  occurred. 

The  appellant,  in  substance,  contends  that  the  evidence  is 
insufficient  to  sustain  the  judgment  of  conviction,  and  that 
the  court  erred  in  overruling  his  motion  for  a  new  trial 
One  of  the  grounds  of  the  motion  which  is  strenuously  in- 
sisted upon  is  based  upon  newly  discovered  evidence.  Con- 
cerning the  contention  that  the  judgment  is  not  sustained 
by  sufficient  evidence,  it  is  sufficient  to  say  that  the  evi- 
dence with  regard  to  the  sexual  act  is  in  direct  conflict 
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The  prosecutrix  most  emphatically  stated  in  her  testimony 
that  the  appellant,  on  or  about  the  16  th  day  of  August, 
1908,  had  sexual  intercourse  with  her  while  she  and  he  were 
out  riding  together  in  his  buggy ;  that  she  never  had  sexual 
intercourse  with  any  one  else  either  before  or  after  the  act 
in  question,  while  appellant^  upon  the  other  hand,  just  as 
emphatically  denies  such  intercourse  either  on  that  occasion 
or  at  any  other  time.  There  are  some  facts  in  evid^ice 
which,  to  some  extent,  tend  to  corroborate  the  prosecutrix, 
while  the  evidence  in  corroboration  of  appellant's  claims  is 
much  stronger.  In  view  of  the  circumstances  there  is  no 
escape  from  the  conclusion  that  neither  the  prosecutrix  nor 
the  appellant  could  be  mistaken  with  regard  to  whether  the 
sexual  act  took  place  or  not.  They  either  had  or  did  not 
have  the  sexual  intercourse  as  testified  to  by  the  prosecutrix. 
This,  no  doubt,  is  the  view  the  jury  entertained,  and  thus 
concluded  that,  under  all  the  circumstances,  the  statements 
of  the  prosecutrix  were  more  worthy  of  belief  than  were 
those  of  the  appellant  and  his  witnesses,  none  of  whom^  ex- 
cept the  appellant,  were  present  when  the  alleged  offense 
was  committed. 

The  question  with  respect  to  the  weight  of  the  evidence 
was  fully  and  fairly  submitted  to  the  jury,  and  in  view  that 
there  is  substantial  evidence  in  support  of  their  verdict  we 
are  powerless  to  interfere.  Moreover,  the  trial  court,  after 
having  heard  and  seen  the  witnesses  testify  has  approved  the 
finding  of  the  jury,  and  we  must  assume  that  he  did  so 
because  he  was  satisfied  with  the  result  It  is  elementary 
that,  in  granting  or  refusing  motions  for  new  trials,  a  certain 
amount  of  discretion  is  vested  in  the  trial  courts  which  they 
alone  can  exercise.  This  court  may  not  usurp  the 
functions  of  the  trial  courts  and  exercise  this  dis-  1,2,3 
cretion  for  them  in  granting  motions  for  new  trials, 
and  grant  them  whenever  in  our  judgment,  from  a  mere 
inspection  of  the  record,  a  new  trial  should  have  been 
granted.  Before  we  can  reverse  a  judgment  some  good,  l^aJ 
cause  therefor  must  affirmatively  be  made  to  appear.  Nor 
can  we,  iinder  the  guise  of  reviewing  an  alleged  abuse  of 
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discretion  of  the  trial  court,  pass  upon  the  weight  of  the  ef- 
fect of  the  evidence.  If  there  is  substantial  evidence  in  sup- 
port of  the  verdict,  we  are  powerless  to  interfere  with  it, 
except  upon  questions  of  law.  This  is  the  dear  import  of 
our  Constitution  and  has  become  the  settled  policy  of  this 
court  as  appears  from  the  following,  among  other  cases: 
State  V.  Moore,  36  Utah,  521, 105  Pac.  293 ;  Staie  v.  Endsley, 
19  Utah,  478,  67  Pac  430;  State  v.  Webb,  18  Utah,  441, 
56  Paa  159;  Staie  v.  Ealford,  17  Utah,  475,  64  Pac.  819; 
State  V.  McCtme,  16  Utah,  174,  51  Pac  818.  From  the 
forgoing  it  follows  that  we  cannot  disturb  the  judgment 
upon  the  first  ground  referred  to. 

At  the  trial  of  the  case  a  physician  was  called  as  a  wit- 
ness who  testified  on  behalf  of  the  state  that  at  the  time  of 
the  trial  the  prosecutrix  was  pregnant  and  that  she  had  been 
so  for  a  period  of  about  five  or  five  and  one-half  months, 
and  that  he  could  fix  the  time  of  conception  within  about 
one-half  month.  The  trial  took  place  on  the  9th  day  of  Feb- 
ruary, 1909,  and  as  we  have  seen,  the  sexual  act  in  issue, 
as  testified'  to  by  the  prosecutrix,  occurred  on  or  about  the 
16th  day  of  August,  1908,  or  not  quite  six  months  before 
the  trial.  Two  physicians  filed  affidavits  in  support  of  the 
motion  for  a  new  trial  from  which  it,  in  substance^  is  made 
to  appear  that  the  prosecutrix  was  delivered  of  a  child  on 
the  28th  day  of  March,  1909,  and  that  on  the  9th  day  of 
April  following  the  said  physicians  examined  said  child. 
One  of  the  physicians  in  his  affidavit  says  "that  said  child, 
if  not  a  full-term  child,  was  about  an  eight-months  child; 
that  is,  said  child  was  bom  a  period  of  about  eight  months 
after  date  of  conception."  The  other  physician  testified 
"that  said  child,  if  not  a  full-term  child,  was  not  less  than  an 
eight-months  child."  It  is  contended  that  in  view  of  the 
testimony  of  the  prosecutrix,  she  must  have  conceived  on 
August  16,  1908 ;  that  from  that  date  to  the  date  of  the  birth 
of  the  child  is  only  about  seven  and  one-half  months,  in  fact 
a  few  days  less  than  that;  that  if  the  child  was  an  eight- 
months  child,  as  the  physicians  state  it  was,  then  the  sexual 
act  complained  of  could  not  have  taken  place  as  the  prosecu- 
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trix  testified  it  did,  and  hence  it  is  contended  she  is  further 
contradicted  by  these  circumstances,  and  the  appellant's  tes- 
timony is  correspondingly  corroborated  thereby.  This  does 
not  necessarily  follow.  True,  the  normal  period  of  gestation 
of  the  human  species,  as  known  and  recorded  for  over  3000 
years,  is  from  270  to  280  days,  or  approximately  nine  calen- 
dar months.  It  is  equally  well  known  that  some  births  occur 
within  a  much  shorter  period,  and  while  such  occurrences 
are  not  frequent  they  do  sometimes  occur  in  a  shorter  time 
even  than  was  the  case  this  instance.  Peterson  v.  People,  74 
111.  App.  178;  Hull  v.  Stale,  93  Ind.  128.  It  will  be  ob- 
served that  neither  of  the  physicians  (who,  we  must  assume, 
made  the  strongest  possible  statement,  they  could  in  their 
affidavits  in  behalf  of  appellant)  says  that  the  child  of  which 
the  prosecutrix  was  delivered  on  March  28,  1909,  was  a  full- 
term  child,  but  they  in  effect  testify  that  it  was  about  an 
eight-months  child.  The  exact  time  that  elapsed  between 
August  16,  1908,  the  date  of  the  alleged  sexual  act,  and  the 
date  of  the  birth  of  the  child,  was  225  days,  or,  if  expressed 
in  months,  about  seven  and  one-half  months.  From  the 
affidavits  of  the  two  physicians  it  is  also  made  to  appear  that 
they  did  not  see  and  examine  the  child  until  the  9th  day  of 
April,  1909,  or  nearly  two  weeks  after  it  was  bom.  The  fact 
that  they  say  that  if  the  child  was  not  a  full-term  child  it  was 
about  an  eightrmonths  child  may  thus,  in  a  measure  at  least, 
be  accounted  for.  At  all  events  it  does  affect  the  weight  to 
be  given  to  their  statements.  Moreover,  to  use  the  term 
"about  eight  months"  is  not  far  from  saying  seven  and  one- 
half  months.  There  is,  therefore,  no  serious  conflict  between 
the  facts  stated  by  the  physicians  in  their  affidavits  in  sup- 
port of  the  motion  for  a  new  trial  and  the  conclusions  that 
may  be  deducted  from  the  statements  of  the  prosecutrix,  when 
considered  in  connection  with  the  date  of  the  birth  of  the 
child  and  the  statements  with  respect  to  whether  it  was  a 
full-term  child  or  not.  That  such  discrepancy  is  not  a  cause 
fcfr  granting  a  new  trial  when,  as  in  this  case,  there  is  direct 
and  positive  evidence  of  the  sexual  act,  is  well  and  clearly 
illustrated  in  the  two  cases  last  above  referred  to. 
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Assuming,  but  not  deciding,  that  the  facts  stated  hj  \3ie 
two  physicians  oome  within  what  is  usually  denominated 
as  newly  discovered  evidence,  yet  those  facts  in  one  sense 
also  clearly  come  within  what  is  termed  cumulative  evi- 
dence. In  no  event,  therefore,  is  this  so-called  newly  dis- 
covered evidence  ^'so  conclusive  in  its  character  as 
to  raise  a  reasonable  presumption  that  the  result  of  4,  5 
of  a  second  trial  would  be  different  from  the  first," 
which  would  have  to  be  the  case  in  order  to  authorize  us  to 
grant  a  new  trial.  {Armstrong  v.  Dcwis,  41  CaL  499; 
Stoakea  v.  Monroe,  36  Gal.  888 ;  Hayne,  New  Tr.  and  App., 
sec.  91.) 

In  view  of  the  foregoing,  we  cannot  interfere  with  the 
verdict  of  the  jury,  and  especially  not  when  the  trial  court 
has  reviewed  and  approved  the  jury's  findings. 

The  judgment  therefore  is  afSrmed,  with  costs. 

STRAUP,  C.  J.  and  McOARTY,  J.,  concur. 


ROBINSON  V.  SALT  LAKE  CITT. 

No.  2122.    Decided  June  8,  1910  (109  Pac  817). 

JxTDOMENiv— FoBMAL  Rbquisttb.  Where  there  is  no  statute  re- 
quiring a  judgment  to  be  in  anj  particular  form,  it  \b  suiBScient 
if  by  the  use  of  proper  language  it  is  stated  what  the  prevailing 
party  shaU  receive  and  what  the  losing  party  is  required  to  do,  pay^ 
or  discharge.     (Page  528.) 

Trial— Nonsuit— HEABnro  oir  MonoH.  On  a  motion  for  a  nonsuit^ 
.nothing  is  before  the  court  except  the  question  whether,  in  view 
of  the  evidence  before  the  court,  the  case  is  one  which  should  be 
determined  as  a  question  of  law,  and,  if  the  motion  is  granted,  the 
only  judgment  that  is  permissible  is  one  dismissing  the  action,  and 
such  a  judgment  arrests  any  further  proceeding  in  that  action  ex- 
cept on  appeaL     ( Page  628. ) 

JuDQMKNT — ^Bab^-Judoment  OF  NoKSUiT.  On  Sustaining  a  motion 
for  nonsuit,  the  judgment  rendered  is  not  a  bar  to  a  future  action 
upon  the  same  cause  of  action. i     (Page  523.) 


1  Guthiel  y.  Gilmer,  27  Utah,  496,  76  Pac  628. 
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4.  Tmai^-Motion  it»  Nonsuit-Judgment.  A  Judgment  roll  after 
giving  the  title  of  the  cause,  reciting  that  the  cause  came  on  reg- 
ularlj  for  trial,  that  a  jury  was  duly  impaneled,  that  witnesses 
were  sworn  and  examined  on  behalf  of  plaintiff,  that  plaintiff 
rested,  that  counsel  for  defendant  moved  for  judgment  of  nonsuit 
and  dismissal,  stated  that,  "the  court  having  considered  and  now 
being  fully  advised  in  the  premises,  it  is  ordered  that  the  motion 
be  and  the  same  is  her^j  granted  and  the  within  case  dismissed/' 
Held  to  constitute  a  judgment  sufficient  to  arrest  all  further  pro- 
ceedings.    (Page  624.) 

5.  Appeal  and  Ebbob— Appealable  Obdebs— Nonsxtit.  Such  judg- 
ment was  a  final  one  and  appealable.     (Page  524.) 

6.  Appeal  and  Ebbob — Entbt  in  Judgment  Book — ^"Judgment 
Boll."  Comp.  Laws  1907,  sec  3195,  provides  that  the  clerk  must 
enter  judgments  in  a  book  "called  the  judgment  book."  Section 
3197  provides  that,  immediately  after  entering  the  judgment,  the 
clerk  must  attach  and  file  certain  papers  including  "a  copy  of  the 
Judgment,"  whidi  constitutes  the  judgment  roll.  Section  3301  pro- 
vides that  an  appeal  may  be  taken  within  six  months  from  the 
entry  of  the  judgment  appealed  from.  Held  that,  before  an  appeal 
can  be  taken  from  a  Judgment,  it  must  be  entered  in  the  Judgment 
beek.     (Page  525.) 

7.  Appeal  and  Ebbob— Time  fob  Pboobedings— Entbt  or  Judgment. 
Hie  time  from  which  an  appeal  may  be  taken  dates  from  the  entry 
of  the  judgment.     (Page  525.) 

8.  Appeal  and  Ebbob— Pbesumptions — Pebfcwmange  or  Durr  bt 
C^lebk.  Comp.  Laws  1907,  sec.  3195,  provides  that  the  clerk  must 
enter  judgments  in  a  book  "called  the  judgment  book."  Held,  that 
it  would  be  presumed  on  appeal,  where  nothing  appears  in  the  judg- 
ment roll  to  the  contrary,  that  the  clerk  entered  the  judgment  in 
the  proper  book  before  the  judgment-  roll  was  made  up,  and  this 
presiunption  will  not  yield  to  a  collateral  attilbk  by  affidavit,  but 
can  only  be  overcome  by  an  amendment  to  the  record.2  (Page 
525.) 

9.  Municipal  Gobpobations — Injubies  fbom  Defboib  in  Stbeet — 
AonoNS — Question  fob  Jubt.  In  an  action  against  a  city  for  in- 
juries caused  by  an  excavation  in  a  street,  evidence  held  sufficient 
to  present  a  case  for  the  jury  on  the  question  of  defendant's  neg^ 
ligence.     (Page  527.) 

10.  Tbial— Nonsuit— Questions  of  Law.  Where  plaintiff's  evidence 
and  the  inferences  therefrom  would  authorize  reasonable  men  to 
arrive  at  different  conclusions  as  to  whether  all  the  essential  facts 


2  Warnock  v.  Peterson,  etc.,  Co.,  35  Utah,  542,  101  Pao.  699. 
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were  proren,  the  question  ie  one  of  fact,  although  the  eyidenoe  on 
lome  points  maj  he  yeij  unsatisfactory.s     (Page  527.) 

11.  MxnncipAL  Cobpokattons — Injuues  fboic  Ddbotb  nr  Stbett— 
NoncE  07  ItaTEcr— Question  tob  Jubt.  Where,  in  an  action 
against  a  city  for  injury  resulting  from  an  excayation  in  a  street, 
the  jury  find  that  some  stranger  made  the  excavation,  the  question 
of  whether  the  city  had  notice  of  its  existence  and  diaracter  is  one 
of  fact4     (Pa«e  527.) 

Appeal  from  District  Court,  Third  District;  Hon.  Geo.  0. 
Armstrong,  Judge. 

Action  by  John  Robinson  agaiuGrt  Salt  Lake  City. 

Order  dismissing  the  action.    Plaintiff  appeals. 

Hevsbsxd  and  remanded. 

Thurman,  Wedgwood  dk  Irvine  and  E.  A.  Walton  for  ap- 
pellant. 

H.  J.  Dininny  and  P.  J.  Daly  for  respondent 

FEICK,  J. 

Appellant  brought  this  action  to  recover  damages  for  per- 
sonal injuries  which  it  is  alleged  he  sustained  by  being 
thrown  from  his  wagon  while  driving  in  one  of  the  streets 
within  the  corporate  limits  of  respondent  city.  It  is  alleged 
that  said  street  was  in  a  defective  and  dangerous  condition 
for  travel  by  rejson  of  an  excavation  which  respondent  had 
caused  to  be  made  and  had  negligently  suffered  to  remain 
therein.  Eespondent  denied  all  the  acts  of  negligence,  and 
pleaded  contributory  negligence.  At  the  trial,  after  appel- 
lant had  produced  his  evidence  and  rested,  counsel  for  re- 
spondent moved  for  a  nonsuit.  The  court  sustained  the  mo- 
tion and  dismissed  the  action ;  hence  this  appeal 

Counsel  for  respondent  have  interposed  a  motion  to  dis- 
miss the  appeal  upon  the  ground  ''that  no  judgment  has  ever 


8  Brown  v.  Salt  Lake  City,  33  Utah,  242,  98  Pac  570,  14  L.  R.  A. 
(N.  S.)   619,  126  Am.  St.  Rep.  828. 

4  Jones  V.  Ogden  City,  32  Utah,  221,  89  Pac  1006. 
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been  entered  in  tliis  action.*^  At  the  hearing  the  argument 
for  dismissal  was  based  upon  two  grounds:  (1)  That  no 
judgment  had  been  entered;  and  (2)  that  no  judgment  had 
been  rendered  in  the  action  by  the  court. 

We  shall  consider  the  last  ground  first  From  the  judg- 
ment roll  as  certified  up  by  the  clerk  of  the  district  court 
the  following  is  made  to  appear:  After  giving  the  title  of 
the  case,  and  after  reciting  that  the  cause  came  on  regularly 
for  trial,  that  a  jury  was  duly  impaneled,  that  witnesses  were 
sworn  and  examined  on  behalf  of  plaintiff,  and  that  plaintiff 
had  rested,  the  record  continues:  "Whereupon  H.  J.  Din- 
inny  (respondent's  coimsel)  now  moves  the  court  for  judg- 
ment of  nonsuit  and  dismissal  herein,  ....  and,  the 
court  having  considered  and  now  being  fully  advised  in  the 
premises,  it  is  ordered  that  the  motion  be,  and  the  same  is 
hereby,  granted,  and  the  within  case  dismissed."  It  is 
contended  that  the  foregoing  language  does  not  constitute  a 
judgment,  and,  if  it  is  to  be  given  any  effect  at  all,  it  can  be 
considered  only  as  an  order  for  a  judgment.  The  statute  does 
not  require  a  judgment  to  be  in  any  particular  form. 
Ordinarily  a  judgment  is  sufficient  if  by  the  use  of  1,2 
proper  language  it  is  stated  what  the  prevailing  party 
shall  receive  and  what  the  losing  party  is  required  to  do,  pay, 
or  discharge,  and  in  that  way  adjudicates  and  disposes  of 
the  matters  in  controversy.  On  a  motion  for  a  nonsuit  noth- 
ign  is  before  the  court  except  the  question  whether  in  view 
of  the  evidence  before  the  court  the  case  is  one  which  should 
be  determined  as  a  question  of  law.  If  a  motion  is  granted, 
the  only  judgment  that  is  permissible  is  one  dismissing  the 
action;  that  is,  one  which  arrests  any  further  proceeding  in 
that  action  except  on  appeal.  Such  a  judgment  is  not 
a  bar  to  a  future  action  upon  the  same  cause  of  3 

action,  and  cannot  be  pleaded  as  such.  (Oulhiel  v. 
Oilmer,  27  Utah,  496,  76  Pac  628.)  For  these  reasons,  the 
courts  have  held  very  informal  judgments  of  dismissal  suffi- 
cient to  sustain  an  appeal,  as  is  well  illustrated  by  the  fol- 
lowing cases:  In  the  case  of  DeGraf  v.  Seattle,  etc,  Co.,  10 
Wash.  468,  38.  Pac.  1006,  a  motion  for  a  nonsuit  was  inter- 


Digitized  by 


Google 


624  Thibty-Seven  Utah. 

posed  as  in  this  case.  As  appears  from  the  judgment  roll  in 
that  case  the  judgment  was  in  the  following  form:  "There- 
upon defendant's  attorney  moved  the  court  for  an  order  of 
nonsuit,  which  motion  is  granted  upon  due  consideration 
thereof,  and  the  cause  is  ordered  dismissed  and  the  jury  here- 
in duly  discharged.*'  The  foregoing  was  held  to  be  suffi- 
cient as  a  final  judgment  from  which  an  appeal  would  lie. 
In  Koons  v.  WUliamson,  90  Ind.  699,  the  Supreme  Court  of 
Indiana  held  that  the  following  constituted  a  final  judgment 
from  which  an  appeal  could  be  prosecuted,  to  wit:  "To 
which  ruling  of  the  court  the  plaintiff  excepts,  and  the  cause 
of  action  is  dismissed  at  the  cost  of  the  plaintiff."  No  doubt 
it  is  the  last  clause  of  the  quotation  which  constituted  the 
judgment  In  Heegaarji  v.  Dakota,  etc.,  Co.,  3  S.  D.  569, 
54  N.  W.  656,  the  entry  was  as  follows:  "By  the  Court: 
The  judgment  is  that  the  action  be  and  is  hereby  dismissed." 
This,  it  was  held,  was  sufficient  in  form  to  constitute  an 
appealable  judgment  It  is  not  possible  to  draw  a  distinc- 
tion between  the  cases  just  quoted  from  and  th6  case 
at  bar.  But,  entirely  apart  from  authority,  why  is  4>  5 
the  language  we  have  quoted  in  this  case  not  ample 
to  constitute  a  judgment  which  disposes  of  the  action  ?  As 
presented  by  the  record,  the  language  purports  to  be  the  ac- 
tion or  judgment  of  the  court  dismissing  the  action  and  noth- 
ing else.  This  judgment  arrested  all  further  proceedings, 
and  hence  was  a  final  judgment  in  the  action,  and,  if  so,  was 
appealable. 

The  next  contention  is  that  the  appeal  should  be  dismissed 
herein  because  the  alleged  judgment  was  not  entered  in  the 
judgment  book,  as  required  by  section  3195,  Comp.  Laws 
1907.  This  section,  in  effect,  provides  that  the  clerk  must 
enter  the  judgments  in  a  book  "called  the  judgment  book." 
By  section  3197  it  is  also  in  substance  provided  that  "imme- 
diately after  entering  the  judgment  the  clerk  must  attach  to- 
gether and  file  the  following  papers  which  constitutes  the 
judgment  roll."  These  papers  include  "a  copy  of  the  judg- 
ment." In  this  case  the  judgment  roll  was  made  up  as 
required  by  said  section.     Section  3301  provides:       "An 
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appeal  may  be  taken  within  six  months  from  the 
entry  of  the  judgment  or  order  appealed  from/'  From  6,  7 
the  provisions  contained  in  the  foregoing  sec- 
tions there  remains  little^  if  any,  room  to  doubt  that  before 
the  judgment  roll  is  made  up  and  before  an  appeal  can 
l^Uy  be  taken  from  a  judgment^  it  must  be  entered  in  the 
judgment  book,  and  that  the  time  within  which  an  appeal 
may  be  taken  dates  from  such  entry. 

The  question  remains,  however :  How  must  the  fact  that 
a  judgment  has  been  duly  entered  be  made  to  appear  in  the 
record  on  appeal!  As  we  have  pointed  out,  section  8195, 
supra,  provides  that  the  clerk  must  keep  a  judgment  book  in 
which  he  must  enter  the  judgments,  and  that  he  must  do  this 
before  he  makes  up  the  judgment  rolL  The  duty  to  do  these 
things  is  therefore  imposed  upon  a  public  officer.  The  pre- 
sumption therefore  arises  that  the  officer  has  regularly  dis- 
charged the  duties  of  his  office  which  are  imposed  by  law. 
(Lawson,  Law  of  Presumptive  Evidence  [2  Ed.],  p.  67.) 
The  presumption  therefore  is  that  the  derk  entered  the  judg- 
ment in  the  proper  book  before  the  judgment  roll  was  made 
up.  By  an  inspection  of  the  judgment  roll  as  made  up  by 
the  clerk  in  this  case  nothing  is  made  to  appear  therefrom 
that  the  derk  has  not  performed  his  duty.  There  is 
an  affidavit  presented,  however,  in  which  it  is  stated  8 

that  the  judgment  was  not  entered  before  the  appeal 
was  taken.  This  affidavit  is,  however,  not  a  part  of  but  is 
dehors  the  record.  We  have  recently  in  effect  held  that,  for 
the  purpose  of  determining  whether  this  court  has  jurisdic- 
tion or  not,  the  record  as  certified  up  by  the  clerk  until 
amended  in  due  course  is  conclusiva  (Wcumock  v.  Peter- 
son, etc.,  Co.,  86  Utah,  642, 101  Pac.  699.)  If  it  is  contended 
that  the  record  does  not  speak  the  truth,  it  may  not,  for  that 
reason  be  collaterally  assailed  by  affidavit,  but  must  be 
amended  so  as  to  conform  to  the  actual  facts,  and  until  so 
amended  this  court  is  bound  by  the  record  as  certified  to  by 
the  derk.  By  an  inspection  of  the  record,  therefore,  as  certi- 
fied up,  we  must  indulge  the  presumption  that  the  clerk  dis- 
charged the  duty  imposed  upon  him  by  law^  and  that  he 
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entered  or  caused  the  judgment  to  be  entered  in  the  judgment 
book  before  he  made  up  the  judgment  roll,  and,  until  this 
presumption  is  overcome  by  the  record  itself,  the  presumption 
must  prevail.  If  this  presumption  is  attacked  and  the  rec- 
ord is  assailed  as  not  being  correct,  it  must  be  corrected  by 
way  of  amendment  as  above  indicated.  When  a  proposed 
amendment  is  found  to  be  correct  in  point  of  fact  and  is 
allowed,  then  the  record  on  its  face  may  disclose  the  defect 
of  jurisdiction,  and  when  such  is  the  case,  and  not  otherwise, 
can  the  jurisdiction  of  this  court  be  successfully  assailed. 
For  the  foregoing  reasons  the  motion  to  dismiss  the  appeal 
must  be  denied. 

We  will  now  proceed  to  a  consideration  of  the  case  on 
the  merits.  From  the  evidence  preserved  in  the  bill  of 
exceptions  (excluding  the  formal  proof)  the  jury  were  au- 
thorized to  find,  in  substance,  that  the  street  in  question  was 
within  the  corporate  limits  of  the  respondent  city;  that  it 
was  open  and  generally  used  for  travel;  that  early  in  Feb- 
ruary, 1909,  one  Sam  Bates,  who  was  then  employed  in  the 
water  department  of  respondent,  dug  an  excavation  in  said 
street  for  the  purpose  of  exposing  the  water  mains  or  pipes 
laid  therein;  that  the  excavation  was  about  four  feet  long, 
about  two  feet  wide,  and  from  three  and  one-half  to  four 
feet  deep;  that  it  was  anywhere  from  four  .to  fifteen  feet 
from  the  ditch  or  gutter  on  the  outside  of  the  sidewalk  and 
in  the  traveled  portion  of  the  street;  that  the  earth  was 
thrown  back  into  the  excavation  in  a  loose  manner;  and  that, 
by  reason  of  the  rains  and  the  flat  and  wet  condition  of  the 
soil,  water  had  gathered  and  was  standing  in  pools  in  differ^ 
ent  parts  of  the  street,  a  portion  of  which  covered  the  exca- 
vation in  question ;  that  the  excavation  had  remained  in  the 
street  in  such  condition  for  about  four  days  before  the  hap- 
pening of  the  accident ;  that  while  the  street  was  in  the  condi- 
tion aforesaid,  and  while  appellant  was  driving  his  team 
hitched  to  his  garbage  wagon  in  the  traveled  portion  of  the 
street,  one  of  his  horses  suddenly  fell  into  the  excavation,  and 
immediately  thereafter  the  front  wheel  of  appellant's  wagon 
also  went  into  the  ''hole,''  as  appellant  called  it;  that  this 
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caused  the  wagon  to  lurch  to  one  side,  by  reason  of  which 
appellant  was  thrown  from  his  seat  on  the  wagon  where  he 
was  riding  into  the  street,  and  at  least  one  of  the  wheels 
of  the  wagon  passed  over  his  leg,  breaking  the  bones^  and 
permanently  injuring  him  and  causing  him  much  pain  and 
suffering.  We  remark  that  the  evidence  on  some  of  the  points 
was  not  clear,  and  on  others  it  was  inferential  rather  than 
direct  Appellant  after  adducing  evidence  which  tended  to 
establish  the  foregoing  facts  rested,  whereupon  counsel  for 
the  city  moved  the  court  to  grant  a  nonsuit  upon  the  grounds : 
(1)  That  ''the  plaintiff  has  failed  to  make  a  cause  of  ac- 
tion within  the  allegations  of  his  complaint;'^  and  (2) 
"that  he  has  failed  to  prove  that  the  cily  made  any  excava- 
tion, or  left  any  excavation  in  the  street,  or  that  anybody 
made  an  excavation  in  the  street  and  it  had  been  left  for 
any  length  of  time  to  charge  the  city  with  notice  of  the  same." 
The  court  granted  the  motion  and  dismissed  the  action.  Ap- 
pellant now  urges  that  the  court  erred  in  not  submitting  the 
case  to  the  jury  upon  the  evidence. 

We  are  of  the  opinion  that  appellant^s  contention  is 
correct.    While  there  is  nothing  to  indicate  on  which  9 

one  of  the  grounds  the  court  based  its  ruling,  yet  we 
think  that,  under  the  evidence,  the  case  is  one  which  should 
have  been  submitted  to  the  jury  on  both  grounds.  We  think 
the  evidence  is  sufficient  to  authorize  a  finding  that  there 
was  an  excavation  in  one  of  the  main  thoroughfares  of  the 
city  which  caused  it  to  be  defective  if  not  dangerous,  and 
that  appellant  was  injured  while  he  was  using  the  street  for 
the  purposes  for  which  it  is  intended.  True,  the  evidence 
may  not  be  overwhelming,  nor  even  str6ng  on  some  of  the 
points,  and  it  may  even  tend  to  show  contributory  negli- 
gence; but  whether  the  evidence  is  strong  or  weak,  or  whether 
there  is  some  evidence  of  contributory  negligence  or  not,  is 
not  the  test  The  test  is  whether  or  not  there  is  some  sub- 
stantial evidence  in  support  of  every  essential  fact  which  a 
plaintiff  is  required  to  prove  in  order  to  entitle  him 
to  recover.  If  the  evidence  and  the  inferences  are  of  10 
the  character  which  would  authorize  reasonable  men 
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to  arrive  at  different  oondusions  with  respect  to  whether 
all  the  essential  facts  were  or  were  not  proven,  the  qustion 
is  one  of  fact  and  not  of  law.  This  is  so  although  the  evi- 
dence on  some  points  may  be  very  unsatisfactory  or  doubt- 
ful (Braum  v.  Salt  Lake  City,  33  Utah,  242,  93  Pac.  570, 
14  L.  R  A.  [N.  S.]  619,  126  Am.  St  Rep.  828.)  This  has 
80  oft^x  been  said  by  the  courts  that  the  rule  Has  become 
elementary.    The  only  difficulty  arises  in  its  application. 

We  think  the  court  also  erred  upon  the  second  ground. 
Whether  the  city  caused  the  excavation  to  be  made,  or  whether 
some  stranger  made  it  was  a  question  of  fact.  Again,  if  the 
jury  had  found  thae  some  stranger  made  the  excavation, 
or  caused  it  to  be  made,  the  question  of  whether  the  city  had 
or  had  not  notice  of  its  existence  and  character  was  also 
a  question  of  fact  to  be  submitted  to  the  jury  under  proper 
instructions.  (Jones  v.  Ogden  City,  32  Utah,  221,  89  Paa 
1006.) 

In  view  of  what  has  been  said,  the  remaining  assign- 
ment is  immaterial. 

For  the  foregoing  reasons,  the  judgment  is  reversed,  and 
the  cause  is  remanded  to  the  district  court,  with  directions 
to  grant  a  new  trial,  and  to  proceed  with  the  case  in  accord- 
ance with  the  views  herein  expressed,  appellant  to  recover 
costs. 

STRAUP,  C.  J.,  and  McCARTY,  J.,  concur. 


SNOW  V.  WEST. 

No.    2115.     Decided    June    8,  1910.     An    Application    for    Rehearing, 
August  1,  1910  (110  Pac  52). 

1.  Judgment — Construction — Cebtaintt.  Judgments  should  be  con- 
strued as  other  writings,  and  are  enforceable  if  they  are  certain  in 
the  light  of  the  pleadings  and  the  whole  record,  so  that  where 
the  records  show  that  a  judgment  for  "the  sum  of  242.98,^  omitting 
the  dollar  mark,  was  for  that  sum  of  money,  the  judgmoit  was 
sufficiently  certain.     (Page   532.) 
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2.  Judgment^Set-Off — Judomeitt  to  Another's  Use.  One  to  whose 
use  a  judgment  is  obtained  in  another's  name  can  use  the  judgment 
by  way  of  set-off  against  another  judgment.     (Page  533.) 

3.  Judgment— Assionhbnt^Pabol  Assignment.  A  parol  assignment 
of  a  judgment  is  valid^  in  absence  of  a  prohibtory  statute.  (Page 
634.) 

4.  Judgment— Srr-Orr— Mutual  Judgment.  Whether  mutual  judg^ 
ments  may  be  satisfied  by  being  set  off  against  each  other  rests 
largely  within  the  court's  discretion,  and  judgments  may  be  set  off 
where  the  right  to  do  so  is  clear,  but  ordinarily  where,  different 
interests  are  involved,  the  application  to  set  off  judgments  should  be 
made  in  equity  and  controlled  by  equitable  principals.  (Pago 
634.) 

6.  Appeal  and  Ebbob^-Assignment  or  Ebbor— Failubb  to  AssigiN 
Erbob — Habmless  Ebbob.  a  judgment  cannot  be  modified  or  re- 
yersed  on  appeal,  because  of  an  error  of  which  no  one  complained. 
(Page  535.) 

6.  Exemptions — ^Pbopebtx*  Exempixd — Judgments.  Under  Comp. 
Laws  1907,  sec.  3244,  providing  that  whenever  any  personal  prop- 
erty exempt  is  levied  upon  or  wrongfully  sold  under  execution  T&- 
suiting  damages  shall  be  exempt  from  execution,  a  judgment  for 
the  value  of  exempt  property  wrongfully  sold  under  execution  was 
also  exempt.     (Page  535.) 

7.  Exemptions — Rights  cmt  Assignee.  Since,  under  Comp.  Laws  1907, 
sec.  3247,  providing  that  non-residents  or  persons  about  to  leave  the 
state  with  the  intention  of  becoming  non-residents  are  not  entitled 
to  the  benefits  of  the  exemption  laws,  one  who  left  the  state  in 
January,  1905,  lost  the  right  to  have  a  judgment,  rendered  in  an 
action  begun  March  6,  1906,  exempt  on  the  ground  that  it  was  for 
damages  for  wrongful  levying  on  exempt  property,  one  to  whom 
he  assigned  the  claim  sued  on  in  1907  could  not  claim  that  the 
judgment  rendered  thereon  was  exempt.     (Page  536.) 

8.  Exemptions — ^Lapsed  Exemptions.  That  a  judgment  for  damages 
for  wrongfully  levying  upon  exempt  property  was  also  exempt 
when  rendered  would  not  prevent  a  judgment  against  the  person, 
in  whose  favor  the  exempt  judgment  was  rendered,  from  being  set 
off  against  such  judgment,  after  it  and  the  claim  on  which  it  was 
based  had  ceased  to  be  exempt  by  the  owner  leaving  the  state. 
(Page  536.) 

Appeal  from  District  Court,  Third  District;  Hon.  M.  L. 
Ritchie,  Judge. 

87Utali— 84 
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Action  by  A.  E.  Snow  against  E.  M.  West^  in  which  M. 
R.  Brothers^  as  assignee,  was  substituted  as  plaintiff. 

Judgment  allowing  defendant  to  set  off  judgments.  Broth- 
era  appeals. 

AmSKEDk 

D.  H.  Wenger  for  appellant 
James  Ingehretsen  for  respondent* 

FBIOK,  J. 

This  was  a  proceeding  to  set  off  judgments.  The  court 
entered  judgment  allowing  the  set-off;  and  appellant  presents 
the  record  on  appeal. 

The  material  facts  in  substance  are:  That  on  the  27th 
day  of  March,  1906,  A.  E.  Snow,  who  is  desigated  as  plain- 
tiff, commenced  an  action  against  respondent  to  recover  the 
value  of  a  certain  law  library  and  other  property  which  said 
Snow  claimed  was  exempt  from  execution  and  forced  sale, 
and  which  said  property  had  theretofore  be^i  seized  and  sold 
on  an  execution  issued  on  a  judgment  in  favor  of  respond^it 
and  against  said  Snow ;  that  after  said  action  was  commenced 
by  said  Snow,  he,  on  the  20th  day  of  June,  1907,  assigned 
his  alleged  cause  of  action  to  the  appellant,  subject,  however, 
to  the  lien  of  Snow's  attorney,  and  upon  the  condition  that 
if  judgment  should  be  obtained  in  said  action  the  proceeds 
(subject  to  the  attorney's  lien  aforesaid)  should  be  applied 
(1)  to  pay  the  sum  of  about  $475  owing  by  said  Snow  to 
appellant,  the  assignee,  (2)  to  pay  one  Eliza  Snow  Dumford 
"my  (Snow's)  indebtedness  to  her,  whatever  the  same  may 
be,"  and  (3)  the  remainder,  if  any,  in  equal  parts  to  A.  K 
Snow  and  George  L.  Savage  "to  apply  upon  my  (Snow's) 
indebtedness  to  them;"  that  thereafter,  on  the  12th  day  of 
September,  1907,  a  judgment  was  obtained  in  said  action  in 
favor  of  Snow  and  against  respondent  for  the  sum  of  $1050 
amd  costS;  which  judgment  was,  by  this  court,  affirmed  in 
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January,  1909  (Snow  v.  West,  35  Utah,  296,  99  Paa  674), 
where  it  was  held  that  the  property  involved  in  said  action 
was  exempt  from  forced  sale  on  execution.  It  is  also  made 
to  appear  that  on  the  8th  day  of  December,  1903,  one  F.  H. 
Hyde  in  a  certain  action  pending  in  the  city  court  of  Salt 
Lake  City  wherein  said  Hyde  was  plaintiff  and  said  Snow 
was  defendant  a  judgment  was  duly  entered  in  said  action 
in  favor  of  said  Hyde  and  against  said  Snow,  which  judg- 
ment, with  interest,  costs,  and  accrued  costs,  on  the  date 
judgment  was  entered  in  this  proceeding,  amounted  to  the 
sum  of  $362.20;  that  in  entering  said  judgment  in  said 
court  it  was  entered  in  figures  merely  for  "the  sum  of 
$242.98,''  with  the  decimal  point  as  indicated,  but  without 
any  dollar  sign  or  mark,  or  without  expressly  indicating  in 
words  what  said  figures  stood  for;  that  from  the  complaint 
filed  in  said  action,  and  from  an  inspection  of  the  record 
introduced  in  evidence,  it  is  clear  for  what  amount  said  ac- 
tion was  brought  and  for  what  amount  the  court  rendered 
judgment  therein ;  that  said  action  was  brought  in  the  name 
of  said  Hyde  upon  a  promissory  note  made  and  delivered  by 
said  Snow  to  respondent,  which  note  was  assigned  or  in- 
dorsed to  said  Hyde,  who  was  a  collector,  for  collection,  and 
said  judgment,  while  in  the  name  of  said  Hyde,  neverthe- 
less, was  always  in  truth  and  in  fact  the  property  of  respond- 
ent who  paid  the  costs  in  said  action  and  also  paid  said  Hyde 
his  commission  or  fees  for  obtaining  said  judgment ;  that  said 
Hyde  after  said  judgment  was  obtained  as  aforesaid,  "tum- 
,ed  over,*'  as  respondent  puts  it,  or  assigned  the  same  to  re- 
spondent and  afterwards  made  a  written  assignment  thereof 
to  him;  that  on  the  13th  day  of  February,  1903,  in  the  court 
last  above  named,  respondent  obtained  another  judgment 
against  said  Snow  on  which  there  was  due,  when  the  judg- 
ment appealed  from  herein  was  rendered,  the  sum  of  $139 ; 
that  the  property  belonging  to  said  Snow  was  seized  and  con- 
verted as  aforesaid  in  December,  1903,  at  which  time  he  was 
a  practicing  attorney  and  resident  of  the  state  of  Utah,  and 
by  reason  of  which  said  property  was  exempt  to  him;  that 
in  the  month  of  January,  1905,  and  long  before  the  assign- 


Digitized  by 


Google 


532  Thibty-Sbven  Utah. 

ment  of  the  claim  by  said  Snow  to  appellant,  and  long  be- 
fore tbe  judgment  in  said  action  was  obtained,  said  Snow 
departed  from  and  ceased  to  be  a  resident  of  the  state  of 
Utah  and  became  a  resident  of  Kansas  City  in  the  state  of 
Missouri  where  he  practiced  his  profession  as  a  lawyer,  and 
that  at  no  time  since  his  departure  from  the  state  of  Utah 
as  aforesaid  has  he  been  a  resident  thereof.  It  also  appears 
that  a  notice  of  the  assignment  of  the  claim  from  Snow  to 
appellant  was  served  on  respondent  a  few  days  after  judg^ 
ment  was  obtained  in  the  action;  that  no  part  of  the  judg- 
ment has  been  paid  by  respondent,  or  otherwise,  and  the 
same  is  in  full  force  and  effect 

Upon  substantially  the  foregoing  facts  the  district  court 
granted  respondent's  motion  for  set-off  as  follows:  The  court 
set  off  $362.20,  the  amount  of  the  judgment  obtained  by  Mr. 
Hyde,  and  the  further  amount  of  $139,  the  amount  of  the 
judgment  obtained  by  respondent,  which  left  unpaid  and  in 
force  on  the  Snow  judgment,  on  the  date  the  set-off  was  made, 
the  sum  of  $653.35,  and  all  costs.  No  one  is  here  complain- 
ing, except  the  appellant,  the  assignee  of  Mr.  Snow. 

The  first  assignment  of  error  to  be  noticed  is  that  the  court 
erred  in  permitting  the  judgment  which  was  entered  for  '^e 
sum  of  242.98"  to  be  set  off,  for  the  reason  that  the  same 
is  not  a  judgment  for  an  amount  certain  and  is  therefore 
void.  The  cases  of  Carpenter  v.  Sherfy,  71  HI.  427  and 
Avery  v.  Bahcock,  86  HI.  175,  cited  by  appellant  in  sup- 
port of  his  contention,  seem  to  hold  as  contended  for.  We 
do  not  think,  however,  that  those  cases  are  based  on  sound 
legal  principles.  No  doubt,  judgments  should  be  specific 
and  certain.  Judgments  should,  however,  be  read, 
construed,  and  applied  as  other  writings  are,  and  if  1 

in  the  light  of  the  pleadings  and  the  whole  record  they 
are  certain,  they  should  be  enforced.  This,  we  think  is  the 
doctrine  announced  by  the  better  reasoned  cases,  and  is  sup- 
ported by  the  text-writers.  In  referring  to  this  subject  in 
1  Black  on  Judgments,  section  118,  where  the  author  to 
some  extent  reviews  the  cases,  he  says:  "An  obscure  or  am- 
biguous designation  of  the  parties  of  the  subject-matt^  in- 
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volved  may  be  construed,  as  we  have  seen,  with  reference  to 
the  other  parts  of  the  record.  And  if  the  pleadings,  or  the 
verdict,  show  the  actual  amount  of  the  recovery,  without  any 
doubt  or  room  for  mistake  it  would  seem  that  the  judgment 
should  not  be  considered  invalid,  at  least  as  between  the  pa]> 
ties,  for  its  failure  to  specify  the  sum  awarded  with  precis- 
ion.'' The  foregoing  text  is  supported  by  the  cases  of  Carr 
V.  Anderson,  24  Miss.  188,  and  Qvizwiller  v.  Grow,  32  Minn. 
70,  19  N.  W.  344,  in  which  the  facts  were  similar  to  those 
in  the  case  at  bar.  See,  also.  Freeman  on  Judgments,  sec- 
tion 48.  Any  person  of  ordinary  intelligence  who  should 
inspect  the  entry  of  the  judgment  in  question  would,  we 
think,  not  have  the  slightest  hesitancy  or  doubt  with  respect 
to  arriving  at  the  amount  of  the  judgment.  Should  a  writ- 
ing or  record  which  would  be  read  and  understood  by  all 
ordinary  men  in  but  one  sense,  nevertheless,  be  held  to  be 
uncertain  by  a  court  of  justice  because  certain  signs,  marks, 
or  words,  usually  used  are  wanting  ?  It  would  seem  that  any 
writing  or  record  that  is  certain  to  all  ordinary  minds  should 
likewise  be  suflSciently  certain  in  a  court  of  justice.  Com- 
mon sense  should  not  be  lost  sight  of  entirely  merely  because 
a  court  acts  in  conformity  to  certain  rules  of  evidence.  We 
are  satisfied  that,  in  view  of  the  whole  record  and  the  man- 
ner in  which  the  figures  were  written  and  pointed  off,  the 
amount  of  the  judgment  in  question  was  no  more  uncertain 
than  if  the  dollar  sign  or  mark  had  in  fact  been  used,  or 
if  the  words  "dollars''  and  "cents"  had  been  written  out  in 
full  after  the  figures.  This  assignment  must  therefore  be 
overruled. 

It  is,  however,  further  urged  that  respondent  did  not  be- 
come the  owner  of  said  judgment  until  after  he  was  served 
with  notice  of  the  assignment  of  the  claim  by  Snow  to  ap- 
pellant, and  hence  the  judgment  could  not  legally  be  set  off 
against  the  Snow  judgment.  We  cannot  assent  to  this  con- 
tention. The  judgment  was  in  fact  always  the  property  of 
respondent,  and  Mr.  Hyde  never  had  any  beneficial 
interest  in  it.     A  judgment,  under  such  circumstan-  2 

oes,  if  there  are  no  other  valid  obstacles  in  the  way. 
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may  be  the  subject  of  set-off.  Befening  to  this  subject^  in 
2  Black  on  Judgments^  section  1003,  the  author  says:  ^^ut 
it  is  also  held  that  the  use  plaintiff — one  to  ^ose  use  a 
judgment  has  been  obtained  in  the  name  of  another — has  an 
eqtutable  ri^t  to  use  the  judgment  by  way  of  set-off.^^  Mr. 
Hyde  certainly  obtained  the  judgment  for  the  use  of  respond- 
ent This  is  not  even  questioned.  But  apart  from  this,  the 
evidence  is  to  the  effect  that  the  judgment  obtained  by  Hyde 
was  by  parol  transferred  or  assigned  to  respondent 
long  before  Snow  assigned  his  claim  to  appellant    A  3 

parol  assignment  of  a  judgment^  in  the  absence  of  an 
express  statute  prohibiting  it,  is  valid.  (Steele  v.  Thomp- 
son, 62  Ala.  323 ;  Oarvin  v.  Hall,  83  Tex.  800,  18  S.  W. 
731 ;  Smith  v.  Peek,  128  CaL  627,  61  Pac.  77;  2  Black  on 
Judgments,  section  945;  23  Cyc.  1416,  and  cases  cited  in 
note  5.) 

Respondent  therefore,  in  either  view,  was  the  owner  of  the 
judgments  in  question  which  were  made  the  subject  of  set-off. 
If  there  were  no  other  legal  obstacle  in  the  way,  the  two 
judgments  in  favor  of  respondent  and  the  one  in  favor  of 
Snow  which  was  conditionally  assigned  to  appellant  were,  in 
our  judgment,  the  subject  of  set-off.  Whether  mutual  judg- 
ments should  be  set  off  and  satisfied  in  that  way,  rather  than 
by  the  ordinary  method  of  enforcing  them,  rests  laiigely 
within  the  discretion  of  the  court  to  which  the  application 
is  mada  Under  the  modem  rule  courts  of  law  may  set  off 
judgments  where  the  right  to  do  so  is  dear.  Ordinarily, 
however,  where  there  are  different  interests  involved, 
the  application  should  be  made  in  equity,  and  the  4 

matter  should  be  controlled  by  equitable  principles. 
(2  Black  on  Judgments,  section  1000.)  While  in  the  case  at 
bar  it  is  disclosed  that  different  parties  were  perhaps  inter- 
ested, who  were  not  made  parties,  yet  it  also  appears  that  the 
interests  of  those  parties  were  inferior  to  those  of  respond- 
ent, and  hence  if  any  error  was  committed  in  not  bringing 
all  the  parties  who  had  an  apparent  interest  in  the  Snow 
judgment  before  the  court,  the  error  is  without  prejudice^ 
Moreover,  there  is  no  one  complaining  upon  that  score^  and 
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hence  the  judgment  of  the  district  court,  so  far  as  5 

this  appeal  is  concerned,  cannot,  for  that  reason,  he 
modified  or  reyersed. 

The  following  cases  sustain  our  conclusion  that,  under 
the  facts  and  circumstances,  the  judgments  in  question  should 
he  set  off  again&t  each  other  pro  tcmto.  (HendricJcson  v. 
Brovm,  39  N.  J.  Law,  239-243 ;  Hohbs  v.  Duff,  23  Cal.  596 ; 
McBride  v.  Fallon,  65  Cal.  301,  4  Pac  17;  Hashins  v. 
Jordon,  123  Cal.  157,  55  Pac.  786.)  See,  also,  2  Black 
on  Judgments,  sections  953,  954,  1000,  and  1001,  where  the 
question  is  discussed  and  the  cases  on  the  subject  are,  in  part, 
collated. 

It  is,  however,  contended  that  the  judgments  of  respond- 
ent could  not  legally  be  set  off  against  the  Snow  judgment 
because  t&e  latter  judgment  was,  in  legal  effect,  immune 
against  selroff,  for  the  reason  that  it  represented  property 
which  was  exempt  from  seizure  and  sale  on  execution.  We 
have  already  pointed  out  that  we  held  in  Snow  v.  West, 
supra,  that  the  property  converted  by  the  respondent,  for 
which  the  Snow  Judgment  was  obtained,  was  exempt.  Sec- 
tion 3244,  Comp.  Laws  1907,  reads  as  follows : 

"Whenever  any  personal  property  exempt,  as  provided  in  this  title, 
is  levied  upon,  seized,  or  sold  by  virtue'of  an  execution,  or  wrongfully 
and  unlawfully  taken  or  detained  by  any  person,  the  damages  sustained 
by  the  owner  thereof  by  reason  of  such  levy,  seizure,  or  sale,  or  unlawful 
detention  or  taking,  and  any  judgment  recovered  therefor,  shall  be 
exonpt  from  execution." 

The  judgment  therefore  stood  as  representing  the 
property,  and  if  the  property  was  exempt,  the  judg-  6 

ment  was  so.  This  is  generally  held  to  be  the  law  in- 
dependent of  statute,  as  the  following  cases  demonstrate: 
Collier  V.  Murphy,  90  Tenn.  300,  16  S.  W.  465,  25  Am.  St 
Rep.  69&;  Pickrell  v.  Jerauld,  1  Ind.  App.  10,  27  N.  E.  433, 
50  Am.  St.  Eep.  192 ;  MilUngton  v.  Laurer,  89  Iowa,  322, 
56  N.  W.  533,  48  Am.  St.  Eep.  389,  and  note;  Eowa/rd  v. 
Tandy,  79  Tex.  450,  15  S.  W.  578 ;  Below  v.  Bobbins,  76 
Wis.  600,  45  K  W,    416,  8  L.  R  A.  467,  20  Am.  St.  Rep. 
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89;  CuMera  v.  May,  81  Tex.  110,  16  S.  W.  818;  Wylie  v. 
Orundysen,  61  Minn.  360,  53  N.  W.  805,  19  L.  R  A.  33, 
38  Am.  St.  Kep.  509 ;  Jiunker  v.  Hustes,  118  Ind.  524,  16 
K  E.  197;  Cleveland  v.  McGanna,  7  N.  D.  455,  75  K  W. 
908,  41  L.  R.  A.  852,  66  Am.  St  Eep.  670;  Beckman  v. 
Mardove,  18  Cal.  389. 

In  view  of  our  statute,  however,  the  question  is  not  open 
for  discussion  in  this  state.  If  Snow,  or  his  assignee,  the 
appellant,  was  still  entitled  to  claim  the  judgment  exempt 
when  the  court  allowed  and  entered  the  judgment  of  set-off, 
it  may  well  be  that  the  court  erred  in  entering  said  judg- 
ment For  the  purposes  of  this  decision  we  shall  assume 
without  deciding,  that  the  assignment  of  the  claim  from  Snow 
to  the  appellant  conferred  upon  him  all  the  usual  and  ordi- 
nary rights  of  an  assignee.  By  section  3247;  which  is  in 
harmony  with  the  law  generally,  it  is  provided  that  non-resi- 
dents, or  those  who  are  about  to  depart  from  the  state  with 
the  intention  of  becoming  residents  dsewhere,  are  not  en- 
titled to  the  benefits  of  our  exemption  laws.  Snow  left  this 
state  and  ceased  to  be  a  resident  thereof  in  January,  1905 ; 
the  assignment  of  his  claim  to  appellant  was  not  made  effect- 
ive as  against  respondent  until  September,  1907,  and  the 
setroff  of  the  judgments  was  not  made  until  the  23d 
day  of  July,  1909.  Snow  therefore  had  forfeited  his  7,  8 
right  to  hold  either  the  claim  or  judgment  exempt  be- 
fore the  assignment  to  appellant  was  made,  and  appellant  thus 
acquired  and  can  claim  no  rights  Snow  could  not  claim  when 
the  assignment  was  made,  in  so  far  as  exemptions  are  con- 
cerned. This  is  clearly  the  logic  of  the  cases  of  MUlington 
V.  Laurer  and  Cullers  v.  May,  supra.  In  both  of  those  cases 
claims  that  were  exempt  were  assigned,  and  in  both  it  is 
clearly  intimated  that  the  exemptions  were  held  available 
to  the  assignees  only  because  the  assignments  were  for  value, 
and  were  made  at  a  time  when  the  assignor  had  a  right  to 
enforce  his  exemption  rights.  Such  is  not  the  case  here. 
Neither  when  the  assignment  nor  when  the  set-off  was  made 
by  the  court  could  either  Snow  or  appellant  have  enforced 
the  exemption  as  against  respondent    Moreover,  the  authori- 
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ties  we  have  cited  are  clearly  to  the  effect  that  appellant 
always  held  the  claim  assigned  to  him  a  subordinate  to  re- 
spondent's judgments,  and  unless  he  can  claim  the  judgment 
based  on  said  claim  as  exempt,  his  rights  are  inferior  to 
those  of  respondent.  From  what  we  have  said  it  follows  that 
he  cannot  sustain  such  a  claim.  This  is  the  view  the  dis- 
trict court  entertained,  and  in  view  of  the  facts  and  circum- 
stances, and  the  law,  applicable  thereto,  we  are  of  the  opinion 
that  the  judgment  of  the  court  is  right. 

What  we  have  said  also  disposes  of  all  the  other  questions 
raised  by  appellant. 

The  judgment  is  therefore  aflSrmed,  with  costs  to  respond- 
ent 

STRAUP,  0.  J.,  and  McCARTY,  J.,  concur. 

ON  APFLIOATION   FOB  BEHEABING. 

fricb;  j. 

Appellant  has  filed  a  petition  for  rehearing  upon  the 
ground  that  we  have  failed  to  consider  a  material  question. 
In  determining  the  case  we  were  of  the  opinion  that  the 
question  now  urged  by  counsel  was  not  involved,  but  in  view 
of  his  strenuous  insistence  and  in  deference  to  his  conten- 
tion we  have  concluded  to  make  a  few  observations  upon  his 
application  for  rehearing.  In  support  of  the  application 
counsel  insists  that  the  result  reached  by  us  in  the  opinion 
filed  is  contrary  to  the  equitable  doctrine  that  in  a  court  of 
justice  no  one  will  be  permitted  to  benefit  by  his  own  wrong. 
The  contention  is  now  seriously  made  that  inasmuch  as  ap- 
pellant's judgment  was  obtained  by  reason  of  respondent's 
wrongful  and  unlawful  acts  in  causing  appellant's  exempt 
books  to  be  sold  upon  exception,  and  that  appellant's  judg- 
ment was  for  that  reason  also  exempt,  that  therefore  if  re- 
spondent be  permitted,  as  we  have  held,  to  set  off  the  judg- 
ments he  has  obtained  against  appellant's  judgment  obtained 
as  aforesaid,  that  respondent  will  be  permitted  to  benefit  by 
his  own  wrong.     Numerous  cases  are  cited  in  which  it  has 
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been  held  that  where  A  by  ^telth,  fraud  or  miflrepresentation 
has  induced  B  to  come  or  go  into  a  jurisdiction  other  than 
that  of  B^s  residence,  and  A  thus  obtains  service  of  l^al 
process  upon  B  in  the  foreign  jurisdiction,  or  where  A  by 
the  means  aforesaid  obtains  a  judgment  or  other  l^al  ad- 
vantage over  B,  that  the  courts  will  not  permit  A  to  profit 
by  his  wrong,  but  will  quash  such  service  upon  the  applica- 
tion of  B,  or  arrest  the  enforcement  of  a  judgment  thus  ob- 
tained. That  this  doctrine  is  sound,  wholesome  and  just  and 
should  be  enforced  in  all  proper  cases  no  one  can  doubt,  and 
it  is  well  illustrated  and  applied  in  the  following  amcmg 
other  cases  to  which  we  have  been  referred  by  counsel :  Pomr 
roy  V.  Pamdee,  9  Iowa,  144,  74  Am.  Dec  328 ;  Chvbbuck 
V.  Cleveland,  37  Minn.  466,  36  N.  W.  362,  6  Am.  St  Rep. 
864;  Wood  v.  Wood,  78  Ky.  624;  Dwrdap  v.  Cody,  31  Iowa, 
260,  7  Am.  Eep.  129;  Eill  v.  Good/rich,  32  Conn.  588; 
Cavanagh  v.  Manhattan  Tr.  Co.  (C.  C),  133  Fed.  818; 
Olson  V.  McConihe,  64  Misc.  Rep.  48,  105  K  Y.  Supp.  386. 

The  coxmsel  who  makes  the  application  frankly  admits 
that  he  has  found  no  case  where  the  facts  were  as  in  the  case 
at  bar.  Neither  have  we,  and  neither  the  doctrine  invoked 
by  counsel  nor  the  cases  cited  by  him,  in  our  judgment,  can 
have  any  application  in  this  case. 

It  is  not  questioned  that  respondent's  judgments  were 
based  upon  just  claims,  and  that  they  were  legally  and  prop- 
erly obtained.  True  it  is  that  appellant's  judgment  was  based 
upon  the  wrongful  and  unlawful  acts  of  respondent  in  caus- 
ing exempt  property  to  be  levied  on  and  sold.  The  judgment 
that  respondent  obtained  represented  the  exempt  property, 
and  for  that  reason  wa&  likewise  exempt.  But  the  judg- 
ment which  in  contemplation  of  law  is  pr(^rty,  lost  its 
exempt  character  and  ceased  to  be  immune  from  l^al  attack 
by  reason  of  the  non-residence  of  appellant  long  before  the 
district  court  allowed  respondent's  judgments  to  be  set  off 
against  appellant's  judgment.  Suppose  appellant  had  ceased 
to  be  a  resident  of  this  state  and  had  left  his  books  here, 
would  any  one  question  the  right  of  any  creditor  to  seize  his 
books  by  legal  process  and  sell  them,  and  apply  the  prooeeds 
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thereof  to  the  satisfaction  of  a  judgment  upon  which  such 
process  had  duly  issued  ?  After  appellant  had  ceased  to  be 
a  resident  of  this  state  his  books  ceased  to  be  immune  against 
levy  and  sale.  They  then  lost  their  exempt  character.  No 
one  would  be  bold  OTough  to  contend,  we  think,  that  because 
the  books  at  one  time  were  exempt,  that  for  that  reason  they 
always  continued  to  be  so  notwithstanding  the  fact  that  the 
conditions  upon  which  their  exempt  character  was  based  no 
longer  existed.  What  is  true  of  the  books  is  true  with  re- 
spect to  appellant's  judgment  When  the  books  ceased  to 
be  exempt  they  could  be  seized  on  execution  and  sold,  and 
when  the  judgment  ceased  to  be  exempt  it  too  could  be  made 
available  by  appellant's  creditors,  and  they,  could  reach  it 
by  any  process  known  to  the  law,  and  one  way  to  reach  such 
a  judgment  was  by  way  of  setting  oflF  the  judgments  appel- 
lant's creditors  had  against  the  judgment  he  had  against 
them.  As  it  would  have  been  neither  wrongful  nor  unlawful 
to  have  seized  the  books  on  execution  after  appellant  had  lost 
his  right  to  claim  them  as  exempt,  it  likewise  could  not  be 
wrongful  for  respondent  to  ask  that  his  judgments  against 
appellant  be  offset  against  the  judgment  appellant  had 
against  respondent.  It  is  manifest  therefore  that  the  doc- 
trine contended  for  by  counsel  can  have  no  application  to  the 
facts  of  this  case.  This  being  so,  and  no  good  reason  ap- 
pearing why  a  rehearing  should  be  granted,  it  ought  to  be, 
and  accordingly  is,  denied. 

STRAUP,  0.  J.,  and  McCABTT,  J.,  concur. 
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EOLAPP    V.    OGDEN    &    NORTHWESTERN  RAIL- 
ROAD COMPANY  et  aL 

No.   2116.     Decided   June   8,    1910.     On   Application   for   R^aaring, 
August  1,  1910  (110  Pac.  364). 

1.  CoBPOBiLTioifS— IssuB  OT  STOCK— CoNSiiSRATioN.  Const,  art  12, 
sec.  5,  provides  that  corporations  shall  not  issue  stock,  except  to 
bona  fide  subscribers  therefor,  or  their  assignee,  or  Issue  any  obli- 
gation for  payment  of  money,  except  for  money  or  property  re- 
ceived, or  labor  done,  and  that  all  fictitious  increase  of  stock,  or 
indebtedness,  shall  be  void.  Section  11  provides  that  no  corpora- 
tion shall  issue  stock  or  bonds,  except  for  money  paid,  labor  done, 
or  property  actually  received.  Comp.  Laws  1907,  sec.  316,  provides 
that  property  may  be  received  in  payment  for  stock,  but  if  so,  it 
must  be  described  in  the  articles  of  incorporation,  and  its  fair  cash 
value  stated,  which  statement,  except  for  corporations  created  for 
mining  and  irrigation,  must  be  supplonented  by  affidavit  that  the 
property  is  reasonably  worth  the  amount  in  cash  stated,  for  which 
it  is  received.  Section  432,  relating  exclusively  to  railroads,  pro- 
vides that  a  certificate  of  incorporation  shall  not  be  issued  to  any 
railroad  company  until  it  appears  by  affidavit  that  one  thousand 
dollars  for  each  mile  of  the  proposed  railroad  has  been  subscribed, 
and  that  ten  per  cent  of  the  amount  subscribed  by  each  subscriber 
has  been  paid.  Section  331  provides  that  the  property  of  a  cor- 
poration and  the  unpaid  capital  stock  shall  be  liable  for  the  debts 
of  the  corporation.  Held,  that  the  capital  stock  of  corporations, 
except  those  created  for  mining  and  irrigation,  must  represent  full 
actual  value,  either  in  money  or  property,  and  the  subscribers  for 
stock  must  pay  one  hundred  cents  on  the  dollar,  or  its  equivalent, 
for  their  stock,  and  until  so  paid  they  are  liable  to  creditors  of  the 
corporation  for  any  balance  remaining  unpaid  on  their  subscrip- 
tions.    (Page  664.) 

2.  CkttPORATIONS — ^ISSUB    OF    BOlfDS — ^"FlOTITIOUS     INCRB^SB     OF     III- 

DBBTEDNESS."  Const.,  art.  12,  sec.  11,  provides  that  no  corpora- 
tion shall  issue  stock  or  bonds,  except  for  money  paid  or  labor  done, 
or  property  actually  received,  and  that  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void.  Held,  that  a  corporation  can* 
not  issue  bonds  as  a  bonus  to  subscribers  to  the  capital  stock,  and 
where  subscribers  to  the  stock  of  a  corporation  paid  for  the  amount 
of  stock  issued  to  them,  so  that  they  were  entitled  to  fully  paid 
stock,  bonds  of  the  corporation  issued  to  them  in  addition  to  the 
stock  were  void,  as  against  creditors  while  in  the  hands  of  stock- 
holders, not  purchasers  for  value  and  without  notice;  they  being 
a  "fictitious  increase  of  indebtedness"  within  the  Constitution,  even 
though  they  were  issued  and  delivered  as  security  for  additional 
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money  advanced  by  the  subscribers  as  a  loan,  either  to  or  for  the 
benefit  of  the  corporation  before  issiiance  of  the  bonds,  or  though 
such  sum  advanced  became  a  part  of  the  consideration  for  the  bonds, 
such  advancei  amounting  to  only  one-fourth  of  the  amount  of  bonds 
issued,  and  as  against  the  corporaton  they  could  not  be  enforced 
for  any  amount  in  excess  of  what  the  corporation  received  for  them 
fnnn  the  stockholders.!     (Page  558.) 

8.  CospoBATioiTS — SuBSCiBipnoiT  TO  STOCK— Affzjoation.  Any  arrange- 
ment by  which  the  subscriptions  of  stockholders  to  the  stock  in  a 
corporation  are  diverted  from  their  natural  and  legal  purpose  as  a 
fund  for  benefit  of  creditors  of  the  corporation  is  void,  as  against 
public  policy.     (Page  559.) 

4.  CsKDiTOBs'  Stnr— Right  to  Remedy.  Ordinarily,  a  Judgment  cred- 
itor before  he  can  invoke  equity  in  aid  of  his  judgment  must  allege 
and  prove  that  he  has  exhausted  his  legal  remedies,  but  such  facts 
need  not  always  be  directly  proved  or  alleged,  but  may  be  done  by 
inference.     (Page  669.) 

ON  APPLICATION  FOH  REHEARINa. 

5.  COBPOBATIONS — ^**Fl0TITI0U8    INOBEASB   OF    iNDEBUnJNESS"— CONSTI- 

TunoNAL  Provisions;  Under  CJonst.  art.  12,  sec.  6,  providing  that 
all  "fictitious  increase  of  stock  or  indebtedness"  of  a  corporation 
shall  be  void,  indebtedness  incurred  for  less  than  full  consideration  is 
fictitious,  and  that  some  consideration  is  paid  does  not  relieve  the 
indebtedness  from  such  character.     (Page  562.) 

Appeal  by  Emil  S.  Rolapp,  trustee,  against  the  Ogden  & 
Northwestern  Eailroad  Company  and  others. 

From  the  judgment  the  plaintiff  appeals, 

Kevebsbd  with  directions, 

Bicharda,  Davis  &  Boyd  for  appellant 

/•  N.  Kimball  and  Halverson  £  Pratt  for  respondents. 

appelulnt's  points. 

Bid  the  court  err  in  overruling  the  demurrer  of  the  plain- 
tiff to  the  affirmative  answer  of  defendant  Smith?  Or,  in 
other  words,  was  the  court  authorized  to  give  defendant 
Smith  the  relief  given  under  it,  or  under  the  first  part  of  his 
answer! 


iCrofoot  V.  Thatcher,  19  Utah,  212,  67  Pac  171,  75  Am.  St.  Rep.  725. 
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The  answer  upon  which  he  relies  alleges  conclusions  merely 
and  no  specific  facts  and,  hence,  is  insufficient  to  put  the 
plaintiff  upon  a  defense  thereto  and  all  evidence  under  it  was 
erroneous.  That  fraud  must  be  specifically  pleaded  has  been 
repeatedly  established  by  this  court.  {Vorhees  v.  Fisher,  9 
Utah,  303,  at  p.  306;  8elz  v.  Tucker,  10  Utah,  132,  at  p. 
134;  Wilson  v.  Svllivm,  17  Utah,  341,  at  p.  349,  350;  Claf- 
lin  V.  Simon,  1&  Utah,  153,  at  p.  158-9;  Bank  v.  Little,  13 
Utah,  265,  at  p.  274 ;  Vorhees  v.  Bonesteel,  83  U.  S.  16,  21 
L.  Ed.  268  and  cases  cited.) 

Could  defendant  Smith  as  a  subsequent  creditor  attack  the 
validity  of  the  trust  deed  or  bonds,  either  as  to  lack  of  con- 
sideration or  fraud? 

That  he  was  a  subsequent  creditor  clearly  appears  from 
the  pleadings  and  from  his  answer.  He  admits  the  exis- 
tence and  recording  of  the  trust  deed  in  issue  on  February 
20,  1904  (par.  4,  Ab.  51),  and  alleges  his  own  judgment  as 
of  January  and  April,  1908  (Ab.  54).  Then  could  he  attack 
the  conveyance  or  bonds?  The  authoritits  are  to  the  con- 
trary. They  hold  that  subsequent  creditors  have  no  more 
interest  in  prior  conveyances  that  the  debtor  has  made  than 
have  subsequent  purchasers  as  to  prior  conveyances. 
(Toledo  Go.  v.  Continental  Co.,  36  C.  C.  A.  155,  at  p. 
187 ;  Graham  v.  Railroad  Co.,  102  U.  S.  148,  26  L.  Ed.  106 ; 
approved  in  Hollins  v.  Brierfield  Co.,  150  U.  S.  371,  37  L. 
Ed.  1113,  at  p.  1116;  PoHer  v.  Steel,  120  U.  S.  673; 
Schmidt  v.  Dahl,  93  N.  W.  665,  at  p.  668  [Minn.].) 

Even  if  defendant  Smith's  judgments  were  prior  in  time 
to  the  trust  deed^  can  he  attack  it  under  the  answer  ? 

The  cases  go  even  further  than  those  we  have  cited  above 
and  hold  that,  even  if  the  creditor  be,  in  fact,  prior  he  must 
show  certain  facts  or  that  he  has  done  certain  acts  before  he 
can  attack  the  validity  of  an  incumbrance  like  this.  Before 
he  can  attack  a  prior  incumbrance  or  mortgage  he  must  have 
secured  a  judgment,  with  execution  and  return  of  miUa  bona 
or  similar  process.  In  other  words  he  cannot  attack  it  until 
he  has  exhausted  his  legal  remedy ;  and  he  must  show  in  his 
pleadings  for  relief  against  such  prior  incumbrance,  by  prop- 
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er  allegations,  upon  the  ground  of  fraud  or  otherwise!,  that 
he  has  exhausted  such  legal  remedy  before  he  can  afik  for 
equitable  relief.  (Thompson  v.  Van  Vechten,  27  N.  T.  568^ 
582;  Chandler  v.  Golcord,  32  Pac.  330,  at  p.  335  [Okla.] ; 
SvXlivan  v.  MilUr,  13  N.  E.  772,  at  p.  774  [K  Y.]  ;  ToTbert 
V.  Chandler,  18  K  W.  647,  at  p.  648  [Minn.].) 

bjespondent's  poutts. 

The  averments  in  Smith's  answer  are  undoubtedly  suflBi- 
cient  under  the  following  authorities:  {BvU  v.  Ford,  4  P. 
1175;  Thelkel  v.  Scott,  34  P.  851;  Eager  v.  Shindlar,  29 
Cal.  60 ;  In  Be  Patton,  42  P.  459.) 

In  the  case  at  bar,  no  consideration  was  given,  and  the  act 
of  the  board  of  directors  was  tdtra  vires  and  void,  and  Smith 
had  a  right  to  show  the  mortgage  was  a  nullity  regardless 
as  to  whether  he  was  an  existing  or  subsequent  creditor.  But 
it  has  always  been  held  that  that  a  subsequent  creditor  could 
attack  a  voluntary  conveyance  where  it  was  executed  with 
intent  to  deprive  future  creditors  of  the  means  of  enforcing 
the  collection  of  their  debts.  It  was  said  in  Bvrdick  v.  Oill, 
7  Fed.  668 :  "The  well  settled  toIq  is  that  where  a  convey- 
ance is  intentionally  made  to  defraud  creditors,  it  is  void  as 
to  all  subsequent  as  well  as  prior  creditors,'^  and  it  is  certain- 
ly within  the  rule  to  say  that  if  the  conveyance  is  made  with 
a  view  to  defrauding  subsequent  creditors,  it  is,  as  to  them, 
void,  although  all  prior  creditors  are  paid  in  full.  Citing: 
(Story  Eq.  Juris,  362  et  seq.;  Bump  on  Fraudulent  Con- 
veyances, 311 ;  Season  v.  Wheaton,  8  Wheat,  229 ;  Kerr  on 
Fraud  and  Mstake,  206,  207 ;  I  Am.  Lead.  Cases,  Hare  & 
Wallace's  notes  (5  Ed.),  42  and  cases  cited  in  note  2-xx.) 

If  a  person,  when  about  to  contract  debts,  makes  a  volun- 
tary conveyance,  with  actual  intent  to  deprive  his  future 
creditors  of  the  means  of  enforcing  collections  of  their  debts, 
and  this  purpose  is  accomplished,  it  is  very  dear  that  such 
subsequent  creditors  are  injured  and  defrauded.  (Bvr- 
dick   V.    Oill    7    Fed.    668;    Crawford  v.  Beard,  8  P. 
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637 ;  SpucJc  v.  Logan,  99  Am.  St.  Rep.  427 ;  Huggins  v.  Per- 
fine,  68  Am.  Dec.  131;  Brundage  v.  Cheneworth,  63  Am. 
St  Rep.  382 ;  Hagerman  v.  Buchanan,  14  Am.  St  Rep.  732 ; 
Winchester  v.  Charter,  12  Allen,  606 ;  Bump  on  Fraudulent 
Conveyances  (2  Ed.),  319;  24  Cent  Dig.,  Sees.  14-15;  Cds. 
28-30.) 

It  18  not  necessary,  under  the  authorities,  that  the  convey- 
ance should  be  made  with  actual  intent  to  hinder,  delay  or 
defraud  creditors.  "Fraud  is  established  in  such  a  case  by 
inference  or  presumption.  It  may  be  inferred  or  presumed 
from  the  nature  and  character  of  the  transaction  itself  or 
from  facts  or  circumstances  connected  with  it  If  the  nec- 
essary result  of  the  act  is  to  place  the  debtors  property  be- 
yond the  reach  of  legal  process,  so  as  to  delay  creditors,  it 
will  be  presumed  it  was  done  with  fraudulent  intent ^^ 
(Crawford  v.  Beard,  8  P.  641;  Cvicheon  v.  Buchanan,  6O1 
K  W.  766  [Mick]    See  Qustin  v.  Matthews,  26  Utah  168.) 

FRICK,  J. 

On  March  13,  1908,  appellant,  as  trustee,  b^an  this  action 
in  the  district  court  of  Weber  County,  Utah,  to  foreclose  two 
mortgages  in  the  form  of  trust  deeds,  which,  it  was  allied, 
were  executed  and  delivered  to  the  trustee  by  the  Ogden  & 
Northwestern  Railroad  Company,  a  corporation,  hereinafter 
styled  Railroad  Company,  to  secure  the  payment  of  certain 
bonds  issued  by  said  company.  The  first  one  of  the  trust 
deeds  was  dated  February  20,  1904,  and  was  given  to  secure 
eighty  bonds  of  five  hundred  dollars  each,  which  were  dated* 
January  1,  1904,  made  payable  in  twenty  years  from  date 
with  five  per  cent  interest,  payable  semi-annually  on  the  first 
days  of  July  and  January  of  each  year,  interest  paymCTits  to 
begin  with  July  1,  1904.  The  second  trust  deed  bore  date 
September  16,  1904,  and  was  executed  and  delivered  by  said 
Railroad  Company  to  the  trustee  to  secure  forty  bonds  of 
five  hundred  dollars  each,  dated  January  1,  1904,  payable  in 
twenty  years  from  date  with  five  per  cent  interest,  payable 
semi-annually  on  the  first  days  of  July  and  January  of  each 
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year,  interest  payments  to  begin  on  July  1,  1905.  The  com- 
plaint is  in  the  usual  form  in  foreclosure  proceedings  and 
conforms  to  the  statute  of  this  state,  and  each  set  of  bonds> 
and  the  trust  deeds  securing  the  same,  are  set  forth  in  sep- 
arate causes  of  action  in  the  complaint 

The  property  that  was  included  within  the  trust  deeds  is  in 
each  of  said  deeds  described  as  follows :  "All  of  the  real  estate 
and  buildings  of  the  Ogden  &  Northwestern  Railroad  Com- 
pany, all  tracks,  rails  laid,  sidings,  turnouts,  bridges,  depots 
and  stations^  cars,  motors,  engines,  and  other  stock  and  equip- 
ment, snowplows,  tools,  implements,  easements  and  privi- 
leges, materials  on  hand,  furniture,  and  fixtures,  all  fran- 
chises and  rights  of  way,  and  all  personal  property  used  in 
connection  with  the  said  line  of  railway,  now  owned  or  here- 
after acquired,  used  on  the  present  mileage  by  this  company, 
and  to  be  used  in  connection  with  said  line  of  railroad,  be- 
ing located  in  the  counties  of  Weber  and  Box  Elder,  state  of 
Utah.^^ 

The  only  parties  who  were  made  defendants  to  the  action 
when  it  was  commenced  were  the  railroad  company  afore- 
said and  one  A.  R  C.  Smith,  who,  it  was  alleged,  claimed 
"some  interest  or  lien  upon  the  aforesaid  mortgaged  prop- 
erty.'^ Mr.  Smith  died  after  he  had  filed  his  answer,  and  the 
executors  of  his  last  will  and  testament  were  substituted  as 
defendants.  We  shall  treat  the  case  as  if  Mr.  Smith  were 
defending  in  person. 

Mr.  Smith,  in  his  answer,  after  various  admissions  and 
denials,  aflBrmatively  averred  that  he,  on  January  30  and 
April  22,  1908,  obtained  judgments  against  said  company 
in  the  district  court  of  Weber  County,  Utah,  amounting  in 
the  aggregate  to  $3781.25,  which  were  wholly  unpaid;  that 
said  judgments  (one  for  costs  and  the  other  for  damages) 
were  obtained  in  one  action  instituted  against  said  company 
by  said  Smith  to  recover  damages  for  the  destruction  of  his 
property  by  fire  negligently  set  by  the  Railroad  Company. 
We  remark  that  the  property  was  destroyed,  and  said  action 
was  commenced  several  years  after  the  bonds  and  trust  deeds 
37  Utah— ^ 
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in  question  were  executed  and  delivered.  Mr.  Smith  also 
averred  that  the  truat  deeds  set  forth  in  the  complaint  were 
made  and  delivered  "without  any  consideration  moving  to 
his  codefendant  from  the  plaintiff  or  any  other  person."  He 
further  averred  as  follows:  "He  further  alleges  upon  in- 
formation and  belief  that  said  mortgages  were  recorded  by 
his  said  co-defendant  with  the  purpose  and  intent  to  hinder, 
delay,  and  defraud  any  and  all  creditors  that  it  might  there- 
after have,  and  he  further,  upon  his  information  and  belief, 
alleges:  That  said  mortgages  were  delivered  to  the  plain- 
tiff as  aforesaid,  and  accepted  by  him,  with  the  purpose  and 
intent  of  hindering,  delaying,  and  defrauding  this  defendant, 
and  preventing  him  from  enforcing  the  collection  of  his  said 
judgments."  !\£r.  Smith  also  denied  that  the  trust  deeds  were 
ever  delivered  to  the  trustee.  There  was  a  special  demurrer 
interposed  to  the  answer,  but  this  demurrer  did  not  in  any 
way  refer  to  or  assail  any  of  the  matters  aflSrmatively  plead- 
ed, and  hence  is  of  no  importance  now. 

At  the  hearing  the  court  found  the  issues  against  the  ap- 
pellant on  the  first  cause  of  action  and  held  the  first  issue 
of  bonds  and  trust  deed  void  as  against  the  judgments  of  Mr. 
Smith  on  various  grounds,  but  valid  as  against  the  company. 
The  second  issue  of  bonds  and  trust  deed  the  court  held  valid, 
and  also  held  them  to  be  a  prior  superior  li^i  on  the  mort- 
gaged property,  as  against  Mr.  Smith's  judgments.  The 
court  entered  a  decree  of  foreclosure,  ordered  the  mortgaged 
property  sold  and  the  proceeds  applied  as  follows:  (1)  To 
pay  the  amount  found  to  be  due  on  the  second  trust  deed ;  (2) 
to  pay  the  amount  found  due  on  the  judgments  of  Mr.  Smith, 
and  (3)  the  remainder  to  be  paid  to  appellant  as  trustee 
under  the  first  deed.    The  trustee  alone  appeals. 

Some  of  the  findings  of  fact  are  vigorously  assailed.  It  is 
also  contended  that  the  allegations  of  the  answer  were  insuffi- 
cient in  some  particulars  to  authorize  the  relief  granted  by 
the  court  The  pleadings  and  findings  are  very  volumi- 
nous, covering  over  eighty  pages  of  the  printed  abstract.  It 
is  impracticable  to  set  any  of  them  forth  even  in  condensed 
form,  and  we  shall  not  attempt  to  do  so.    Moreover,  the  view 
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we  take  of  the  whole  ease  makes  it  unnecessary  for  us  to 
make  an  extended  statement  of  the  evidence  adduced  at  the 
hearing. 

We  shall  therfore  confine  ourselves  to  a  statement  of  what 
we  deem  to  be  the  material  and  controlling  facts,  as  we  have 
determined  them  from  a  careful  reading  of  the  evidence  con- 
tained in  the  original  bill  of  exceptions,  from  which  it  is 
made  to  appear  that  in  June,  1901,  one  William  A.  Paxton, 
of  Omaha,  Neb.,  as  the  owner,  by  proper  deed  conveyed  to 
David  Ecdes,  of  Ogden,  Utah,  certain  lands  specifically  de- 
scribed in  said  deed,  and  on  which  lands  were  situated  what 
was  commonly  known  as  the  Ogden  Hot  Springs,  all  of 
which,  together  with  the  improvements  surrounding  them,  as 
well  as  the  line  of  railroad  between  Ogden  City  and  said 
springs,  and  all  property  of  every  kind  and  description,  in- 
cluding all  franchises  and  rights  of  all  kinds  connected  with 
said  springs  and  railroad,  were  conveyed  by  said  deed  to  said 
Eccles  for  the  sum  of  $20,000,  which  sum  was  then  and  there 
paid  by  said  Eccles  to  said  Paxton  for  all  of  said  property, 
rights,  and  franchises.  At  or  about  the  time  said  property 
was  purchased  and  paid  for  by  said  Eccles,  he  and  a  number 
of  certain  individuals,  whom  we  shall  refer  to  hereafter,  en- 
tered into  an  agreement  among  themselves  whereby  it  was 
agreed  that  the  railroad  property  aforesaid  should  be  segre- 
gated from  the  springs  property  and  should  be  incorporated, 
and  that  each  one  of  said  individuals  then  agreed  to  and  did 
contribute  a  certain  amount  to  a  fund  which  was  to  be  used 
to  repay  Mr.  Eccles  for  the  amount  he  had  paid  to  Mr.  Pax- 
ton  for  all  of  the  property.  Mr.  Eccles  himself  agreed  to  and 
did  contribute  to  this  fund.  It  was  also  understood  that  each 
person  who  had  contributed  to  the  fund  aforesaid  should  re- 
ceive stock  in  the  railroad  corporation  which  was  to  be  form- 
ed, in  the  amount  that  he  had  contributed  to  said  fund.  In 
other  words,  the  railroad  property  was  to  be  conveyed  by 
Mr.  Eccles  to  the.  corporation  when  organized  as  payment  in 
full  for  two  hundred  shares  of  one  hundred  dollars  each  of 
its  capital  stock,  and  each  one  of  the  persons  aforesaid  was 
to  receive  one  share  of  said  stock  for  each  one  hundred  dol- 
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lars  that  he  had  contributed  to  the  fund  aforesaid.  It  was 
also  agreed  that  when  said  corporation  should  be  organized 
it  should  issue  bonds  to  the  amount  of  $40^000  and  each  one 
who  had  contributed  to  said  fund,  in  addition  to  his  stock, 
should  receive  two  dollars  in  bonds  for  every  dollar  that  he 
had  paid  into  the  fund  as  aforesaid.  The  payments  to  said 
fund  were  made  during  the  summer  of  1901,  and  Mr.  Ecdes 
was  repaid  the  amount  he  had  paid  Mr.  Paxton,  less  the 
amount  he  himself  had  agreed  to  contribute  to  the  fund  afore- 
said. Considerable  time  elapsed  before  the  contemplated 
corporation  was  finally  oi^anized.  When  it  was  organized 
its  authorized  capital  stodc  was  limited  to  $200,000,  which 
was  divided  into  2000  shares  of  $100  eacL  Of  this  amount 
$20,000,  or  ten  per  cent  thereof,  was  paid  up  by  the  persons 
above  mentioned  in  the  manner  aforesaid  and  for  which  each 
one  received  one  share  of  stock  for  every  one  hundred  dollars 
he  had  contributed  as  stated.  On  January  1,  1904,  the  cor- 
poration issued  bonds  to  the  amount  of  $40,000.  These 
bonds  were  issued  in  denominations  of  $500  each,  and  pro- 
vided for  interest  and  were  payable  as  hereinbefore  stated, 
and  were  givai  as  a  bonus  to  the  persons  aforesaid  in  the  pro- 
portion of  two  bonds  for  every  five  shares  of  capital  stock 
which  were  held  by  eadi  of  thenu 

There  is  some  controversy  between  counsel  with  respect  to 
what  constituted  the  actual  consideration  for  the  bonds  de- 
livered as  aforesaid.  In  our  judgment  this  matter  is  put 
beyond  dispute  by  Mr.  Kircher,  the  secretary  of  the  corpora- 
tion, who,  although  an  adverse  witness  in  the  case,  testified 
upon  this  point  as  appears  in  the  original  bill  of  exceptions, 
as  follows :  "Q.  Now,  as  a  matter  of  fact,  you  paid  for  your 
stock  by  having  Mr.  Eccles  transfer  the  railroad  property  to 
the  company,  didn't  you  ?  A.  I  suppose  practically  so,  yes; 
it  is  just  simply  a  question  of  not  issuing  the  stock  at  the 
time  when  we  put  up  our  money.  We  were  not  incorporated 
at  that  time.  Q.  And  on  your  ledger  and  cashbook  you  have 
the  sales  of  these  bonds  dating  away  back  to  1902  ?  A.  The 
bonds  were  not  issued  at  that  time;  they  show  on  their  face 
they  were  not  issued  imtil  January,  1904 ;  they  were  paid  for, 
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but  they  were  not  issued  or  delivered  until  January,  1904. 
Q.  But  you  carried  them  on  your  cashbook  as  having  been 
sold  in  1902  ?  A.  Sure.  I  couldn't  carry  them  any  other 
way.  It  was  understood  we  were  going  to  bond  the  road  for 
that  amoimt  ...  Q.  It  wag  a  fictitious  account  up  to 
1004  ?  A.  Not  as  long  as  it  was  thoroughly  imderstood  we 
were  going  to  bond;  it  was  just  simply  a  delay  in  getting 
the  bonds  printed  and  getting  them  up." 

This  same  witness  also  testified  that  when  the  corporation 
was  organized  and  the  ten  per  cent  of  stock  issued,  he  re- 
ceived five  shares  and  $1000  of  bonds  of  the  first  issue  for  the 
$600  he  had  contributed  to  the  fund  which  was  applied  to 
rqpay  Mr.  Eccles  for  what  he  had  advanced  in  purchasing 
the  railroad  property  and  the  springs  aforesaid.  Two  other 
witnesses  who  were  contributors  to  the  fund  aforesaid  also 
testified  in  the  case.  Mr.  James  Pingree,  who  acted  as  agent 
for  *the  purchaser  in  obtaining  the  property  from 
Mr.  Paxton,  and  who  contributed  $2000  to  the  special 
fund  and  received  $2000  of  the  capital  stock  of  the  railroad 
company,  when  asked  with  respect  to  the  $40,000  issue  of 
bonds,  in  response  to  the  following  questions,  testified  as  fol- 
lows :  "Q.  That  first  issue  of  bonds.  What  became  of  them, 
if  you  know  ?  A.  I  received  bonds  for  the  amount  I  paid 
in;  I  suppose  the  others  did  the  same.  Q.  You  received 
bonds,  yourself,  for  the  amount  you  subscribed?  A.  Yes, 
sir.  Q.  And  you  subscribed  $2000?  A.  Yes,  sir.  Q. 
And  before  that  time  you  had  paid  Mr.  Eccles  the  $2000  ? 
A.  The  $2000  was  paid  and  afterwards  given  to  Mr.  Eccles. 
I  did  not  pay  it  directly  to  him." 

Mr.  Volker,  another  one  of  the  original  subscribers  for 
railroad  stock,  and  who  contributed  to  the  special  fimd  to 
pay  for  the  property,  when  asked  with  respect  to  how  he 
obtained  his  proportion  of  the  $40,000  bond  issue,  in  answer 
to  the  following  questions,  said:  "Q.  Mr.  Volker,  at  the 
time  you  paid  your  subscription,  did  you  receive  any  bonds 
of  the  railroad  company?  A.  Yes,  sir.  Q.  Now,  how 
much  in  amount  ?    A.    If  I  recollect,  two  bonds.    Q.    Two 
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bonds  of  $600  each  ?   A.    Yes,  sir.    Q.    That  was  double  the 
amount  of  your  subscription,  wasn't  it?    A.    Yes,  sir.'* 

Mir.  Kircher,  Mr.  Pingree,  and  Mr.  Volker  were  the  only 
ones  of  the  subscribers  who  testified,  and,  as  appears  from  the 
testimony,  they  all  received  precisely  two  dollars  in  bonds 
for  every  dollar  of  stock  subscribed  for  by  them.  It  is  true 
that  each  one  of  the  subscribers  afterwards  was  assessed  ten 
per  cent,  of  the  amount  of  his  subscription,  which  was  paid, 
and  that  they  subsequently  also  paid  additi<Hial  simis,  so  that 
their  payments  amounted  to  an  additional  $10,000,  which 
will  hereafter  be  more  specially  referred  to. 

Fr(Hn  the  testimony  we  have  quoted  above  it  is  clear,  we 
think,  that  the  bonds  were  primarily  issued  and  delivered 
to  the  subscribers  to  secure  the  amount  of  their  subscriptions. 
That  the  recipients  of  the  bonds  may  also  have  intended  that 
the  bonds  should  evidence  the  additional  payments  may  per- 
haps be  true,  but  this  was  merely  incidental  and  had  nolliing 
to  do  with  the  original  plan  of  issue,  as  appears  from  the 
testimony  we  have  quoted.  The  second  issue  of  $20,000,  it 
appears,  was  purchased  by  the  subscribers  at  fifty  per  cent  of 
their  face  value,  but  with  this  issue  we  are  not  concerned 
now. 

The  names  of  the  subscribers  for  railroad  stock,  and  the 
amount  each  subscribed,  are  as  follows: 

David  Eccles $  9,000  00 

Thomas  D.  Dee 2,000  00 

a  H.  Spencer 2,000  00 

E.  M.  Allison,  Jr.  500  00 

W.   J.   Shealy    500  00 

R  S.  Joyce  600  00 

James  Pingree 2,000  00 

N.  C.  Flygare 600  00 

J.  W.  F.  Volker 600  00 

C.  W.  Nibley 1,000  00 

William    Eccles   1,000  00 

C.  H.  Kircher  500  00 

Total    $20,000  00 
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In  the  articles  incorporating  the  railroad  company  the 
exact  number  of  shares  that  were  paid  for  as  indicated  above 
were  issued,  but  the  distribution  thereof  was  not  quite  in  the 
same  order  or  proportion,  as  appears  from  article  7,  in  which 
the  shares  are  distributed  as  follows: 

David  Eccles   $  4,000  00  40  shares 

Thomas  D.  Dee 5,000  00  50  shares 

a  H.  Spencer 5,000  00  50  shares 

E.  M.  Allison,  Jr 500  00  5  shares 

W.  J.  Shealy 500  00  5  shares 

R  S.  Joyce   500  00  5  shares 

James  Pingree 2,000  00  20  shares 

N.  C.  Flygare 500  00  5  shares 

J.  W.  F.  Volker 500  00  5  shares 

William  Eccles   1,000  00  10  shares 

0.  H.  Kircher 500  00  5  shares 

Total    $20,000  00     200  shares 

It  will  be  noticed  that  David  Eccles  reduced  his  amount 
from  $9000  to  $4000,  Thomas  D.  Dee  and  BL  H.  Spencer 
increased  theirs  from  $2000  to  $5000  each,  and  C.  W.  Nib- 
ley,  with  $1000,  dropped  out  altogether.  These  changes 
and  transfers  were  evidently  made  between  the  time  the 
money  was  originally  paid  and  the  time  when  the  stock  was 
issued  and  the  bonds  distributed.  It  is  also  made  to  appear 
that  the  subscribers  for  the  stock  aforesaid  received  the  whole 
of  the  $40,000  bonds  issued  January  1,  1904,  in  the  proper^ 
tion  we  have  already  stated. 

It  is  strenuously  insisted  that  the  consideration  for  the  first 
issue  of  bonds  was  by  the  subscribers  paid  in  money  as  fol- 
lows: That  after  the  original  agreement  was  entered  into 
and  the  $20,000  subscription  had  been  paid  pursuant  tier©- 
to,  the  subscribers,  by  way  of  an  assesment,  paid  the  further 
sum  of  $10,000  as  a  loan  to  or  for  the  benefit  of  the  Railroad 
Company,  all  of  which  was  paid  before  the  bonds  were  issued 
and  delivered.  From  this  it  is  claimed  that  the  bonds  were 
in  fact  issued  and  delivered  aa  evidence  of  the  said  indebted- 
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nees  and  to  secure  the  same.  There  is  some  evidence  in  the 
record  that  the  subscribers  paid  the  $10,000  as  stated,  but 
that  the  bonds  were  originally  delivered  as  security  therefor 
may  well  be  doubted.  Indeed,  when  the  transactions  are 
viewed  in  the  light  of  the  documentary  evidence,  there  is 
little  room  for  doubt  that  the  bonds  were  agreed  to  be  and 
were  in  fact  delivered  to  the  subscribers  as  a  bonus.  In  this 
connection  it  should  not  be  overlooked  that  each  enbecriber 
received  just  double  the  amount  of  bonds  that  he  subscribed 
for  stock,  and  this  too,  regardless  of  the  amount  he  subse- 
quently paid  on  the  $10,000  assessment  This  fact  squares 
precisely  with  the  manner  in  which  the  bonds  were  distrib- 
uted, as  already  stated.  From  the  testimony  we  have  set 
forth,  and  from  the  manner  the  distribution  on  the  first  issue 
of  bonds  was  made,  we  are  convinced  that  the  claim  that  the 
$40,000  bonds  were  issued  and  delivered  to  secure  the 
$10,000  paid  in  on  the  assessment  is  a  mere  afterthought. 
True,  in  one  sense,  it  may  perhaps  be  conceded  that  the 
bonds  might  be  taken  as  evidencing  the  $10,000,  but  in  our 
judgment,  when  the  idea  of  issuing  bonds  was  originally 
conceived,  and  when  the  original  agreement  was  entered  into, 
the  bonds  were  not  intended  to  secure  anything  except  the 
money  advanced  by  the  subscribers  in  payment  for  the  prop- 
erty purchased  from  Mr.  Paxton.  It  might  as  well  be 
claimed  that  the  second  issue  of  bonds  for  $20,000  was  in- 
tended to  secure  the  $10,000  assessment.  It  is  also  to  be 
remembered  that  it  was  about  the  time  the  Bailroad  Com- 
pany was  organized  and  the  railroad  proper^  and  franchises 
were  conveyed  to  it  another  corporation  was  organized  by 
the  same  individuals  who  had  subscribed  for  the  railroad 
stock.  The  latter  corporation  had  a  capital  stock  of  $20,000, 
all  of  which  was  paid  up  by  conveying  to  it  the  Ogden  Hot 
Springs  property  which  had  been  purchased  from  Mr.  Pax- 
ton  with  the  railroad  property,  which  latter  had  already  been 
conveyed  to  the  Railroad  Company  as  aforesaid.  We  thus 
have  $20,000  worth  of  stock  paid  for  in  the  Railroad  Com- 
pany and  a  like  amount  in  the  Ogden  Hot  Springs  Com- 
pany with  property  which  was  purchased  for  $20,000.     In 
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other  words,  stock  of  the  face  value  of  $40,000  was  paid  for 
with  property  purchased  for  $20,000,  unless  we  allow  the 
$10,000,  which  was  paid  as  an  assessment  by  the  subscribers 
to  railroad  stock,  to  figure  in  the  deal.  We  think  a  fair  in- 
ference from  all  the  evidence,  oral  and  documentary,  is  to  the 
effect  that  the  $20,000  paid  for  the  property  purchased  from 
Mr.  Paxton,  together  with  the  $10,000  paid  as  a  soK»alled 
assessment,  in  fact  constituted  payment  for  $40,000  of  paid- 
up  stock  which  was  issued  to  the  subscribers  of  both  corpora- 
tions, and  that  the  $40,000  bonds  were  intended  and  were 
in  fact  issued  and  delivered  as  a  bonus  to  the  subscribers  as 
aforesaid.  The  claim  that  those  interested  in  the  Railroad 
Company  after  the  bonds  were  issued  made  further  payments 
of  money  to  or  for  the  use  of  said  company  is  entirely  foreign 
to  the  legal  questions  involved  and  may  therefore  be  elimi- 
nated from  further  consideration. 

The  principal  question  to  be  solved  therefore  is  whether 
the  $40,000  bonds  which  were  issued  and  delivered  to  the 
original  subscribers  of  the  stock  of  the  Railroad  Company, 
as  hereinbefore  stated,  can  be  enforced  as  against  corporate 
creditors.  Section  6  of  article  12  of  the  Constitution  of  this 
state,  so  far  as  material  here,  reads  as  follows : 

"Corporations  shall  not  issue  stock,  except  to  bona  fide  subscribers 
thereof  or  their  assig^^e,  nor  shall  any  corporation  issue  any  bond,  or 
other  obligation  for  the  payment  of  money,  except  for  money  or  property 
received,  or  labor  done.  .  .  .  All  fictitious  increase  of  stock  or  in- 
debtedness shall  be  void." 

It  will  be  noted  that  the  Constitution  is  silent  with  regard 
to  how  stock  may  be  paid  for.  Section  316,  Comp.  Laws 
Utah,  1907,  which  forms  a  part  of  the  general  law  on  the 
subject  of  corporations,  provides  that  property  may  be  re- 
ceived in  payment  for  stock,  but  if  this  is  done  the  property 
so  received  must  be  described  in  the  articles  of  incorporation 
and  its  fair  cash  value  must  be  stated,  which  statement,  ex- 
cept for  corporations  created  for  mining  and  irrigation  must 
be  supplemented  by  the  affidavit  of  three  persons  acquainted 
with  the  property,   who  must  state  that  the  property  is 
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reasonably  worth  "the  amount  in  cash''  stated  in  the  articles 
of  incorporation,  and  for  which  it  is  received  by  the  corpora- 
tion. In  section  432,  which  exclusively  relates  to  railroad 
corporations,  it  is  in  substance,  provided  that  a  certificate  of 
incorporation  shall  not  be  issued  to  any  railroad  company 
until  it  shall  be  made  to  appear  by  the  affidavit  of  at  least 
three  of  the  incorporators  that  $1000  for  each  mile  of  the  pro- 
posed railroad  has  been  subscribed,  and  that  ten  per  cent  of 
the  amount  subscribed  by  each  subscriber  has  been  paid. 
Again,  in  section  331,  which  is  the  section  fixing  the  liability 
of  stockholders,  it  is  provided  that  "the  property  of  the  cor- 
poration and  the  unpaid  capital  stock  shall  be  liable  for  the 
debts  of  the  corporation."  The  holder  of  "full-paid"  stock 
is,  however,  discharged  from  all  liability  for  corporate  debts. 
Section  11  of  article  12  of  the  Constitution  of  California 
relating  to  the  matter  now  under  consideration,  reads  as  fol- 
lows :  "No  corporation  shall  issue  stock  or  bonds,  except  for 
money  paid,  labor  done,  or  property  actually  received,  and 
all  fictitious  increase  of  stock  or  indebtedness  shall  be  void." 
We  shall  refer  to  this  provision  again  later. 

If  we  keep  in  mind  all  of  our  own  constitutional  and 
statutory  provisions,  we  think  it  is  manifest  that  it  was  the 
intention  both  of  the  people  who  adopted  the  Constitution 
and  the  Legislature  who  passed  the  foregoing  sections  that 
the  capitol  stock  of  corporations  excepting  those  created  for 
mining  and  irrigation,  shall  represent  full  actual  value,  either 
in  money  or  property,  and  further  that  the  subscribers 
for  stock  shall  pay  one  hundred  cents  on  the  dollar,  or  1 

its  equivalent,  for  the  stock  subscribed  for  by  them, 
and  until  so  paid  that  they  are  liable  to  creditors  of  the  cor- 
poration in  a  proper  proceeding  for  any  balance  remaining 
unpaid  on  their  subscriptions.  No  doubt  when  stock  is  once 
"full-paid,"  whether  in  money,  property,  or  labor,  it  may 
be  bought  and  sold  at  any  price,  but  commercial  or  business 
corporations  in  this  state  may  not  issue  stock  to  their  sub- 
scribers for  less  than  the  face  value  thereof,  which  must  be 
paid  for,  either  in  money  or  property.     If,  therefore,  stock 
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is  issued  to  subscribers  for  less,  it  is  not  "full-paid"  stock 
within  the  purview  of  the  statute,  and  a  subscriber  would  be 
liable  for  any  unpaid  balance  as  aforesaid. 

Under  the  Constitution  corporate  bonds,  or  other  obliga- 
tions for  the  payment  of  money,  may  not  be  issued,  except 
for  money,  or  its  equivalent  in  property  or  labor.  To  issue 
bonds  as  a  bonus  to  subscribers  to  the  capital  stock  of  corpo- 
rations of  this  state  is  therefore  forbidden  by  the  organic 
law.  In  view  of  the  foregoing  what  is  the  status  of  the 
$40,000  bonds  which  were  issued  and  delivered  to  the  origi- 
nal subscribers  for  the  capital  stock  of  the  Railroad  Com- 
pany ?  When  the  corporate  subscribers  thus  paid  in  the  first 
$20,000  they  simply  paid  for  the  amount  of  stock  issued  to 
them  and  were  thus  entitled  to  "full-paid"  stock  for  that 
amount,  but  were  not  entitled  to  anything  else.  The  bonds 
that  were  given  to  them  thus  were  a  mere  gratuity,  unless  it 
can  truthfully  be  said  that  the  bonds  were  issued  and  de- 
livered as  security  for  the  additional  $10,000  which  the  sub- 
sscribers  had  advanced  as  a  loan  either  to  or  for  the  benefit 
of  the  railroad  company  before  the  first  issue  of  bonds  was 
actually  delivered  to  them.  While  it  is  but  natural  that  such 
a  contention  should  now  be  put  forth,  yet  from  the  testimony 
which  we  have  quoted,  and  which  comes  from  the  subscribers 
themselves,  and  for  the  reasons  we  have  already  advanced, 
such  a  contention  seems  entirely  untenable.  But  if  for  ar- 
gument's sake  we  should  assume  that  the  first  issue  of  bonds 
was  delivered  as  security  for  the  $10,000,  then  the  bonds 
would  still  be  in  conflict  with  the  organic  law  of  this  state. 
To  deliver  $40,000  of  bonds  for  $10,000  makes  the  bonds 
fictitious  to  the  extent  of  seventy-five  cents  on  every  dollar. 
Such  bonds  in  the  hands  of  the  original  stockholders  could 
not  be  sustained,  because  directly  contrary  to  the  letter  of 
the  Constitution.  Nor,  from  a  legal  point  of  view  at  least, 
does  it  help  the  matter  any  if  it  be  said  that  the  $40,000 
bonds  were  in  fact  delivered  to  secure  both  the  $20,000  paid 
for  the  two  hundred  shares  of  stock  and  the  additional 
$10,000  paid  afterwards.  So  far  as  the  payment  for  stock 
is  concerned,  that  was  a  payment  by  the  subscribers  to  the 
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corporation  for  stock  and  in  no  sense  a  loan  from  them  to  it 
and  the  law  would  not  permit  such  a  payment  to  be  con- 
verted into  a  loan  nor  repaid  by  the  corporation  to  the  sub- 
scribere,  either  directly  or  indirectly.  {Sawyer  v.  Hoag,  17 
Wall  [U.  S.]  610,  21  L.  Ed.  731.)  The  principle  discussed 
and  applied  in  the  foregoing  case  is  approved  in  Crowfoot  v. 
Thatcher,  19  Utah  212,  57  Paa  171,  75  Am.  St  Rep.  725. 
The  $20,000  therefore  cannot  legally  fonn  any  part  of  the 
consideration  for  the  $40,000  issue  of  bonds; 

As  we  have  already  stated,  we  think  the  inference  is  pal- 
pable that  the  first  issue  of  bonds,  amounting  to  $40,000, 
was  issued  and  delivered  as  a  bonus  to  the  subscribers.  By 
this  method,  the  subscribers  for  the  $20,000  were  thus  not 
only  given  a  promise  in  writing  that  their  subscriptions 
would  ultimately  be  repaid  to  them,  but,  in  addition  to  this, 
an  attempt  was  made  to  secure  them  an  annual  income  of 
ten  per  cent,  on  the  $20,000  actually  paid  in,  in  the  form 
of  five  per  cent  interest  on  $40,000  of  bonds  issued  to  them. 
Any  arrangement  by  which  the  subscriptions  of  the  stock- 
holders are  diverted  from  their  natural  and  legal  purpose  as 
a  fund  for  the  benefit  of  the  creditors  of  the  corporation 
is  against  public  policy  and  void.  This  principle  is  well  and 
clearly  stated  by  Mr.  Justice  Lurton  in  the  case  of  Morrow 
V.  Iron,  etc.,  Co.,  87  Tenn.  262,  10  S.  W.  495,  3  K  R.  A. 
37,  10  Am.  St  Rep.  658,  by  the  following  statement: 

'The  gcheme  proposed,  upon  which  this  corporation  was  to  be  or- 
ganized, fixed  the  capital  stock  at  $350,000.  The  public  has  a  right  to 
presume  that  this  stock  has  been,  in  good  faith,  subscribed,  and  that 
it  will  be  paid.  They  have  also  the  right  to  presume  that  the  fund  thus 
subscribed  and  paid  in  will,  in  good  faith,  be  held  and  preserved  as  a 
capital  and  basis  of  credit  and  confidence.  This  much  is  held  out  to 
the  public  bj  the  representation  that  its  capital  stock  is  $350,000.  But 
nmning  along  with  this  proposition  that  there  shall  be  a  capital  stock 
of  $350,000  is  the  additional  stipulation  that  the  property  of  the  com- 
pany, which  is  to  be  procured  by  means  of  this  capital  stock,  is  to  be 
mortgaged  to  secure  bonds  in  amount  precisely  equal  to  the  whole  cap- 
ital stock,  and  these  bonds,  instead  of  being  sold  for  their  market  value 
and  the  proceeds  applied  to  corporate  uses,  are  to  be  divided  out  among 
the  stockholders.  Says  complainant  in  his  bill:  'Every  subscriber  was 
to  have  bonds  and  also  stock  of  the  company  each  to  the  amount  of  the 
subscription."     The  result  of  this  scheme,  if  it  had  been  carried  out 
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would  have  been  that  each  subscriber  would  have  received  the  obligation 
of  the  company  to  repay  to  him,  with  interest,  his  contribution  to  the 
capital  stock  of  th  company,  and  this  obligation  would  have  been  se- 
cured  by  a  first  mortgage  upon  all  the  company's  property.  It  was  an 
agreement  whereby  the  franchise  was  to  be  secured,  and  at  the  same 
time  deprive  the  public  of  the  security  which  by  law  they  are  entitled  to 
have,  and  upon  which  the  grant  of  the  franchise  depends.  Whatever 
the  real  motive  and  purpose  of  the  promoters  of  this  arrangement  may 
have  been,  its  legal  effect,  if  valid,  would  have  been  to  have  thrown  all 
the  risks  and  hazards  of  the  business  upon  the  public  who  should  deal 
with  it,  while  the  contributors  were  to  reap  all  possible  gains,  and 
should  be  secured  against  loss  in  the  event  the  enterprise  proved  un- 
profitable. Is  a  contract  by  which  a  corporation  agrees  to  repay  to 
the  contributors  of  its  capital  stock  their  several  contributions,  and 
whereby  such  contributions  are  converted  into  corporate  debts,  valid 
even  as  against  the  corporation?  Upon  what  consideration  does  such 
an  agreement  rest  and  what  power  has  a  corporation  to  bind  itself  by 
such  a  contract? 

Counsel  for  appellant  seek  to  distinguish  the  case  at  bar 
from  the  one  just  quoted  from  upon  the  ground  that  in  that 
case  the  bonds  were  delivered  as  a  bonus,  or  as  a  mere  gra- 
tuity to  the  subscribers,  while  in  this  case  it  is  contended 
that  the  $40,000  bonds  actually  secured  advances  of  money 
made  by  the  subscribers  to  the  corporation  in  the  amount 
of  at  least  $10,000.  But,  as  we  have  seen,  this  was  neither 
the  actual  agreement  nor  intention  of  the  parties  in  interest, 
and  when  the  distribution  of  the  bonds  was  made  it  was  not 
made  upon  any  such  basis.  But  if,  for  the  sake  of  ailment, 
we  again  concede  that  the  $10,000  paid  by  the  subscribers 
after  the  first  agreement  to  incorporate  and  before  the  bonds 
were  actually  distributed,  became  a  part  consideration  for 
the  bonds,  yet  the  whole  transactions  is  tainted  with  at  least 
two  vices,  one  of  which  was  the  attempt  to  secure  and  repay 
to  the  subscribers  their  original  subscriptions,  and  the  other 
to  issue  corporate  bonds  to  stockholders  for  much  less  than 
the  face  value  of  the  bonds,  which  is  forbidden  by  the  Consti- 
tution. Being  thus  tainted  we  think  that  as  against  creditors 
of  the  corporation  such  bonds,  while  in  the  hands  of  stock- 
holders who  are  not  purchasers  for  value  and  without  notice, 
are  of  no  force  or  effect,  and  that  as  against  the  corporation 
they  cannot  be  enforced  for  any  amount  in  excess  of  what  the 
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corporation  received  for  them  from  the  stockholders.     We 
think  that  any  amount  in  excess  of  what  was  actually  re- 
ceived by  the  corporation  from  the  stockholders  either  in 
money  or  its  equivalent  for  bonds,  so  long  as  they 
have  not  passed  into  the  hands  of  innocent  holders  2 

for  value  and  without  notice,  is,  in  the  language  of 
the  Constitution,  "a  fictitious  issue  of  indebtedness,"  and  is 
therefore  void. 

As  we  have  pointed  out,  the  Constitution  of  California 
contains  a  similar  provision.  The  only  difference  is  that  the 
language  with  respect  to  the  receipt  of  money  or  its  equiva- 
lent in  the  California  Constitution  applies  to  corporate  stoc^ 
as  well  as  to  corporate  bonds,  while  in  ours  it  is  made  to 
apply  to  bonds  and  other  obligations  for  the  payment  of 
money.  The  provisions  with  regard  to  what  constitutes  full 
payment  for  stock  has  been  frequently  under  consideration 
by  the  Supreme  Court  of  California,  as  appears  from  a  re- 
view of  the  cases  foimd  in  the  case  of  Vermont,  etc.,  Co.  v. 
Declez,  etc.,  Co.,  135  Cal.  579,  67  Pac  1057.  The  Supreme 
Court  of  that  state,  after  considerable  waivering  in  the  case 
last  cited  arrived  at  the  conclusion  that  the  constitutional 
provision  means  that  a  corporation  cannot  legally  dispose  of 
its  stock  for  less  than  par  paid  in  money  or  its  equivalent 
in  property  or  labor.  If  this  be  the  correct  construction  of 
the  provision,  and  we  think  it  is,  then  it  necessarily  follows 
that  what  we  have  said  with  regard  to  what  a  corporation 
of  this  state  is  authorized  to  receive  for  its  bonds,  at  least 
as  between  it  and  its  stockholders,  must  be  the  par  or  face 
value  thereof  paid  in  money  or  its  equivalent  in  either  prop- 
erty or  labor. 

The  Constitution  of  Alabama  contains  a  provision  similar 
to  ours,  and  the  Supreme  Court  of  that  state  has  repeatedly 
held  that  corporate  bonds  cannot  legally  be  issued  to  stock- 
holders, at  least,  for  less  than  the  face  or  par  value  thereof, 
to  be  paid  either  in  money  or  its  equivalent  {American, 
etc..  Go.  V.  Crane,  142  Ala.  620,  39  South.  233 ;  Roman  v. 
Dimmich,  115  Ala.  233,  22  South.  109.)  See,  also,  Far- 
mers' Loan  &  Trust  Co.  v.  San  Diego  8t.  Cwr.  Co.  (C  C), 
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45  Fed.  528,  where  the  doctrine  is  clearly  stated  that  under 
constitution  and  statutory  provisions  like  ours  neither  corpo- 
rate stock  nor  bonds  can  legally  be  issued,  except  for  the 
face  or  par  value  paid  for  in  money  or  its  equivalent. 

We  have  cited  the  foregoing  cases  for  the  sole  purpose 
of  illustrating  the  principle  that  corporate  bonds  may  not, 
as  against  corporate  creditors,  be  legally  issued  and 
delivered  to  subscribers  under  the  circumstances  dis-  3 

closed  by  the  record  in  this  case.     The  question  of 
selliog  or  negotiating  corporate  bonds  to  strangers,  or  what 
the  rights  of  innocent  purchasers  may  be,  is  not  involved 
in  this  case,  and  hence  we  express  no  opinion  with  respect 
thereto. 

It  is,  however,  strenuously  contended  by  the  appellant  that 
the  allegations  of  Mr.  Smithes  answer  were  insuflScient  to 
entitle  him  to  assail  the  bonds  in  question.  In  this  connec- 
tion it  is,  in  effect,  contended  that  unless  Mr.  Smith  was  in- 
jured or  affected  in  his  rights  to  collect  his  judgments  he 
could  not  attack  the  bonds  as  a  mere  creditor  of  the  corpora- 
tion, and  that  he  has  not  alleged  or  proved  that  he  is  so  af- 
fected or  injured.  It  is  undoubtedly  the  law  that,  as  a 
general  rule,  a  judgment  creditor,  before  he  can  invoke  the 
aid  of  a  court  of  equity  in  aid  of  his  judgment,  must 
allege  and  prove  that  he  has  exhausted  his  legal  reme-  4 

dies.  But  the  facts  need  not  always  be  directly 
proved  or  alleged.  This  may  be,  and  often  is,  done  by  in- 
ference. This  principle  is  well  illustrated  by  Chancellor 
Williamson  in  the  case  of  Dunham  v.  Cox,  10  N.  J.  Eq.  437, 
64  Am.  Dec.  460,  and  in  the  case  cited  in  the  note  to  the 
case  of  Massey  v.  Oorton,  90  Am.  Dec  289.  If  all  the  al- 
legations contained  in  both  the  complaint  and  the  answer  filed 
in  this  case  are  considered  together,  and  in  connection  there- 
with the  inferences  that  may  be  deducted  from  such  allega- 
tions, we  are  of  the  opinion  that  the  facts  stated  were  suffi- 
cient to  authorize  a  court  of  equity  to  act  in  this  case,  and 
that  they  were  also  sufficient  to  authorize  Mr.  Smith  to  attack 
the  validity  of  the  bonds  and  trust  deeds.  The  first  issue 
of  bonds  which  were  delivered  to  the  original  subscribers  as 
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a  bonus  were  clearly  void  in  their  hands  as  being  against 
public  policy,  for  the  reasons  hereinbefore  stated,  and  as 
pointed  out  by  Mr.  Justice  Lurton  in  Morrow  v.  Iron,  etc., 
Co.,  supra.  In  legal  effect  those  bonds  were  of  no  greater 
effect  as  against  Mr.  Smith's  judgments  than  if  they  had 
been  issued  for  the  express  purpose  of  defrauding  Mr.  Smith, 
or  to  delay  him  in  the  collection  of  his  judgments.  Mr. 
Smith  had  a  judgment  lien  on  at  least  the  real  property 
of  the  company.  That  he  had,  or  claimed,  such  a  lien  was 
alleged  in  the  complaint  and  admitted  in  the  answer,  where 
it  was  also  more  particularly  stated  what  the  nature  of  the 
lien  was  and  when  it  was  obtained.  From  the  complaint 
it  also  appeared  that  the  corporation  owned  no  property  of 
any  kind  or  character,  nor  could  own  any,  on  which  the  first 
trust  deed  which  was  given  to  secure  the  first  issue  of  bonds 
was  not  claimed  to  be,  and,  prima  facie  at  least,  was  a  liai 
paramount  to  Mr.  Smith's  judgments.  It  would  have  been  a 
needless  thing  therefore  to  have  issued  an  execution  and 
levied  it  upon  the  railroad  property,  because  to  have  done  so 
would  have  ended  only  in  litigation.  We  venture  the  asser- 
tion that  no  one  would  have  been  willing  to  bid  for  or  pur- 
chase the  railroad  property  when  offered  for  sale  under  an 
execution  issued  on  Mr.  Smith's  judgment,  because  to  do  so 
would  simply  have  meant  the  purchase  of  a  law  suit,  of 
which  this  appeal  offers  ample  proof.  While  we  have  no 
desire  to,  nor  do  we,  depart  from  the  salutary  rule  that 
either  a  judgment  or  other  creditor  may  not  ordinarily  in  a 
court  of  equity  assail  the  validity  of  prior  liens  until  such 
creditors  have  exhausted  their  legal  remedies,  yet,  in  view 
of  the  facts  and  circumstances  which  appear  in  this  case,  we 
think  the  court  committed  no  error  in  permitting  Mr.  Smith 
to  attack  the  trust  deeds  in  this  action. 

With  regard  to  the  finding  that  the  first  issue  of  bonds 
and  the  trust  deed  securing  the  same  have  not  been  delivered 
to  the  trustee,  we  are  of  the  opinion  that  the  court  erred. 
We  think  the  evidence  is  not  only  suflScient,  but  is  prac- 
tically uncontradicted  that  the  first  issue  of  bonds  and  trust 
deed  were  both  delivered  to  the  trustee^  but  in  the  view 
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we  have  taken  of  the  case  the  finding  becomes  really  imma- 
terial. This  is  also  true  with  respect  to  all  the  other  findings 
complained  of,  and  hence  it  is  not  necessary  that  we  specially 
pass  upon  those  assignments.  The  same  may  be  said  with 
regard  to  all  the  other  assignments  of  error. 

The  only  question  that  remains,  in  view  of  the  facts  and 
the  law  applicable  thereto,  is,  What  relief  are  the  parties  to 
this  action  entitled  to  ?  We  are  of  the  opinion  that  the  first 
issue  of  bonds  and  the  trust  deed  given  to  secure  it,  as  against 
the  judgments  in  question,  are  void,  and  of  no  force  or  ef- 
fect; that  in  no  event  can  the  stockholders  be  permitted  to 
recover  judgment  on  those  bonds  for  more  than  the  amount 
advanced  to  the  Kailroad  Company  after  they  had  paid 
$20,000  on  their  subscriptions,  in  case  the  court  shall  find 
that  said  sum,  namely,  $10,000  with  interest,  was  intended 
to  be  secured  by  the  first  bond  issue ;  that  the  second  issue  of 
bonds  is  valid  to  the  extent  that  the  subscribers  have  ad- 
vanced money  on  them,  to-wit,  to  the  extent  of  fifty  per  cent, 
of  their  face  or  par  value,  with  interest  as  specified  therein ; 
that  in  view  that  no  complaint  is  made  of  the  ruling  of  the 
district  court  in  holding  that  the  lien  created  by  the  second 
trust  deed  constitutes  a  prior  and  paramount  lien  on  Ijie  rail- 
road property  and  franchises  against  the  judgment  in  ques- 
tion, such  ruling,  so  far  as  this  appeal  is  concerned,  must 
prevail;  that  the  facts  stated  in  the  pleadings  are  sufficient 
to  authorize  the  respondent  to  assail  the  validity  of  the  bonds 
and  trust  deeds  in  a  court  of  equity,  and  that  such  a  court 
has  jurisdiction  in  the  premises. 

In  view,  therefore,  that  the  judgment  appealed  from  is 
for  too  large  an  amount  as  against  all  corporate  creditors  and 
such  stockholders  as  are  not  bond-holders  and  as  against  the 
corporation  itself  for  the  reasons  hereinbefore  stated,  the 
judgment  must  be  and  it  accordingly  is  reversed,  with  direc- 
tions to  the  district  court  to  set  its  findings  of  fact  and  con- 
clusions of  law  aside  so  far  as  they  confiict  with  the  views 
herein  expressed,  or  in  so  far  as  they  are  made  immaterial 
by  reason  thereof;  and  said  court  is  further  directed  to  sub- 
37  Utah--36 
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Btitute  proper  findings  of  fact  and  conclusions  of  law  in 
conformity  with  the  views  herein  expresed ;  further,  to  enter 
a  decree  of  foreclosure  and  order  the  sale  of  the  property  in 
question,  and  to  make  distribution  of  the  proceeds  derived 
from  said  sale  as  herein  directed,  neither  party  to  recover 
costs  on  this  appeal 

STRAUP,  C.  J.,  and  McCARTY,  J.,  concur. 

ON  APPUOATION   FOB  &EHEABII7G. 

Counsel  for  appellant  have  filed  a  petition  for  rehearing. 
The  principal  grounds  allied  in  the  application,  are:  (1) 
That  we  erred  in  the  interpretation  given  the  constitutional 
provision  set  forth  in  the  opinion  respecting  corporate  in- 
debtedness; and  (2)  in  reversing  the  judgment  for  the  sec- 
ond issue  of  bonds. 

As  to  the  first  ground,  counsel  vigorously  contend  that  the 
last  sentence  of  the  section  quoted  by  us  from  the  Constitu- 
tion, namely,  "All  fictitious  increase  of  stock  or  indebtedness 
shall  be  void,"  does  not  mean  that  bonds  issued  and  delivered 
by  a  corporation  to  a  stockholder  for  fifty  cents  on  the  dol- 
lar are  for  that  reason  fictitious  to  any  extent  It  is  strenu- 
ously argued  that  if  the  indebtedness  of  the  corporation  is 
based  upon  any  consideration  whatever  passing  to  the  corpo- 
ration, such  indebtedness  is  not  fictitious,  and  that  the  fram- 
ers  of  the  Constitution  did  not  intend  otherwise  in  adopting 
section  5  of  article  12  of  the  Constitution  which  we  have 
copied  into  the  original  opinion. 

We  cannot  agree  with  this  contention.  If  such  a  con- 
struction should  be  given  to  that  section  it  might  as  well  have 
been  left  out  of  the  Constitution,  because  such  a  con- 
struction would  rob  the  section  of  all  force  and  effect  5 
Before  the  Constitution  of  this  state  was  thought  of  a 
total  want  of  consideration  vitiated  any  corporate  bond  or 
other  evidence  of  indebtedness,  at  least  as  between  the  par- 
ties and  all  those  who  could  not  claim  to  be  innocent  pur- 
chasers for  value  and  without  notice.     If,  therefore,    we 
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should  hold  as  counsel  contend,  the  constitutional  provision 
would  in  legal  effect  amount  to  no  more  than  a  declaration 
of  the  law  in  force  before  the  Constitution  was  adopted  by 
the  people  of  this  state.    We  cannot  adopt  this  view. 

We  are  forced  to  the  conclusion  that  in  adopting  the  con- 
stitutional provision  with  respect  to  corporate  indebtedness 
both  the  f ramers  of  that  instrument  and  the  people  who  rati- 
fied it  meant  just  what  they  said,  namely,  that  all  fictitious 
indebtedness  should  be  void.  By  this  they  meant  that  cor- 
porations may  not  indirectly  secure  corporate  subscribers  by 
issuing  bonds  and  delivering  them  to  such  subscribers  as  a 
bonus,  or  to  dispose  of  them  to  the  stockholders  for  a  mere 
fraction  of  their  face  value.  Those  who  are  related  to  the 
corporation  no  doubt,  if  acting  in  good  faith,  may  advance 
money  or  property,  or  perform  services  for  such  corporation 
and  may  in  cnsideration  therefor  receive  its  bonds  or  other 
evidence  of  indebtedness  from  it ;  but  if  they  do  so  they  must 
be  limited  in  their  claims  to  the  amount  or  value  of  the 
consideration  which  they  gave  for  the  bonds  or  the  other 
evidences  of  indebtedness.  Whatever  the  corporation  prom- 
ised to  pay  in  excess  of  this  constitutes  a  fictitious  indebted- 
ness. If  this  is  not  so,  why  were  corporations  as  artificial 
persons  singled  out  in  the  Constitution  ?  Why  not  have  left 
the  subject  of  fictitious  bonds  or  other  evidences  of  indebted- 
ness to  be  dealt  with  as  the  common  law  stood  upon  that 
subject,  and  which  law  applied  to  all  indebtedness  whether 
incurred  by  a  natural  or  an  artificial  person?  Since  the 
Constitution  refers  only  to  artificial  persons,  namely,  cor- 
porations, upon  the  subject  of  fictitious  indebtedness,  we 
must  assume  that  it  was  intended  to  change  the  law  upon 
that  subject  so  far  as  such  artificial  persons  are  concerned, 
or  the  law  would  have  been  left  as  it  was  and  would  then 
have  remained  applicable  to  all  persons  alike,  whether  nat- 
ural or  artificial.  We  are  well  satisfied  with  the  conclusion 
reached  in  the  opinion  upon  this  point. 

It  is,  however,  suggested  by  counsel  that  since  we  inti- 
mate that  the  rule  laid  down  in  the  opinion  as  applicable  to 
stockholders  may  not  be  applied  to  other  holders  of  corporate 
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bonds  or  evidence  of  indebtedness,  this  distinction  will  be 
both  unfair  and  diffcult  of  application.  A  sufficient  answer 
to  this  suggestion  at  this  time  is  that  we  dealt  only  and 
could  deal  only  with  bond-holding  stockholders  in  the  original 
opinion.  We  excluded  innocent  purchasers  of  bonds  for 
value  and  without  notice  from  the  opinion  for  obvious  rea- 
sons. As  to  what  shall  constitute  innocent  purchasers  of 
corporate  bonds  who  purchase  for  value  and  without  notice, 
and  what  the  rights  of  such  purchasers  are  under  the  con- 
stitutional provision  referred  to,  can  be  best  determined  when 
that  question  is  presented  for  decision.  That  good  reasons 
may  exist  for  making  a  distinction  between  stockholders  as 
corporate  creditors  and  others  who  in  in  no  way  are  related 
to  the  corporation  is  obvious.  We  have  not  attempted  to, 
nor  are  we  laying  down  any  rule  upon  that  subject.  We 
leave  it  just  where  we  think  the  Constitution  of  this  state 
has  placed  it.  In  passing  we  remark,  however,  that  we  cannot 
see  wherein  either  right  or  justice  will  greatly  suffer  if  a 
corporate  creditor  (who  is  not  an  innocent  purchaser  of  cor- 
porate bonds)  is  required  to  receive  from  the  corporation 
in  payment  for  his  claim  the  exact  amount,  with  interest, 
that  he  advanced  to  the  corporation.  Nor  can  we  see  how 
business  interests  will  be  adversely  affected  if  a  particular 
subscriber  to  corporate  stock  is  prevented  from  securing  his 
subscription  by  a  lien  on  the  corporate  property,  to  the  preju- 
dice of  general  creditors  and  other  innocent  stockholders. 
The  doctrine  announced  in  the  opinion  practically  goes  no 
farther  than  this. 

With  regard  to  the  second  ground  urged  by  counsel,  we 
are  of  the  opinion  that  counsel  have  misconceived  the  effect 
of  the  conclusion  reached  T)y  us  with  respect  to  the  priority 
of  lien  for  the  second  installment  of  bonds.  While  it  is 
true  that  we  said  that  the  second  installment  of  bonds  was 
valid  only  for  fifty  cents  on  the  dollar,  we  nevertheless  did 
not  modify,  nor  attempt  to  modify,  the  judgment  for  the 
full  amount  of  said  installment,  because  that  part  of  the 
judgment  was  not  complained  of  by  any  one.  In  saying 
therefore  that  those  bonds  were  invalid  to  the  extent  of  fifty 
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cents  on  the  dollar  we  meant  that  this  was  the  I^al  effect 
of  the  constitutional  provision  in  question,  but  in  view  that 
no  complaint  was  made  of  the  judgment  which  was  for  the 
full  amount  of  the  value  of  the  bonds,  the  judgment  would 
not  be  disturbed  upon  that  branch.  The  statement  in  the 
original  opinion  may  not  have  been  as  clear  upon  that  point 
as  it  could  have  been  made,  but  with  what  we  have  now  said 
there  can  be  no  further  misapprehension. 

We  cannot  agree  with  counsel,  however,  that  we  erred  in 
reversing  the  judgment  for  the  reason  that  it  was  excessive. 
"No  other  conclusion  than  the  one  reached  in  the  original 
opinion  is  permissible.  The  judgment  in  favor  of  appellant, 
in  so  far  as  the  amount  thereof  is  concerned,  reads  as  fol- 
lows: "That  the  plaintiff  to  have  and  recover  of  the  de- 
fendant, the  Ogden  &  Northwestern  Railroad  Company,  the 
sum  of  seventy-five  thousand,  two  hundred  and  fifty-three 
dollars  ($75,253)."  This  judgment  is  entered  as  an  en- 
tirety and  covers  every  bond  that  was  issued  and  delivered 
by  the  railroad  for  any  purpose,  or  to  any  one.  The  other 
matters  contained  in  the  judgment  almost  entirely  refer  to 
the  liens  and  to  the  priority  of  such  liens.  The  judgment, 
therefore,  with  respect  to  the  amount  for  which  it  was  ren- 
dered, came  before  us  as  a  whole  and  we  had  to  review  it  as 
such.  The  only  reason  we  did  not  review  that  portion  of 
the  judgment  which  established  a  first  lien  in  favor  of  ap- 
pellant for  the  full  amount  of  the  second  issue  of  bonds  was 
because  that  part  of  the  judgment  was  expressly  excluded 
from  the  notice  of  appeal  and  no  one  who  was  interested 
or  had  a  right  to  complain  complained  of  it  in  this  court. 
This,  however,  does  not  apply  to  that  part  of  the  judgment 
we  have  herein  set  forth  in  full.  As  to  that  various  excep- 
tions were  taken  and  urged  upon  us  for  consideration.  We 
held  the  first  issue  of  bonds  as  void  in  toto  as  against  re- 
spondent Smith,  and  void  as  against  the  Railroad  Company 
in  BO  far  as  it  is  not  supported  by  a  consideration  other  than 
what  the  holders  thereof  paid  upon  their  stock  subscription. 
There  being  no  finding  upon  that  particular  question,  and  no 
proper  finding  being  possible  upon  that  point  under  the  evi- 
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denoe  as  it  now  stands,  we  reversed  the  judgment  for  $75,253 
as  excessive  and  remanded  the  cause  to  the  district  courts  so 
that  that  court  may  ascertain  the  amount,  if  any,  that  the 
judgment  should  be  upon  the  first  bond  issue,  enter  judg- 
ment therefor,  and  then  order  the  judgment,  executed  by  or- 
dering a  sale  of  the  property,  and  divide  the  proceeds  of 
sale  in  the  order  herein  suggested. 

In  view  that  the  result  reached  in  the  former  opinion 
is  right,  the  judgment  there  entered  with  the  foregoing  ex- 
planations is  adhered  to. 

No  reasons  appearing  why  a  rehearing  should  be  granted, 
the  application  is  denied. 

STRAUP,  C.  J.,  and  McCARTT,  J.,  concur. 


HOLT  V.  NIELSON  et  aL 

No.  2104.    Decide  June  6,  1910   (109  Pae.  470). 

1.  Tbial — ^iNSTBucnoNS  Alreadt  Given.  Where  the  substance  of  a 
requested  charge  was  fully  given  by  the  court,  the  requested  in- 
struction was  properly  refused.     (Page  571.) 

2.  AcnoK — SpuTTma  Causes  of  Action.  An  action  based  on  the 
breach  of  a  different  agreement  from  that  on  the  breach  of  which 
the  present  suit  is  based  was  a  different  cause  of  action,  so  that 
there  could  be  no  question  of  spUtting  of  a  cause  of  action.  (Page 
671.) 

3.  Appeal  and  Ebbob— -Habmlbss  Bbbob:— AninssiON  of  Evuxbnob. 
Any  error  in  excluding  the  answers  to  certain  questions  was  not 
prejudicial  to  defendants  where  they  got  such  evidence  before  the 
jury  at  different  times  during  the  trial.     (Page  573.) 

4.  Witnesses — Appeal  and  Ebbob— Discbetion  of  Tbial  Goubx^ 
Cbobs-Examination.  Considerable  discretion  is  vested  in  trial 
courts  as  to  the  questions  allowable  on  cross-examination  to  test 
the  memory  or  credibility  of  witnesses;  and,  in  the  absence  of  pre- 
judicial abuse  of  such  discretion,  a  judgment  will  not  be  reversed 
for  error  in  unduly  restricting  or  extending  the  scope  of  cross- 
examination,  i     (Page  573.) 


I  Anderson  v.  Salt  &  O.  Ry.  Co.,    35  Utah,  509,  101  Pac.  579. 

/Google 


Digitized  by  ^ 


Holt  v.  Nielson  et  ai^  667 


6.  WiTNBSSES — "ExAunnATiov — Redibbct  Examination.  In  an  action 
for  damages  for  failure  to  deliver  three  hundred  sheep,  where  a 
witness  was  asked  on  cross-examination  whether  defendant  had  not 
sold  certain  rams  which  did  not  include  the  rams  in  controversy,  a 
question  on  redirect  examination  as  to  how  much  defendant  got  for 
a  certain  lot  of  sheep  was  not  proper  redirect  examination,  and  was 
properly   excluded.    (Page  578.) 

6.  Appeal  and  Ebbob— -HABHUfiss  Ebbob— -Exolusion  or  Evidbngb. 
Any  error  in  excluding  such  question  could  not  have  injured  defend- 
ant.    (Page  573.) 

7.  Appeal  and  Ebbobt— Scopb  or  Review — ^Reason  fob  Ruling — ^Ex- 
clusion OF  Evidence.  If  a  ruling  excluding  answers  to  certain 
questions  was  correct  for  any  reason  whatever,  no  error  was  com- 
mitted in  excluding  them.     (Page  573.) 

8.  PucADiNG — Pleading  bt  Refesbnce.  An  answer  by  referring  to 
pleadings  in  a  former  action  made  such  pleadings  a  part  of  it  by 
reference.     (Page  576.) 

9.  Tbial — ^Abouhent — CoMUEprr  on  Pusadinos — ^Pbopebtt.  If  plead- 
ings in  a  former  action  are  made  a  part  of  the  answer  in  the  pre- 
sent action  by  reference  thereto,  counsel  can  comment  thereon  in 
argument  in  the  same  manner  as  on  the  answer  in  the  present  action. 
(Page  576.) 

10.  Appeal  and  Ebbob —  Vebdict — Conclusiveness.  Where,  though 
the  jury  could  have  found  a  larger  verdict  for  plaintiff  than  it  did, 
they  were  also  justified  in  finding  for  defendant,  the  verdict  for 
plaintiff,  under  proper  instructions,  cannot  be  disturbed  on  appeal, 
though  the  appellate  court  might  have  decided  differently.  (Page 
577.) 

11.  Tbial— Findings  bt  Coubt^-CJonfobmitt  to  Evidence— Heabs at, 
Hearsay  evidence  could  be  ignored  by  the  court  in  making  findings  on 
questions  of  fact.     (Page  577.) 

12.  Witnesses — Subpoena — Sebvicb — ^Pebsons  Authobized  to  Sebvb. 
A  subpoena  may  be  served  by  any  person.     (Page  578.) 

13.  Witnesses— Mileage  Fees.  Comp.  Laws  1907,  sec.  994,  entitles 
every  witness  legally  required  to  attend  the  district  court  to  one 
dollar  and  one-half  for  each  day's  attendance,  and  twenty  cents 
for  each  mile  necessarily  traveled  in  going,  and  section  3419  pro- 
vides that  service  of  a  subpoena  is  made  by  showing  the  original 
and  delivering  a  copy  to  the  witness  personally,  or  by  leaving  a 
copy  of  the  same  with  some  suitable  person  at  the  place  of  his  abode. 
Held,  that  where  a  witness  leaves  his  home  pursuant  to  a  subpoena 
or  is  served  while  away  from  home  and  returns  to  •his  home  in  due 
course  of  business  before  going  to  testify,  he  may  claim  mileage  fees, 
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and  witnesses  who  were  notified  at  their  homes  by  telephone  by  the 
sheriff  that  he  had  subpoenas  for  them,  and,  pursuant  to  such 
telephone  communication,  came  to  the  place  of  trial,  were  entitled 
to  mileage  feea  from  their  homea  to  such  place.     (Page  579.) 

14.  WmnESSKS— MiLBAGS  Fixs— ^OiBQAixT  Requibbd  to  Attend.''  A 
witness  may  waive  the  manner  of  service  and  accept  service  in 
some  other  form  though  not  in  strict  compliance  with  the  statute, 
and  he  will  be  required  to  obey  a  subpoena  so  served,  so  that  such 
witnesses  were  'Hegally  required  to  attend,"  within  Comp.  Laws 
1907,  sec  994,  so  as  to  be  entitled  to  mileage  fees  from  their  home 
to  the  place  of  trial.     (Page  680.) 

Appeal  from  District  Court,  Third  District;  Hon.  M.  L. 
Ritchie,  Judge. 

Action  by  Robert  N.  Holt  against  A.  J.  Neilson  and  an- 
other, copartners  as  Nielsen  &  Eeames. 

Judgment  for  plaintiff.    Defendants  appeaL 

AFFIBMEl)ii 

Moyle  &  Van  Cott  for  appellants. 
Stewart  <6  Stewart  for  respondents. 

FRICK,  J. 

Respondent  brought  this  action  against  the  appellants  to 
recover  damages  for  their  failure  to  deliver  to  him  300  head 
of  buck  sheep  which  respondent  under  the  terms  of  a  written 
agreement  or  bailment  had  delivered  to  appellants,  and  which 
agreement  was  set  forth  in  full  in  the  complaint,  and,  further, 
to  recover  damages  for  the  value  of  certain  wool  which  ap- 
pellants had  obtained  from  said  sheep,  and  which  it  was 
allied  appellants  had  converted  to  their  own  use.  In  their 
answer  appellants  admitted  the  receipt  of  "300  head  of  rams" 
from  respondent,  and  denied  generally  all  the  other  auc- 
tions of  the  complaint.  As  affirmative  defense  appellants  set 
forth  in  their  answer  that  they  had  at  a  specified  time  re- 
turned to  respondent  "229  head  of  said  rams  referred  to  in 
the  agreement  mentioned  in  plaintiff's  complaint."     As  a 
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plea  of  accord  and  satisfaction,  appellants  further  averred 
that^  at  a  time  subsequent  to  the  delivery  of  said  229  head, 
they  had  also  delivered  "38  head  of  defendants'  rams"  which 
were  delivered  and  accepted  "in  full  satisfaction,  discharge, 
payment  and  delivery"  for  the  rams  set  forth  in  respond- 
ent's complaint.  As  a  further  defense,  appellants  set  forth 
in  their  answer  that  respondent,  before  the  bringing  of  this 
action,  had  instituted  a  former  action  against  the  appellants; 
that  in  said  action  certain  matters  relating  to  the  cost'  of 
keeping  and  feeding  the  sheep  in  question  were  in  issue; 
that  respondent  failed  to  set  forth  in  said  action  the  matters 
now  in  issue,  and,  "because  of  his  failure  so  to  do,  he  has 
waived  any  and  all  rights  which  he  may  have  in  the  premises, 
and  is  thereby  barred  and  estopped"  from  maintaining  the 
present  action.  Respondent  filed  a  reply  in  which  he  denied 
the  a£Srmative  matters  set  up  in  the  answer,  except  that  he 
had  prosecuted  a  former  action.  He,  however,  alleged  in 
his  reply  that  both  the  parties  and  subject-nmtter  in  the 
former  action  were  different  from  what  they  were  in  the 
present  one.  A  trial  upon  the  foregoing  issues  to  a  jury  re- 
sulted in  a  verdict  for  the  respondent.  The  court  entered 
judgment  upon  the  verdict,  from  which  appellants  prosecute 
this  appeal. 

There  are  seventy-seven  errors  assigned.  The  alleged  er- 
rors relate  to  the  admission  and  exclusion  of  evidence;  to 
the  giving  of  certain  instructions  to  the  jury,  and  the  refusal 
to  give  certain  requests  asked  by  appellants;  to  misconduct 
on  the  part  of  respondent's  counsel  at  the  trial ;  and  to  errors 
committed  in  refusing  to  retax  costs.  In  appellants'  brief 
the  errors  that  are  argued  are  presented  under  twenty  dif- 
ferent heads.  We  remark  that  the  record  is  quite  voluminous, 
and  the  evidence  is  not  of  that  character  which  permits  us 
to  set  it  forth,  even  in  condensed  form.  Nor  would  a  state- 
ment of  the  facts  be  of  any  particular  advantage  to  either  of 
the  parties,  the  court  or  any  one  else.  In  view  of  the  numer- 
ous assignments,  and  their  character,  we  can  do  no  more 
than  to  give  our  conclusions  in  the  briefest  possible  terms. 
If  we  deem  it  necessary  to  refer  to  any  of  the  facts,  we  shall 
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do  so  in  oonnection  with  the  diBCussion  of  the  particular  as- 
signment Nor  can  we  devote  space  for  the  purpose  of  in- 
serting the  numerous  instructions  that  are  complained  of  nor 
the  requests  which  were  refused.  The  instructions  were  quite 
long.  They  covered  all  the  issues,  and  fairly  presented  the 
theories  of  both  sides  to  the  jury.  We  shall  only  refer  to 
the  instructions  by  number,  and,  where  necessary,  state  the 
subject  to  which  they  relate.  For  convenience,  we  shall  con- 
sider the  assignments  in  the  order  in  which  they  are  pre- 
sented in  appellants'  brief. 

The  first  one  relates  to  an  alleged  error  in  giving  instruc- 
tion No.  4.  In  this  instruction  the  court  simply  laid  down 
a  guide  for  the  jury  to  follow  for  the  purpose  of  determining 
the  number  of  sheep  appellants  should  account  for  to  re- 
spondent. In  the  latter  portion  of  the  instruction,  the  court 
referred  to  the  thirty-eight  head  which  appellants  claim  were 
received  by  respondent  as  an  accord  and  satisfaction,  as  set 
forth  in  their  answer.  By  inserting  that  matter  the  instruc- 
tion became  a  little  obscure.  If  it  is  read  and  considered 
in  connection  with  the  instructions  which  follow  it,  the  jury 
could  not  have  been  misled.  Moreover,  the  instruction  is 
excepted  to  as  a  whole,  and  we  do  not  think  it  id  bad  in  its 
entirety.  We  cannot  say,  however,  that  the  appellants  were 
prejudiced  by  the  giving  of  this  instruction. 

The  next  error  assigned  refers  to  instruction  No.  6,  as 
given  by  the  court.  We  cannot  agree  with  counsel  for  ap- 
pellants in  their  interpretation  of  that  instruction.  Viewing 
it  as  a  whole  and  in  the  light  of  the  evidence,  we  are  of  the 
opinion  that  the  court  committed  no  prejudicial  error  in  giv- 
ing it 

Nor  is  the  alleged  error  with  respect  to  the  giving  of 
instruction  No.  6  availing.  Here  again  the  exception  is  to 
the  whole  instruction.  The  instruction,  however,  states  a 
correct  proposition  of  law  when  applied  to  the  issues. 

The  objection  to  instruction  No.  7  cannot  be  sustained. 
While  the  instruction  is  not  as  clear  and  explicit  as  it  could 
have  been  made,  it  nevertheless,  when  considered  as  a  whole, 
fairly  states  the  law  applicable  to  both  the  issues  and  the 
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evidence  so  far  as  either  or  both  are  covered  by  it.  When  this 
charge  is  considered  in  connection  with  the  other  charges 
given  by  the  court,  appellants  have  no  cause  for  complaint. 

There  is  no  merit  to  the  contention  that  the  court  erred  in 
giving  instruction  No.  8  to  the  jury.    Nor  did  the  court  err 
in  refusing  appellants'  request  No.  5,  if  for  no  other 
reason  than  that  the  substance  of  the  request  was  1 

fully  covered  by  instruction  No.  13  given  by  the 
court.  The  same  result  must  follow  with  respect  to  the  al- 
lied error  in  refusing  appellants'  request  No.  12.  In  No. 
19  of  the  court's  instructions  all  that  appellants  asked  was 
given  in  language  even  more  favorable  to  them  than  that  con- 
tained in  their  request  just  referred  to. 

It  is  urged  with  some  vigor  that  the  court  erred  in  refusing 
appellants'  request  to  direct  a  verdict  for  them.  The  con- 
tention is  apparently  based  upon  that  part  of  a£Srmative  mat- 
ter contained  in  the  answer  by  which  appellants  had  set  forth 
that  respondent  had  waived  or  lost  his  right  to  recover  in 
this  action  because  he  had  failed  to  set  forth  the  matter  in 
issue  in  this  action  in  a  former  action.  We  have  carefully 
examined  the  pleadings  in  the  former  action,  and  nothing 
that  was  in  dispute  in  this  action  was  involved  in  the  former. 
Nor  can  we  see  how  respondent  could  have  litigated  the 
matters  set  forth  in  the  complaint  in  this  action  in  the  former 
one.  That  action  was  based  on  a  different  agreement — one 
that  was  entered  into  at  a  different  time.  The  present  action 
was  therefore  not  for  the  same  cause  of  action. 
The  question,  therefore,  is  not  one  of  "splitting"   a  2 

cause  of  action  and  bringing  two  actions  where  the 
law  allows  but  one,  and,  if  it  is  not,  we  know  of  no  law  or 
reason  that  requires  a  party  to  join  all  the  causes  of  action 
he  may  have  against  one  or  more  individuals  in  one  action 
or  oomplaint.  There  is  no  contention  that  the  matter  in- 
volved in  this  suit  was  res  judicata,  and.  hence  the  court  was 
dearly  right  in  refusing  the  request. 

The  next  assignment  relates  to  some  remarks  the  judge 
made  during  the  trial  in  the  presence  of  the  jury.  In  doing 
so,  it  is  C(mtended  error  resulted  because  the  judge  in  what 
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waa  said  "invaded  the  province  of  the  jury."  What  the 
court  said  follows :  "As  I  understand  you,  he  qualified  it  to 
that  extent  on  cross-examination  himself.  I  do  not  see  that 
there  is  anything  to  rebut  or  anything  to  deny.  The  state- 
ment that  is  strongest  against  his  interest  is  always  that 
one  that  is  entitled  to  be  considered."  In  referring  to  the 
original  bill  of  exceptions,  it  is  there  disclosed  that  the  re- 
marks made  by  the  judge  were  called  forth  by  a  colloquy 
between  counsel  with  respect  to  what  a  witness  had  or  had 
not  testified  to.  In  making  the  statement  the  judge  was  ad- 
dressing respondent's  counsel,  and  in  that  connection  referred 
to  the  witness,  as  appears  in  the  forgoing  quotation.  We 
cannot  see  how  appellants  could  have  been  prejudiced  by  what 
the  court  said  under  any  condition  in  view  of  the  circum- 
stances under  which  the  statement  was  made.  The  conten- 
tion that  the  court  committed  error  is  in  our  judgment  wholly 
without  merit. 

The  next  two  assignments  relate  to  similar  remarks  of 
the  court.  In  our  opinion  appellants  could  have  been  af- 
fected in  no  legal  right  in  anything  the  court  said.  Without 
setting  forth  the  statements  attributed  to  the  judge,  it  must 
suffice  to  say  that  it  is  not  easy  to  conceive  how  the  judge 
could  have  said  anything  less  harmful  under  the  circum- 
stances than  he  did,  if  he  said  anything  at  all  on  the  subject. 

The  next  four  assignments  relate  to  errors  which  it  is 
alleged  the  court  committed  in  sustaining  certain  objections 
to  certain  questions  appellants'  counsel  propounded  on  crosft- 
examination  to  repondent  when  testifying  as  a  witness  in  his . 
own  behalf.  In  again  referring  to  the  original  bill  of  ex- 
ceptions, it  is  made  to  appear  that  counsel  for  appellants 
sought  to  have  respondent  answer  the  question  why  he  did 
not  include  in  the  former  action  the  matters  set  forth  in 
the  present  complaint  The  objection  that  the  question  was 
not  proper  cross-examination  was  sustained.  This  same  ques- 
tion was  subsequently  asked  at  three  different  times  and  in 
three  different  ways,  and  the  objection  thereto  was  sustained 
upon  the  same  grounds.  This  is  what  is  covered  by  the  four 
assignments  aforesaid.     In  ruling  on  the  objection,  the  bill 
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of  exceptions  shows  that  the  court  in  addressing  appellants' 
counsel  said:  "The  present  ruling  of  the  court  is  that  it  is 
not  proper  cross-examination.  Tou  may  have  an  opportunity 
at  the  proper  time  when  you  offer  your  evidence."  Moreover, 
if  it  were  conceded  (a  matter  not  decided)  that  technically 
the  court  erred  in  excluding  the  answer  of  the  witness  at 
the  time,  yet  it  is  apparent  from  the  whole  record  that  ap^ 
pellants's  counsel  at  different  times  during  the  trial 
got  all  of  this  evidence  before  the  jury,  and  thus  ob-  3,  4 
tained  the  full  benefit  of  the  questions.  This  was  all 
he  was  entitled  to,  and  hence  no  prejudicial  error  was  com- 
mitted in  sustaining  the  qbjections  just  referred  to.  In  this 
connection  it  is  well  to  remember  that  considerable  discretion 
is  vested  in  trial  courts  with  respect  to  the  extent  that  cross- 
examination  shall  be  allowed  in  testing  the  memory  or  on 
any  matters  affecting  the  credibility  of  the  witness,  and 
unless  it  is  made  apparent  that  this  discretion  has  been 
abused,  to  the  prejudice  of  the  losing  party,  a  judgment  will 
not  ordinarily  be  reversed  for  a  mere  error  in  either  restrict- 
ing or  extending  the  scope  of  the  cross-examination.  {Arir 
derson  v.  Salt  Lake  &  0.  By.  Go.,  35  Utah,  509,  101  Pac. 
679.) 

There  is  no  merit  in  the  next  three  assignments,  and  for 
that  reason  we  shall  not  discuss  them. 

Nor  did  the  court  err  in  sustaining  the  objection  of  re- 
spondent's counsel  to  a  certain  question  asked  by  appellant's 
counsel  of  Mr.  Howard,  who  testified  as  a  witness  on  behalf 
of  appellants.  The  question  was  propounded  on  redirect 
examination.  On  cross-examination  the  witness  had  been 
asked  with  respect  to  whether  Mr.  Nielsen  had  not  sold  cer- 
tain rams,  which  in  no  way  were  related  to  or  had  any  con- 
nection with  the  rams  in  controversy.  On  redirect  counsel 
for  appellants  asked  the  witness  this  question:  "How  much 
did  Nielsen  get  a  head  for  this  whole  lot  he  sold  to  Adams  P' 
By  this  lot  counsel  meant  a  certain  lot  of  sheep.  The  court 
refused  to  permit  the  witness  to  answer  over  respondent's 
objection.  We  cannot  conceive  how  appellants  were  preju- 
diced by  this  ruling.  Moreover  the  ruling  was  clearly 
right^  if  for  no  other  reason  than  that  the  question  5|  6^  7 
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was  not  proper  redirect  examination.  If  the  ruling  was  right 
for  any  reason,  the  court  committed  no  error. 

The  next  assignment  refers  to  a  question  asked  a  witness 
with  regard  to  the  number  of  sheep  appellants  had  returned 
to  respondent,  and  the  witness  answered  "192."  Counsel 
contend  this  eveidence  was  entirely  immateriaL  If  their 
theory  of  the  case  were  accepted  as  the  true,  or  only  possible 
one,  this  contention  might  be  sound.  Under  respondentia 
theory  of  both  the  facts,  and  the  law  applicable  thereto,  the 
evidence  was,  however,  quite  material.  What  weight,  if  any, 
the  answer  of  the  witness  should  be  given,  under  all  the  cir- 
cumstances, was  a  question  for  the  jury.  The  court  com- 
mitted no  error  in  permitting  the  answer.  Again,  if  the  court 
erred  in  permitting  it,  we  cannot  see  in  what  way  the  answer 
was  prejudicial  to  the  appellants'  rights. 

The  next  assignment  relates  to  the  exclusion  of  appellants' 
Exhibit  No.  4.  The  exhibit  was  an  agreement  in  writing 
entered  into  between  a  witness  for  respondent  and  one  of 
the  appellants  relative  to  a  sale  and  transfer  of  a  large  num- 
ber of  sheep.  The  witness  had  testified  to  the  condition  and 
value  of  the  sheep  respondent  had  bailed  and  delivered  to 
appellants  under  the  contract  in  question,  and  also  to  the 
value  and  condition  of  those  that  appellants  had  redelivered 
to  respondent  under  said  contract.  Exhibit  No.  4  contained 
certain  statements  with  respect  to  the  condition  and  value 
of  the  sheep  therein  referred  to,  which  statements  appellants' 
counsel  contend  did  not  square  with  the  statements  of  the 
witness  while  testifying  in  this  case.  It  is  also  contended 
that  the  statements  contained  in  Exhibit  No.  4  and  the  state- 
ments of  the  witness  were  contradictory  or  conflicting,  and 
therefore  the  exhibit  should  have  been  admitted  to  contradict 
the  statements  of  the  witness  with  a  view  of  aflFecting  his 
credibility.  An  examination  of  the  bill  of  exceptions  again 
discloses  that  coimsel  were  not  hampered  in  any  way  in  get- 
ting before  the  jury  all  matters  that  in  any  way  affected  or 
could  affect  the  credibility  of  the  witness  above  referred  to. 
Exhibit  No.  4  was  not  proper  evidence  for  any  purpose  in 
this  case,  and,  in  view  of  the  surrounding  circumstances, 
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Mrhat  was  contained  therein  was  not  an  admission  of  any  fact 
by  the  witness  which  would  in  any  way  have  contradicted 
or  affected  the  weight  of  his  testimony,  even  though  the  writ- 
ing had  not  been  excluded  for  other  good  and  sufficient  rea- 
sons. The  court  committed  no  error  in  excluding  the  exhibit. 
It  is  very  strenuously  insisted  that  the  court  erred  in  over- 
ruling appellants'  motion  for  a  new  trial.  The  apparent  con- 
tention— indeed,  the  only  available  one,  in  view  of  what  we 
have  already  said — is  that  a  new  trial  should  have  been 
granted  upon  the  ground  of  misconduct  on  the  part  of  coun- 
sel for  the  prevailing  party.  The  alleged  misconduct  is 
made  to  appear  from  an  affidavit  made  by  counsel  for  appel- 
lants. The  affidavit  is  to  the  effect  that  counsel  for  respond- 
ent, at  the  trial,  and  during  his  closing  argument  to  the  jury, 
"frequently  referred^'  to  certain '  pleadings  which  were  at- 
tempted to  be  filed  in  a  former  action,  and  to  which  we  have 
already  referred ;  that  the  pleadings  so  referred  to  by  counsel 
were  in  fact  not  permitted  to  be  made  a  part  of  the  plead- 
ings in  the  former  action,  and  never  were  offered  or  intro- 
duced in  evidence  in  the  present  action;  that,  in  answer  to 
appellants'  counsel's  argument  that  the  present  action  was 
commenced  in  bad  faith,  and  without  right  on  the  part  of 
respondent,  counsel  for  respondent  referred  to  said  pleadings 
and  to  their  contents,  and  argued  to  the  jury  that  the  reason 
that  the  matters  complained  of  in  the  present  action  were  not 
litigated  in  the  former  action  was  because  the  court  on  mo- 
tion of  appellants  had  eliminated  the  same  from  the  plead- 
ings in  said  action.  Counsel  for  appellants  therefore  con- 
tend that  in  this  way,  and  over  their  objection,  respondent's 
counsel  was  permitted  to  refer  to  extrinsic  facts  not  in  evi- 
dence, and  by  reason  thereof  appellants  were  prejudiced 
before  the  jury.  In  view  of  what  is  contained  in  the  an- 
swer of  appellants,  and  in  the  light  of  all  that  transpired  at 
the  trial  in  the  presence  of  the  court  and  jury,  as  disclosed 
by  the  record,  we  are  not  prepared  to  assent  to  counsel's  con- 
clusions, namely,  that  respondent's  counsel  had  not  the  right 
to  make  the  answer  he  did  make  to  the  arguments  of  counsel 
for  appellants,  or  that  making  it  in  the  manner  it  was  made 
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that  appellants  were  prejudiced,  or  that  they  can  now  com- 
plain. In  appellants'  answer  filed  in  this  case  all  the  plead- 
ings in  the  former  action — ^that  is,  the  complaint,  the  amend- 
ed complaint,  the  so-called  cross-complaint,  and  the  reply 
thereto — ^were  all  "made  a  part  hereof  by  reference ;'' 
that  is,  all  the  pleadings  in  the  former  action  were  8 

made  a  part  of  appellants'  answer  by  reference.  The 
matter  objected  to  was  contained  in  one  of  the  pleadings 
aforesaid,  but  was  not  permitted  as  a  part  of  the  pleadings 
or  issues  in  that  case.  It  is  apparent,  however,  that  appel- 
lants intended  to,  and  for  the  purpose  of  bringing  the  for- 
mer pleadings,  whether  they  controlled  on  the  former  trial 
or  not,  into  this  case,  they  made  them  a  part  of  their  answer 
by  reference.  Whether  pleading  by  reference  is  good  prac- 
tice or  not  is  not  the  question  now.  The  only  question  is 
whether  appellants  did  not  by  their  own  act  make  the  former 
pleadings  a  part  of  the  answer  in  this  case  to  the  same  extent 
as  if  the  same  had  actually  been  incorporated  into  their 
answer.  If  they  did,  and  we  are  of  the  opinion  that  this 
was  both  the  intended  and  actual  effect  of  what  was  done, 
then  counsel  for  the  respondent  had  the  same  right  to 
refer  to  the  pleadings  in  the  former  action  that  he  9 

he  had  to  refer  to  anything  that  was  contained  in  ap- 
pellants' answer,  and  no  one  contends  that  he  was  not  au- 
thorized to  refer  to  matters  contained  in  the  answer,  although 
not  formally  introduced  in  evidence  in  this  case.  In  view 
of  all  the  conditions  and  circumstances  disclosed  by  the  rec- 
ord in  this  case  (and  our  decision  is  limited  to  these) ,  we 
are  of  the  opinion  that  the  trial  court  would  not  have  been 
justified  in  granting  a  new  trial  upon  the  ground  just  dis- 
cussed, and  hence  appellants  have  no  l^al  cause  for  com- 
plaint. 

One  cannot  read  the  brief  of  counsel  for  the  appellants 
without  being  impressed  that  they  feel  that  their  clients  have 
been  prejudiced  by  the  rulings  of  the  trial  court  in  the  mat- 
ters to  which  we  have  referred.  Upon  reading  the  entire 
record,  however,  the  disinterested  and  unbiased  mind  be- 
comes convinced  that  the  alleged  errors  are  more  apparent 


Digitized  by 


Google 


Holt  v.  Nielson  et  al.  577 

than  real — technical  rather  than  substantial.  Many,  if  not 
all,  of  counsels^  contentions  must,  therefore,  be  attributed  to 
their  zeal  in  attempting  to  protect  at  all  hazards  the  interests 
of  their  clients.  Zeal,  when  not  permitted  to  go  to  extremes, 
is  not  only  pardonable,  but  even  commendable.  Counsel 
should,  however,  remember  that  zeal,  like  the  microscope, 
magnifies  and  distorts  only  to  him  who  applies  it  to  the  ob- 
ject or  image.  To  all  others  all  things  retain  their  natural 
size  and  due  proportions.  The  court  in  dealing  with  a  subject 
must  therefore  deal  with  it  in  its  natural  proportions,  and  in 
doing  so  must  necessarily  disappoint  counsel  at  times.  In 
this  case  the  evidence  is  such  that  the  jury  might  well  have 
rendered  a  verdict  for  a  larger  amount  for  the  respond^it, 
and  they  would  also  have  been  fully  justified  in  finding  in 
favor  of  the  appellants.  These  matters,  however, 
were  for  the  jury  to  determine,  and  if  they  did  so  10 
under  proper  directions  from  the  court,  with  regard 
to  the  law  applicable  to  the  facts,  the  judgment  of  the  jury 
must  prevail,  although  not  in  accord  with  what  we  might 
have  done.  In  looking  over  the  entire  charge  of  the  court, 
we  cannot  find  anything  except  mere  verbal  inaccurides, 
which,  however,  were  not  of  the  character  that  would  either 
benefit  one  side  or  prejudice  the  other.  In  the  trial  of  the 
case  the  court  was  very  liberal  in  admitting  evidence,  and 
both  sides  were  given  ample  opportunity  to  develop  their  re- 
spective theories  and  to  present  them  to  the  jury.  After 
viewing  the  case  in  the  light  of  the  whole  record,  we  are  un- 
able to  find  any  prejudicial  error  on  the  merits  of  the  case. 

Finally,  it  is  contended  that  the  court  erred  in  overruling 
appellants^  motion  to  retax  costs.  The  record  as  pre- 
sented on  this  point  is  not  satisfactory.  So  far  as  the  1 1 
record  discloses,  the  only  evidence  with  respect  to  the 
matters  complained  of  was  hearsay,  and  hence  the  court 
might  have  ignored  it.  Assuming,  however,  for  the  purposes 
of  this  decision  that  the  evidence  was  sufficiait  to  raise  the 
point,  the  question  still  remains  whether  appellants'  conten- 
tions should  prevail.  The  matter  arose  as  follows  ICespond- 
37  Utah— 37 
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ent,  before  the  trial,  had  a  subpoena  issued  in  due  form,  in 
which  the  names  of  at  least  four  of  his  witnesses  were  in- 
serted. These  witnesses  lived  in  Salt  Lake  County,  but  some 
distance  from  Salt  Lake  City,  where  the  court  was  held.  The 
return  of  the  sheriff  showed  due  service  on  the  witnesses 
named,  and  they  all  attended  and  testified  in  the  case.  Coun- 
sel for  appellants  in  his  affidavit  in  support  of  the  motion  to 
retax  costs,  in  substance,  states  that  the  deputy  sheriff  told 
counsel  that  the  deputy  had  served  the  subpoena  as  follows: 
After  receiving  the  subpoena  he  telephoned  the  witnesses  at 
their  homes  that  he  had  a  subpoena  for  them  requiring  their 
attendance  at  the  trial  of  this  case ;  that  the  witnesses  there- 
upon came  to  Salt  Lake  City,  and,  when  they  arrived  there, 
the  sheriff  gave  each  of  them  a  copy  of  the  subpoena,  and 
made  service  and  return  as  required  by  law.  Section  994, 
Comp.  Laws  1907,  in  substance,  provides  that  every  witness 
"legally  required  to  attend  the  district  court  ...  is  en- 
titled to  $1.50  for  each  day's  attendance,  and  twenty  cents 
for  each  mile  actually  and  necescarily  traveled,  in  going 
only."  Section  3419,  in  part,  provides  that  the  "service  of 
a  subpoena  is  made  by  showing  the  original  and  delivering  a 
copy,  or  a  ticket  containing  its  substance,  to  the  wit- 
ness personally,  or  by  leaving  a  copy  with  some  suit-  12 
able  person  at  the  place  of  his  abode."  Service  of 
subpoenas  may  be  made  by  any  person. 

It  is  contended  that  the  witnesses  were  not  properly  served 
with  subpoenas,  and  were  not  ^legally  required  to  attend 
the  district  court,"  and  hence  not  entitled  to  milage.  Coun- 
sel have  not  referred  us  to  any  authorities  upon  the  subject, 
and  have  submitted  the  matter  upon  the  several  sections  of 
the  statute  we  have  referred  to.  In  view  of  the  authorities 
that  we  have  been  able  to  find  by  independent  research,  we 
think  a  witness  within  the  distance  that  he  could  be  legally 
required  to  attend  court  when  served  with  a  subpoena  may 
waive  the  manner  of  service  and  may  accept  service  in  soma 
other  form,  though  not  in  strict  compliance  with  the  statute, 
and,  when  he  does  so,  he  will  be  required  to  respond  in  obedi- 
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ence  to  the  subpoena  the  same  as  though  served  in  strict  con- 
formity with  the  statute. 

In  the  case  entitled  Mt  Olivet,  etc.,  Ass'n  v,  Dalton,  53* 
Mo.  App.  345,  the  rule,  as  stated  in  the  syllabus,  is  as  follows : 
"A  witness,  who  accepts  service  of  a  subpoena,  attends  under 
process  and  not  voluntarily,  and  is  entitled  to  his  costs,  in- 
cluding mileage.**  This  case  is  followed  in  McHoney  v.  Ker- 
win,  56  Mo.  App.  459.  In  Feree  v.  Strome,  1  Teates  (Pa.) 
303,  it  is  held  that  "a  witness  may  by  his  own  act  dispense 
with  the  legal  forms  of  serving  a  subpoena,  and  will  be  under 
contempt  for  non-attendance."  Practically  the  same  rule  is 
laid  down  in  Chic,  etc..  By.  Co.  v.  Dunning,  18  HI.  494.  In 
Pike  V.  Nash,  16  How.  Prac  (N.  Y.)  53,  it  is  held  that  a  wit- 
ness, although  served  at  a  point  other  and  nearer  to  the  court 
than  his  home,  is  nevertheless  entitled  to  mileage  for  the  en- 
tire distance  between  the  court  and  his  home.  The  doctrine 
laid  down  in  the  foregoing  cases  seems  both  reasonable  and 
just.  Suppose  the  sheriff  a  day  or  several  days  before  the 
trial  of  this  case  had  met  respondent's  witnesses  in 
Salt  Lake  City,  and  had  there  served  them  with  the  13 
subpoena  in  due  form,  could  they  not  have  gone  to 
their  homes  in  the  meantime  and  on  the  day  they  were  re- 
quired to  attend  court  have  returned  to  Salt  Lake  City,  and 
thus  become  entitled  to  mileage  for  the  distance  between 
their  home  and  Salt  Lake  City  ?  Where  is  there  any  differ- 
ence in  principle  between  the  supposed  case  and  the  one  at 
bar  ?  In  this  case  the  witnesses  were  in  fact  duly  served  with 
a  subpoena,  but  the  service  was  made  in  Salt  Lake  City,  and 
not  at  their  homes.  The  witnesses  in  a  strict  legal  sense  were 
then  legally  required  to  attend  court,  although  they  were 
served  at  a  place  other  than  their  homes.  We  think  a  'rea- 
sonable construction  of  our  statute  with  respect  to  the  allow- 
ance of  mileage  requires  us  to  hold  that  mileage  be  allowed 
for  the  entire  distance  between  the  home,  the  abode  of  the 
witness,  and  the  place  where  the  court  is  held,  or  where  he  is 
required  to  attend,  and  not  only  from  the  place  where  he  was 
served  with  a  subpoena.  From  what  we  have  said,  we  do  not 
wish  to  be  understood  as  holding  that  a  witness  may  claim 
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mileage  from  his  home  in  case  he  is  suddenly  called  on  to 
testify  while  he  is  in  court,  or  if  found  in  the  street  or  else- 
where at  or  near  the  place  of  holding  court  What  we  mean 
is  that  if  a  witness  leaves  his  home  in  obedience  to  a  sub* 
poena,  or  if  he  is  served  with  a  subpoena  while  away  from 
home,  and,  before  being  required  to  testify,  he,  in  due  course 
of  his  business,  returns  to  his  home,  then  the  foregoing  rule 
applies,  and  the  witness  is  entitled  to  mileage.  In^this  case 
there  is  no  evidence  that  the  witnesses  were  not  served  some 
time  before  the  day  of  the  trial,  and  that  they  did  not 
in  due  course  of  business  return  to  their  homes  and  14 
from  thence  return  to  testify  in  the  case.  The  ruling 
of  the  court,  therefore,  cannot  be  said  to  be  erroneous.  If 
such  is  not  the  construction  to  be  placed  upon  the  statute, 
then  litigants  may  frustrate  the  entire  purpose  of  the  statute 
by  watching  for  and  embracing  the  opportunity  to  serve  wit- 
nesses when  they  are  at  or  near  the  place  where  court  is  heli 
Moreover,  we  cannot  see  why  a  witness  may  not  waive  ?trict 
compliance  with  the  statute  with  respect  to  service  of  a  sub- 
poena, and  yet  be  legally  required  to  attend  court  No  doubt 
in  order  to  be  required  to  attend  the  witness  in  the  first  in- 
stance may  insist  upon  strict  legal  service,  but  it  seems  to  us 
that  the  decisions  in  which  it  is  held  that  he  may  accept  sub- 
stituted service  and  still  be  required  to  attend  are  manifestly 
based  on  good  reason  and  sound  legal  principles. 

In  so  far  as  the  facts  disclosed  by  the  record  are  concerned 
the  trial  court  could  therefore  have  adopted  either  view  of  the 
law  as  outlined  herein,  and  still  have  avoided  legal  error  in 
overruling  appellants'  motion  to  retax  costs. 

The  judgment,  therefore,  should  be,  and  it  accordingly  is, 
affirmed,  with  costs  to  respondent. 

McCAETY,  J.,  and  LEWIS>  District  Judge,  concur. 
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SCHUYLER  et  aL   v.   SOUTHERN  PACIFIC  COM^ 

PANY. 

Ko.  2034.    Decided  August  28,  1909.    On  Rehearing  June  2,  1910  (109 

Pac.  458). 

1.  Appeal  and  EsBoit— Time  fob  Takiko  Appeal — Computation. 
Though  the  yerdict  was  rendered  more  than  six  months  before  the 
perfection  of  an  appeal,  the  appeal  will  not  be  dismissed  on  the 
ground  that  it  was  not  taken  in  time,  where  it  sufficiently  appears 
from  the  record  that  it  was  taken  within  the  statutory  period  frmn 
the  date  of  the  order  overruling  a  motion  for  a  new  triaL  (Page 
585.) 

2.  Removal  ow  Causes — Gbounds  fob  Remotal— Cases  Abisino  Un- 
VBR  Constitution  and  Law  op  United  States — ^Allegations  op 
Pleadings.  In  an  action  against  a  carrier  for  the  death  of  an 
assistant  chief  mail  clerk,  the  complaint  alleged  that  deceased,  while 
not  on  duty,  was  riding  on  defendant's  train,  under  an  engagement 
between  defendant  and  the  United  States  government  to  transport 
the  mail,  together  with  the  mail  clerks  and  employees  in  the  rail- 
way mail  service,  and  that  it  was  necessary  for  deceased  in  the 
discharge  of  his  duties  to  ride  in  the  mail  cars,  and  that  while  he 
was  "necessarily  in  a  certain  mail  car"  operated  by  defendant,  and 
while  he  was  being  so  transported  by  defendant  ''for  a  consideration'' 
and  under  arrangements  between  defendant  and  the  "government 
of  the  United  States,"  the  train  was  derailed,  and  deceased  was 
killed.  Held,  that  the  complaint  did  not  present  a  case  of  a  civil 
nature  at  law,  arising  imder  the  Constitution  and  laws  of  the 
United  States  within  the  meaning  of  the  removal  act,  in  that  it 
involved  the  question  as  to  whether  under  Const.  U.  S.  art.  1,  sec. 
8,  declaring  that  Congress  shall  have  power  to  establish  post  offices 
and  post  roads.  Act  Cong.  March  3,  1897,  c.  385,  29  Stat.  644,  per- 
taining to  the  messenger  service  in  connection  with  railroads,  Act 
Cong.  Feb.  4,  1887,  c.  104,  24  Stat.  379  (U.  S.  Comp.  St.  1901,  p. 
8164),  and  acts  amendatory  thereof,  including  Act  June  29,  1906, 
c.  3591,  34  Stat.  584  (U.  S.  Comp.  St.  Supp.  1909,  p.  1149),  Act 
Cong.  June  13,  1898,  c.  446,  30  Stat.  440,  and  Act  Cong.  June  9, 
1896,  c.  386,  29  Stat.  313  (U.  S.  Comp.  St.  1901,  p.  2724),  and 
acts  amendatory  thereof  and  supplemental  thereto,  relating  to  the 
transportation  of  railway  mail  clerks,  and  the  Hepburn  Act  (Act 
June  29,  1906,  c.  3591,  sec.  1,  par.  4,  34  Stat.  584  [U.  S.  Comp.  St. 
Supp.  1909,  p.  1151]),  prohibiting  common  carriers  engaged  in 
interstate  commerce  from  issuing  or  giving  free  interstate  trans- 
portation for  passengers,  a  mail  clerk  in  the  railway  mail  service 
of  the  United  States  when  not  engaged  in  the  discharge  of  his  duties 
as  a  mail  clerk,  and  when  traveling  for  his  own  convenience  and 
purpose,  can  lawfully  be  given  free  interstate  transportation,  since 
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the  complaint  did  not  show  on  its  face  that  deceased's  right  to 
transportation  was  derived  from  the  federal  statutes,  or  that  his 
cause  of  action  was  based  on  such  statutes.     (Page  587.) 

8.  Removal  of  Causes— Gbounds — Cases  Abisino  Under  Constitu- 
tion AND  Laws  of  the  Unttbd  Staiss.  A  case  cannot  be  re- 
moved simply  because  in  the  progress  of  the  litigation  it  may  be 
necessary  to  give  a  construction  to  the  Constitution  or  laws  of  the 
United  States.     (Page  588.) 

4.  Infants— -AoTioNS  bt— Appointment  of  Guabdian  Ad  Lrmc. 
Comp.  Laws  1907,  sec  2907,  2908,  providing  that,  when  an  infant 
is  a  party,  he  must  appear  either  by  his  general  guardian  or  by  a 
guardian  ad  litem  appointed  by  the  court  in  which  the  action  is 
pending,  and  that  a  guardian  ad  litem  may  be  appointed  in  any 
case  when  it  is  deemed  by  the  court  in  which  the  action  is  pro- 
secuted expedient  to  represent  the  infant,  though  he  may  have  a 
general  guardian  and  may  have  appeared  by  him,  authorizes  the 
appointment  of  a  guardian  ad  litem  for  resident  and  nonresident 
minor  plaintiffs  as  well  as  resident  and  nonresident  minor  defend- 
ants.    (Page  588.) 

6.  Tbiai>-Instructtons — ^Dutt  of  Jubt  to  Cbet.  The  jury  is  bound 
to  follow  instructions  of  the  court,  whether  such  instructions  are 
right  or  wrong.     (Page  598.) 

6.  Cabbiebs — Who  Abb  Passengebs — Bubden  of  Pboof.  In  an  action 
for  the  death  of  a  railway  mail  clerk,  the  burden  of  proving  that 
deceased  was  in  the  discharge  of  his  official  duties  at  the  time 
of  the  accident  in  which  he  was  killed  is  on  plaintiff.     (Page  593.) 

7.  Tbiaij — iNSTBUcnoNS — Weight  of  Evidence.  In  an  action  against 
a  carrier  for  the  death  of  a  railway  mail  clerk,  an  instruction  that 
it  is  to  presumed  that  deceased  was  in  the  railway  car  lawfully 
and  rightly  in  the  discharge  of  his  official  duties  as  such  mail  clerk» 
and  the  burden  is  on  defendant  to  overcome  that  presumption  by 
affirmative  proof  and  by  a  preponderance  of  evidence,  but  that  pre- 
sumption would  be  overcome  if  it  was  shown  by  affirmative  proof 
and  by  preponderance  of  the  evidence  that  he  was  not  in  the  dis- 
charge of  his  official  duties,  was  erroneous,  as  invading  the  province 
of  the  jury  on  the  weight  to  be  given  a  mere  inference  of  fact.  (Page 
598.) 

8.  £viDENOB — ^Bubden  of  Pboof.  An  evidentiary  showing,  however 
strong,  made  by  a  party  having  the  affirmative  of  an  issue,  whether 
by  direct  evidence  of  the  witnesses  or  indirect  evidence  of  inferences 
«nd  presumptions,  does  not  cast  the  burden  on  the  other  party  to 
prove  the  negative,  but  the  burden  of  proof  in  either  ease  remains 
throughout  with  him  who  has  the  affirmative.     (Page  594.) 
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ON  REHEARING. 

0.  Cabbiebs — Who  Abb  Passengebs — Evioenck.  In  an  action  against 
a  carrier  to  recover  for  the  death  of  a  railway  mail  clerk,  evidence 
held  insufficient  to  support  a  finding  that  at  the  time  of  the  acci- 
dent in  which  decedent  was  killed  decedent  was  on  defendant's 
train  in  the  discharge  of  duties  pertaining  to  the  railway  mail  ser- 
vice.    (Page  596.) 

10.  Cabbiebs — Injubies  to  Passengebs — Pleamno — ^Vabiancb.  In  an 
action  against  a  carrier  to  recover  for  the  death  of  one  alleged  to 
have  heen  a  passenger,  there  can  he  no  recovery  on  the  ground  of 
ordinary  negligence  of  defendant  in  injuring  a  person  not  a  pas- 
senger.    (Page  597.) 

11.  Cabbiebs — Injtjbies  to  Passengebs — ^Pleading  and  Pboof — "Mat- 
EBiAL  Vabiance."  Where  a  complaint  alleged  that  plaintiff's  de- 
cedent at  the  time  of  his  negligent  killing  hy  defendant  carrier  was 
in  the  discharge  of  his  duties  as  a  railway  mail  clerk,  a  recovery 
may  he  had,  though  the  evidence  estahlishes  that  decedent  at  the 
time  of  the  fatal  accident  was  not  in  the  discharge  of  his  duties  as 
a  mail  clerk,  but  was  a  gratuitous  passenger,  as  a  carrier  owes  the 
same  degree  of  care  in  the  transportation  of  a  gratuitous  passen- 
ger as  in  the  case  of  a  passenger  for  hire;  and  hence  the  variance 
was  not  material  within  the  meaning  of  Ck>mp.  Laws  1907,  sees. 
3001-3003,  providing  that  no  variance  between  the  allegations  and 
the  proof  is  to  be  deemed  material  unless  it  has  actually  misled  the 
adverse  party  to  his  prejudice.     (Page  697.) 

12.  Cabbiebs — Injxtbies  to  Passengebs — Question  fob  Jubt.  In  an 
action  against  a  carrier  to  recover  for  the  death  of  railway  mail 
clerk,  evidence  held  to  conclusively  show  that  decedent  at  the  time 
of  his  death  was  rightfully  on  defendant's  train  so  as  to  warrant 
the  direction  of  a  verdict  in  favor  of  plaintiff  on  the  issue  as  to 
whether  or  not  he  was  a  trespasser  on  the  train.     (Page  600.) 

18.  Statutes — Constbuction — Executive  Oonstbuction.  While  the 
rulings  of  the  Interstate  Commerce  Commission  as  to  the  construct- 
ion to  be  g^'ven  to  federal  statutes  relating  to  interstate  commerce 
will  be  given  great  weight  by  the  courts  in  determining  the  mean- 
ing of  such  statutes,  such  weight  is  not  to  be  accorded  to  such  rul- 
ings where  they  are  given  in  a  non-official  character  and  in  response 
to  private  inquiry.     (Page  004.) 

14.  Cabbiebs — ^Rbouiation — ^Fbee  Tbanspobtation.  0)ngres8  may  in 
prohibiting  interstate  carriers  from  issuing  free  transportation  ex- 
cept such  persons  from  the  operation  of  the  general  prohibition  as 
it  may  see  fit.     (Page  604.) 

16.  Statutes — Constbuction — Exceptions.  An  exception  of  a  partic- 
ular thing  from  the  operation  of  the  general  words  of  a  statute 
tends    to    show  that  it  was  the  opinion  of  the  lawmakers  that 
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the  thing  excepted  would  have  been  within  the  general  words  had 
not  the  exception  been  made.     (Page  604.) 

10.  Cabbdebs— Who  Abb  PASscifCTBS— Flos  TBANSPOSTATioir— 'Tas- 
8BNQKB8  FOB  HiBB."  Employees  of  the  railway  mail  service,  travel- 
ing in  the  postal  or  mail  cars  in  diarge  of  the  mails  under  a  con- 
tract between  the  government  and  the  carrier  for  the  carriage  of 
mail  and  the  mail  clerks,  are  "passengers  for  hire^  to  whom  the 
carrier  owes  the  same  duty  that  it  owes  to  the  passengers  riding 
upon  the  train  in  so  far  as  its  liability  for  personal  injuries  arising 
from  its  negligence  is  concerned.     (Page  <M)4.) 

17.  STATimBS— OoirsTBUonoN->ExoBPTioH8  nr  Penal  Statotbs.  Ex- 
ceptions in  penal  statutes  ought  to  be  liberally  construed  in  favor 
of  him  who  is  charged  with  a  violation  of  the  statute.     (Page  606.) 

18.  Cabbibbb — IifTEBSTATB  Tbanspobtatxon — Passbs.  The  Hepburn 
act  (Act  June  29,  1906,  c.  3591,  sec.  1,  par.  4,  34  Stot.  684  fU.  S. 
Comp.  St.  Supp.  1909,  p.  1151]),  providing  that  no  carrier  subject 
to  the  provisions  of  the  act  shall  issue  in  interstate  commerce  free 
transportation,  except  to  railway  mail  service  employees,  cannot  be 
construed  to  prohibit  the  issuance  of  a  free  pass  to  an  employee  of 
the  railway  mail  service  for  transportation  of  such  employee  while 
not  in  the  actual  discharge  of  his  official  duties.     (Page  606.) 

19.  CabRIBBS — INJUBIES  TO  Passengbb— Fbeb  Tbakspobtation — VlOIA- 
TioN  OF  Statute.  Where  an  interstate  carrier  issued  free  transporta- 
tion to  an  employee  of  the  railway  mail  service  for  use  by  such  em- 
ployee while  not  on  duty,  it  could  not  avoid  liability  to  the  personal 
representatives  of  such  employee  for  its  negligence  in  causing  his 
death  by  alleging  that  such  transportation  was  issued  in  violation 
of  the  Hepburn  act  (Act  June  29,  1906,  c.  3591,  sec.  1,  par.  4,  34 
Stat.  684  [U.  S.  CJomp.  St.  Supp.  1909,  p.  1151]).    (Page  606,) 

20.  GABBiraiS — ^WhO  ABE  PASSENGEBS — Ck>inSACT  OF  Tbanspobtation. 
The  relation  of  carrier  and  passenger  may  exist  independent  of  any 
contract  between  the  parties  for  transportation.     (Page  607.) 

21.  Oabbiebs — ^Who  Are  'Tassekoebs."  The  test  in  determining  who 
are  passengers  is  whether  the  person  desiring  passage  in  good  faith 
offered  himself  for  the  purpose  of  being  carried  as  a  passenger,  and 
that  he  was  as  such  accepted  and  received  by  the  carrier,  who  under- 
took  to  transport  him.     (Page  611.) 

Appeal  from  District  Court,  Second  District;  Hon.  J.  A. 
Howell,  Judge. 

Action  by  Mary  R  Schuyler  and  others  against  the 
Southern  Pacific  Company. 
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From  a  judgment  for  plaintiffs  and  an  order  overruling 
a  motion  for  a  new  trial,  defendant  appeals. 

Affibmed. 

P.  L.  Williams,  Oeorge  H.  Smith  and  John  0.  Willis  for 
appellant. 

Agee  <§  McCracken  for  respondents. 

STRAUP,  C.  J. 

This  is  an  action  brought  by  the  plaintiffs  and  respond- 
ents to  recover  damages  for  the  death  of  Charles  A.  Schuy- 
ler, alleged  to  have  been  caused  by  the  defendant's  negli- 
gence while  a  passenger  on  one  of  defendant's  trains.  A  ver- 
dict v^as  rendered  for  the  plaintiffs  on  the  20th  day  of  Au- 
gust, 1908.  It  is  not  made  to  appear  when  the  judgment  waa 
entered.  It  is  shown  that  the  judgment  was  recorded  on  the 
17th  day  of  December,  1908.  A  notice  of  appeal  was  served 
and  filed  the  1st  day  of  April,  1909.  The  statute  provides 
that  an  appeal  may  be  taken  within  six  months  from  the  en- 
try of  the  judgment.  While  no  motion  is  made  to  dismiss 
the  appeal,  it  nevertheless  is  urged  that  we  are  without  juris- 
diction to  entertain  the  appeal  because  it  was  not  taken  in 
time.  It  is  assumed  by  the  respondents  that  the  judgment 
was  entered  on  the  day  the  verdict  was  rendered,  and  it  is 
claimed  by  them  that  it  is  not  shown  by  the  bill  of  exceptions 
that  a  motion  for  a  new  trial  was  made,  or,  if  made,  when  it 
was  overruled,  and  therefore  it  is  not  affiratively  made  to 
appear  that  the  appeal  was  taken  within  six  months  from  the 
entry  of  the  judgment,  or  the  overruling  of  the  motion  for 
a  new  trial.  Though  the  judgment  was  entered  on  the  day 
the  verdict  was  rendered,  yet  we  think  the  appeal  was  in 
time,  for  it  is  sufficiently  disclosed  by  the  bill  of  ex- 
ceptions that  a  motion  for  a  new  trial  was  made  1 
within  time,  and  that  it  was  overruled  on  the  4th  day 
of  January,  1909,  at  which  time  the  judgment  became  final. 
The  appeal  was  taken  within  six  months  from  that  time. 
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It  is  alleged  in  the  complaint  that  the  defendant  is  a 
common  carrier  of  passengers  for  hire  and  owned  and  oper- 
ated a  railroad  from  Ogden,  Utah,  to  San  Francisco,  CaL; 
that,  in  connection  with  the  business  of  carrying  passengers 
for  hire,  the  defendant  had  entered  into  engagements  with 
the  government  of  the  United  States  to  transport  and  carry 
between  the  points  named  United  States  mail,  mail  clerks, 
and  employees  employed  in  the  railway  mail  service,  includ- 
ing the  deceased,  for  which  the  defendant  received  compensa- 
tion from  the  government  of  the  United  States ;  that  it  was 
necessary  for  the  deceased,  who  was  an  assistant  chief  mail 
clerk,  in  the  discharge  of  his  duties,  to  be  in  and  ride  on  the 
mail  cars  operated  by  the  defendant  in  carrying  mails,  and 
while  he  was  "necessarily  in  a  certain  mail  car'*  operated 
by  the  defendant  in  one  of  its  trains  from  Oakland  to  Ogden, 
and  while  he  was  being  so  transported  by  the  defendant  "for 
a  consideration  and  under  arrangements  between  it  and  the 
government  of  the  United  States,*'  the  train  between  Grart- 
ney  and  Lucin  stations,  in  Utah,  was  derailed  through  the 
defendant's  negligence,  and  the  deceased  killed.  A  petition 
was  filed  by  the  defendant  to  remove  the  case  to  the  Circuit 
Court  of  the  United  States  in  and  for  the  District  of  Utah 
on  the  ground  "that  the  suit  herein  is  of  a  civil  nature  at 
law,  arising  under  the  Constitution  and  laws  of  the  United 
States  (Section, 8  of  Article  1),  declaring  that  Congress  shall 
have  power  to  ^establish  postoflSces  and  post  roads,'  also  *to 
regulate  commerce  vnth.  foreign  nations  and  among  the  sev- 
eral states.'  Also  imder  the  act  of  Congress  of  the  United 
States  approved  June  13,  1898,  and  June  9,  1896,  and  acts 
amendatory  thereof  and  supplemental  thereto,  relating  to  the 
transportation  of  railway  mail  clerks,  and  other  oflScers  of 
the  postoflSce  department  of  the  government  of  the  United 
States ;  also  the  act  of  March  3,  1897,  pertaining  to  messen- 
ger service  in  connection  with  railroads,  etc.;  also  act  of 
Congress  of  the  United  States,  approved  February  4,  1887,. 
and  acts  amendatory  thereof,  including  the  act  approved 
June  29,  1906."  The  court  denied  the  motion  to  remove. 
Complaint  is  made  of  this  ruling.     It  is  especially  urged 
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by  the  appellant  that  plaintiffs'  case  necessarily  involves 
a  construction  of  section  1,  par.  4,  of  the  Hepburn  act  (Act 
June  29,  1906,  c  3591,  34  Stat  584;  Fed.  Stat  Ann.  Supp. 
1907,  p.  169  [U.  S.  Comp.  St  Supp.  1909,  p.  1151]),  which 
prohibits  common  carriers  engaged  in  interstate  commerce 
from  issuing  or  giving  free  interstate  transportation  for 
passengers,  except  the  persons  and  classes  therein  specified. 
It  is  contended  that  the  case  involves  the  question  as  to 
whether  imder  the  statute  a  clerk  in  the  railway  mail  ser- 
vice of  the  United  States,  when  not  engaged  in  the  discharge 
of  his  duties  as  a  mail  clerk,  and  when  traveling  for  his  own 
convenience  and  purpose  wholly  unconnected  with  any  offi- 
cial duty,  can  lawfully  be  given  free  interstate  transporta- 
tion as  in  the  act  provided  for  the  free  transportation  of  rail- 
way mail  clerks.  The  appellant  claims  that  the  statute  forbids 
free  interstate  transportation  for  mail  clerks  in  such  case, 
and  that  the  deceased  on  his  trip  from  San  Francisco  to 
Ogden,  when  the  derailment  occurred,  was  so  traveling  for 
his  own  convenience  wholly  unconnected  with  any  official 
duty,  and  that  he  was  therefore  not  a  passenger,  but  a  tres- 
passer. It,  however,  is  averred  in  the  complaint  that  the 
deceased  was  transported  by  the  defendant  under  arrange- 
ments between  it  and  the  government  of  the  United  States 
by  which  the  defendant  engaged  for  a  consideration  and 
upon  compensation  received  by  it  from  the  government  of 
the  United  States  to  safely  transport  the  deceased  between  the 
points  named,  and  that  the  defendant,  imder  such  arrange- 
ment, had  undertaken  to  so  carry  and  transport  the  deceased. 
On  the  face  of  the  complaint,  it  is  not  made  to  appear  that 
the  deceased^s  right  to  transportation  was  acquired  by 
virtue  of  the  federal  law  referred  to,  nor  that  the  con-  2 

struction  of  a  federal  law  is  involved,  nor  that  plain- 
tiffs' case  is  dependent  upon  a  federal  law.  Nor  is  it  alleged 
in  the  complaint  that  the  deceased  was  not  in  the  discharge 
of  his  public  duties,  nor  that  he  was  traveling  for  his  own 
convenience.  The  allegations  of  the  complaint  show  rather 
the  contrary.  To  make  a  suit  arise  under  a  law  of  the  United 
States^  the  plaintiff  must  claim  some  legal  right  under  such 
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law  to  sustain  his  cause  of  action,  which  legal  right  is  ccm- 
troverted  by  the  defendant;  and  to  make  a  case  removable 
from  the  state  court  to  the  Circuit  Court  of  the  United  States, 
under  the  present  general  statute,  on  the  ground  that  it  arises 
under  a  law  of  the  United  States,  it  must  appear  from  the 
plaintiff's  statement  of  his  cause  of  action  in  the  initial  plead- 
ing that  it  does  so  arise.  (Moon  on  Removal  of  Causes,  sec- 
tions 101,  104.)  A  case  cannot  be  removed  simply  because 
in  the  progress  of  the  litigation  it  may  be  necessary  to 
give  a  construction  to  the  Constitution  or  laws  of  the  3 

United  States.    It  not  being  made  to  appear  by  the 
plaintiffs'  complaint  that  a  federal  law  is  involved,  the  court 
did  not  err  in  denying  the  motion  for  removal. 

The  suit  was  brought  by  Mary  R.  Schuyler,  the  de- 
ceased's widow,  and  his  minor  children  by  a  guardian  ad 
litem.  The  appointment  of  the  guardian  was  allied  in  the 
complaint  When  the  plaintiffs  offered  in  evidence  the 
order  of  the  appointment,  the  defendant  objected  on  the 
grounds  that  the  statute  only  provides  for  the  appointment  of 
a  guardian  ad  litem  in  a  pending  action,  and  then  only  for 
non-resident  minor  defendants,  that  the  minor  plain- 
tiffs were  non-residents,  and  that  no  action  was  pend-  4 
ing  when  the  order  appointing  the  guardian  was  made. 

We  think  the  statute  (Sections  2907-8,  Comp.  Laws  1907) 
contemplates  and  provides  for  the  appointment  of  a  guardian 
ad  litem  for  resident  and  non-resident  minor  plaintiffs  as 
well  as  resident  and  non-resident  minor  defendants. 

In  the  defendant's  answer,  it  was  admitted  that  the 
deceased  was  in  the  employ  of  the  government  of  the  United 
States  as  a  railway  mail  clerk,  and  that  the  defendant  was 
a  common  carrier  for  the  transportation  of  property  and 
passengers  for  hire,  as  averred  in  the  complaint,  and  "that 
contractual  relations  existed  between  the  defendant  and  the 
government  of  the  United  States  with  respect  to  the  carrying 
of  certain  United  States  mail  and  certain  employees  of  said 
government  to  whom  was  intrusted  the  supervision  and  care 
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of  such  mails  as  were  by  defendant  transported  under  the 
agreement  aforesaid,  and  that  the  defendant  received  com- 
pensation therefor.'^  It  denied  the  all^d  negligence,  and 
pleaded  that  the  deceased  was  only  entitled  to  be  upon  the 
mail  cars  when  he  was  in  the  discharge  of  his  duties  as  a  mail 
clerk,  and  that  he,  without  the  consent  and  knowledge  of  the 
government  of  the  United  States  or  the  defendant,  and  in 
violation  of  the  agreement  existing  between  the  defendant 
and  the  government,  and  with  the  intent,  and  for  the  purpose 
of  deceiving  the  government  and  the  defendant  and  avoid- 
ing the  payment  of  fare,  entered  the  mail  car,  and  wrong- 
fully, fraudulently,  and  in  violation  of  law,  and  without  the 
consent  and  knowledge  of  the  defendant,  remained  in  the 
car,  and  attempted  to  secure  transportation  therein,  and, 
while  he  was  so  wrongfully  and  fraudulently  upon  the  car, 
he  received  the  injuries  which  resulted  in  his  death.  Upon 
these  issues,  the  court  instructed  the  jury  that  if  they  foimd 
from  the  evidence  that  the  deceased  was  traveling  on  the 
defendant's  train,  and  was  not  performing  duties  relating 
to  the  mail  service,  but  was  traveling  "simply  for  his  own 
purpose  unconnected  with  any  official  duties,**  he  was  not  a 
passenger  for  hire,  but  a  trespasser  to  whom  the  defendant 
would  not  be  liable  for  the  alleged  negligence  and  resulting 
injury.  The  appellant  contends  that  the  evidence  without 
dispute  shows  that  the  deceased  was  traveling  on  the  defend- 
ant's train  "simply  for  his  own  purpose  unconnected  with 
oflBcial  duties,"  and  that  the  verdict  which  was  rendered  by 
the  jury  was  therefore  contrary  to  the  evidence  and  against 
the  charge. 

The  evidence  without  dispute  shows  the  following  facts: 
In  November,  1906,  the  deceased,  who  then  lived  at  Oakland, 
Cal.,  and  who  was  in  the  employ  of  the  United  States  mail 
service  at  San  Francisco,  was  appointed  an  assistant  chief 
clerk  of  the  railway  mail  service  with  headquarters  at  Ogden, 
Utah.  The  Postmaster  General  issued  to  him  the  following 
commission:  "Post-Office  Department,  Washington,  D.  C. 
To  Whom  Concerned:  The  bearer  hereof,  Charles  Albert 
Schuyler,  has  been  appointed  an  assistant  chief  clerk^  railway 
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mail  service,  with  headquaters  Ogden,  Utah,  and  will  be 
obeyed  and  respected  accordingly.  Eailroad  companies  are 
requested  to  extend  to  the  holder  of  this  commission  the  facil- 
ities of  free  transportation  on  the  lines  named  on  opposite 
page.  If  fare  is  charged  receipt  should  be  given.  Valid  only 
when  issued  through  the  oflSce  of  the  Second  Assistant  Post- 
master General  and  countersigned  by  James  E.  White." 
This  was  signed  by  G.  B.  Cortelyou,  the  Postmaster  General, 
and  countersigned  by  James  E.  White,  general  superintend- 
ent. On  the  opposite  page  were  the  words:  "Good  between 
all  stations  Utah,  Idaho,  iN'evada,  California,  Montana  and 
Colorado."  The  position  to  which  the  deceased  was  appoint- 
ed embraced  the  territory  of  Utah,  a  portion  of  Montana  and 
Idaho,  and  a  small  portion  of  Nevada  and  Colorado.  It 
did  not  include  any  portion  of  California.  The  chief  clerk 
at  Ogden,  the  assistant  chief  derk,  and  all  mail  clerks  rim- 
ning  between  San  Francisco  and  Ogden,  were  imder  the 
supervision  of  the  general  superintendent  at  San  Francisco. 
The  superintendent  testified  that  the  deceased  was  required 
to  perform  "all  of  the  duties  assigned  to  him  (by  the  chief 
derk  at  Ogden),  office  duties  assigned  to  him  by  the  chief 
elerk,  in  addition  to  that^  took  the  place  of  the  chief  derk 
in  the  chief  clerk's  absence,  and  became  the  acting  chief 
clerk,  with  all  of  the  powers  of  chief  derk;  performed  all 
the  duties  of  the  chief  clerk,  had  the  general  duties  assigned 
him  of  overseeing  the  service.  .  .  .  "The  chief  derk,  or 
assistant  chief  clerk"  was  required  to  "pay  particular  atten- 
tion to  the  service,  if  he  is  properly  performing  his  duties, 
whenever  he  is  around  a  mail  car,  whenever  he  is  at  a  trans- 
fer station  or  comes  in  contact  with  railway  postal  clerks, 
in  other  words,  anything  that  pertains  to  the  transportation 
of  mail  is  under  his  care,  and  carried  with  it  the  responsi- 
bility to  all  officials  of  the  service.  .  •  •  All  (^^als  of 
the  service  are  expected  and  are  instructed  to  pay  particular 
attention  to  the  service,  whether  or  not  it  comes  within  his 
particular  scope.  .  .  .  We  have  general  unwritten  laws 
or  r^ulations  requiring  every  offidal  of  the  service  to  be  on 
watch  regarding  the  service.     .     .     .     The  chief  clerk  at 
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Ogden  had  jurisdiction  only  over  the  helpers  running  west 
on  the  line  on  which  the  accident  happened.  .  .  •  All 
postal  clerks  work  directly  under  the  chief  clerk  of  the  local 
district.  The  chief  clerk  is  reuired  to  report  at  the  end  of 
the  probationary  term  of  the  clerk,  as  to  his  fitness  for  perma- 
nent employment  On  that  report  I  base  by  recommenda- 
tion to  the  department  at  Washington,  and  the  report  of  the 
chief  derk  determines,  in  a  large  measure,  whether  or  not 
the  clerk  shall  be  retained.  The  duty  of  the  assistant  chief 
clerk,  if  he  comes  in  contact  with  the  postal  clerks,  whether 
or  not  he  finds  an  irregularity,  is  to  make  a  report  to  his 
chief  clerk  immediately  upon  his  return.  Blank  forms  are 
furnished  to  all  offices  for  such  purposes.'^  The  chief  clerk 
at  Ogden  testified:  "The  duties  of  an  assistant  chief  clerk 
were  an  assistant  to  the  chief  clerk  in  the  performance  of  the 
duties  and  attending  to  any  matters  that  might  be  assigned 
to  him  by  the  chief  clerk.  At  any  time  he  would  be  on  the 
road  he  would  be  expected  to  ride  in  the  mail  car  and  take 
notice  of  anything  that  would  be  for  the  improvement  or 
betterment  of  the  service,  either  in  the  plan  of  work  pursued 
by  the  clerks  or  the  distribution.^^  The  deceased,  at  Ogden, 
received  a  telegram  from  Oakland  announcing  the  death  of 
his  child.  With  the  permission  of  the  chief  clerk  at  Ogden, 
he  took  the  first  fast  mail  train  for  California.  The  chief 
clerk  furnished  him  a  portable  cot,  blankets,  and  bedding  to 
occupy  quarters  in  a  mail  car.  'When  he  left  Ogden  for  Oak- 
land there  was  no  official  business  requiring  him  to  make  such 
a  trip.  No  instructions  were  given  him  in  respect  of  any 
business  or  duties  pertaining  to  the  service.  The  chief  clerk  at 
Ogden  in  supervising  the  business  of  his  territory  was  re- 
quired, from  time  to  time,  to  go  on  the  road  on  official  busi- 
ness. But  he  had  always  performed  such  duties  himself.  The 
performance  thereof  had  at  no  time  been  required  of  the  de- 
ceased. When  the  deceased  arrived  at  San  Francisco,  he  there 
called  on  the  general  superintendent,  and  informed  him  of  the 
death  of  the  deceased's  child.  No  ^matters  were  discussed, 
and  no  transactions  were  had  relating  to  the  mail  service. 
Nothing  was  talked  about  between  them  except  the  deceased's 
misfortune  and  bereavement     The  superintendent  inquired 
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of  him  when  he  intended  to  return  to  Ogden.  He  answered 
the  following  day.  They  discussed  the  train  which  he  would 
take  and  the  time  he  would  reach  Ogden,  On  the  12th  day 
of  January,  1907,  the  deceased,  on  his  return  trip,  at  Oak- 
land, in  the  presence  of  the  train  agent  and  the  conductor  in 
charge  of  the  train  about  to  leave  for  Ogden,  entered  a  mail 
car  with  his  grips.  The  evidence  of  his  right  to  transporta- 
tion on  the  defendant's  train  was  the  commission  issued  by 
the  Postmaster  General.  There  were  some  mail  clerks  in 
the  car.  He,  however,  had  no  supervision  or  direction  over 
them.  While  it  is  made  to  appear  that  in  going  from  Ogden 
to  Oakland  and  in  returning  from  Oakland  to  the  place  of 
the  derailment  the  deceased  traveled  in  a  mail  car,  yet  it  is 
not  made  to  appear  what,  if  anything,  he  did  in  the  mail  car, 
or  that  he  rendered  any  service,  or  performed  any  duties  per- 
taining to  the  railway  mail  service.  We  think  the  only  con- 
clusion authorized  from  the  evidence  is  that  he  was  traveling 
in  the  mail  car  on  account  of  matters  personal  to  himself 
and  wholly  unconnected  with  his  service  to  the  government. 
We  do  not  say  that  the  commission  issued  to  the  deceased, 
if  recognized  and  accepted  by  the  defendant,  did  not  entitle 
him  in  such  case  to  the  transportation  in  question,  or  if  the 
commission  was  recognized  and  accepted  by  the  defendant, 
and  by  virtue  of  it  the  defendant  assumed  and  imdertook  to 
carry  and  transport  the  deceased,  and  he  in  good  faith  be- 
lieved the  commission  entitled  him  to  the  transportation, 
that  the  deceased  was  a  trespasser  on  the  defendant's  train, 
or  that  it  was  not  liable  to  the  plaintiffs  for  the  consequen- 
ces of  its  alleged  negligence,  though  under  the  Hepburn  act 
the  defendant  could  not  lawfully  give  him  free  transporta- 
tion, except  when  he  was  on  duty.  But  in  the  complaint  it 
is  in  effect  alleged  that  the  defendant  had  agreed  and  re- 
ceived compensation  to  carry  the  deceased  when  he  was  in 
the  discharge  of  duties  as  clerk  of  the  railway  mail  service 
and  that  the  deceased  was  in  the  mail  car  in  the  discharge 
of  such  duties.  The  defendant  admitted  that  it  had  entered 
into  arrangements  with  the  United  States  government  to 
carry  the  deceased  in  such  case,  but  alleged  that  he  was  not 
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in  the  discharge  of  duties,  and  had  not  entered  the  car  for 
any  such  purpose,  but,  on  the  contrary,  had  entered  the  car, 
and  knowingly  and  fraudulently  and  without  the  knowl- 
edge or  consent  of  the  defendant  attempted  to  ride  therein  in 
violation  of  the  defendant's  agreement  with  the  government 
to  carry  mail  clerks.  The  court  gave  the  jury  binding  in- 
structions to  render  a  verdict  for  the  defendant  if  they  found 
that  the  deceased  was  traveling  in  the  mail  car,  and  was  "not 
performing  any  of  his  duties  as  such  assistant  chief  clerk  on 
said  train,"  but  was  traveling  "simply  for  his  own  purposes 
unconnected  with  any  oflBcial  duties."  The  court  condi- 
tioned the  right  of  recovery  upon  the  performance  of  such 
duties  on  the  train  by  the  deceased,  regardless  of  all  other 
questions.  It  was  the  duty  of  the  court  to  instruct  the  jury 
in  matters  of  law;  and  the  jury,  as  matter  of  duty, 
were  bound   to   follow   the   instructions.     Kight  or  5 

wrong,  they  were  the  law  of  the  case  for  the  jury  to 
obey  and  follow.    This  they  did  not  do.    We  find  no  evidence 
to  warrant  a  finding  of  the  condition  upon  which  the  court 
instructed  the  jury  the  plaintiffs  could  recover. 

In  this  connection,  the  court  also  charged  the  jury  that  it 
was  imdisputed  that  the  deceased  was  an  employee  of  the  rail- 
way mail  service,  and  that  at  the  time  of  the  injury  he  was 
in  a  mail  car  "on  the  defendant's  line  of  road,  and  I  charge 
you  the  presumption  is  that  he  was  there  lawfully  and  right- 
fully in  the  discharge  of  his  official  duties  as  such  employee, 
and  the  burden  is  upon  the  defendant  to  overcome  that  pre- 
sumption by  affirmative  proof  and  by  a  preponderance  of 
all  the  evidence;"  but  that  the  presumption  would  be  over- 
come if  it  was  shown  by  affirmative  proof  and  by  a  preponder- 
ance of  the  evidence  that  he  was  not  in  the  discharge  of  his 
official  duties.  The  relation  of  carrier  and  passenger  for 
hire  between  the  defendant  and  deceased  waB  in  effect  alleged 
by  the  plaintiffs,  or  such  a  relation  as  gave  the  deceased  rights 
of  a  passenger,  and  imposed  upon  the  defendant  correspond- 
ing duties  and  obligations  of  a  carrier  of  passengers. 
Such  a  relation  was  denied  by  the  defendant     The     6,  7 
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burden  was  upon  the  plaintifiFs,  not  the  defendant,  lo 
eetablish  it  That  burden  did  not  shifty  but  rested  upon  the 
plaintiffs  througout  the  case.  And,  if  upon  all  the  evidence 
it  was  not  established  by  a  fair  preponderance,  the  plaintiffs, 
and  not  the  defendant,  must  faiL  The  charge  of  the  court 
is  not  only  in  conflict  with  these  well-recognized  principles, 
but  also  invaded  the  province  of  the  jury  on  the  weight  to 
be  given  a  mere  inference  of  fact.  It  in  effect  told  the  jury 
that  a  certain  presumption  of  law  arose;  that  is,  that  a  defi- 
nite probative  weight  in  law  attached  by  reason  of  certain 
undisputed  facts,  and  that  the  burden  was  cast  on  the  de- 
fendant to  overcome  it  by  aflSrmative  proof  and  by  a  i»o- 
ponderance  of  the  evidence.  What  the  court  thus  incorrectly 
characterized  a  presumption  of  law  by  instructing  the  jury 
to  give  it  a  definite  probative  effect  was,  at  most,  a  mere  in- 
ference of  fact^  and  a  fact,  too,  which,  under  the  charge 
of  the  court  and  the  law  of  the  case  as  given  the  jury,  was 
essential  to  plaintiffs'  right  of  recovery.  That  is  to  say,  the 
court,  in  other  portions  of  the  charge  bound  the  jury  to  find 
that  the  deceased  was  in  the  discharge  of  his  duties  as  a  mail 
clerk  before  they  could  properly  render  a  verdict  for  the 
plaintiffs,  and  here  told  them  that  such  fact  was  established 
as  matter  of  law  by  the  undisputed  proof  of  certain  other 
facts,  and  then  cast  the  burden  on  the  defendant  to  overcome 
such  presumption  by  affirmative  proof,  and  by  a  preponder- 
ance of  the  evidence  that  the  deceased  was  not  in  the  dis- 
charge of  his  duties.  An  evidentiary  showing,  however 
strong,  made  by  a  party  having  the  affirmative  of  an  issue, 
whether  by  direct  evidence  of  the  testimony  of  wit- 
nesses or  indirect  evidence  of  inferences  and  pre-  8 
sumptions,  does  not  cast  the  burden  on  the  other  party 
to  prove  the  negative,  but  the  onus  probandi  in  either  case 
remains  throughout  with  him  who  has  the  affirmative.  The 
court,  therefore,  in  directing  the  jury  to  give  a  definite  proba- 
tive effect  to  the  admitted  facts,  and  in  casting  on  the  de- 
fendant the  burden  of  proving  the  n^ative  to  overcome  such 
effect,  committed  error. 
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It  is  not  necessary  to  express  an  opinion  on  the  question 
presented  as  to  whether  the  Hepburn  act  permits  an  inter- 
state carrier  to  give  free  intrestate  transportation  to  railway 
mail  clerks  when  not  on  duty,  for  the  reason  that  it  is  alleged 
in  the  complaint  and  admitted  in  the  answer  that  the  arrange- 
ment existing  between  the  defendant  and  the  government  of 
the  United  States  for  the  transportation  of  the  deceased  was 
for  hire  and  when  he  was  in  the  discharge  of  duties  in  the 
railway  mail  service.  It  was  alleged  in  the  complaint,  and 
denied  in  the  answer,  that  he  was  in  the  discharge  of  such 
duties.  With  respect  to  the  relation  between  the  defendant 
and  the  deceased  that  was  the  only  issue  submitted  to  the 
jury.  And,  as  already  held  by  us,  we  do  not  find  sufficient 
evidence  to  support  the  verdict  which  was  rendered  thereon. 

For  the  reasons  given,  the  judgment  is  therefore  reversed, 
and  the  case  remanded  for  a  new  trial,  costs  to  appellant 

FEIOZ  and  McCARTY,  JJ.,  concur. 

ON  KBHBABINO  ON  RESPONDENTS'  APPIJCATION. 
STRAUP,  C.  J. 

A  petition  for  rehearing  was  filed  on  behalf  of  respondents. 
They  urged  that  we  had  overlooked  evidence  tending  to 
show  that  the  deceased  was  traveling  in  the  mail  oar  in  the 
discharge  of  duties.  They  further  urged  that,  though  he  was 
not  in  the  discharge  of  duties,  nevertheless,  upon  the  undis- 
puted evidence  showing  that  the  appellant  received  him  as  a 
passenger  and  as  such  undertook  to  carry  and  convey  him  and 
that  his  death  was  caused  by  its  negligence,  the  respondents 
were  entitled  to  recover  as  matter  of  law.  A  rehearing  was 
granted,  and  the  case  reargued  and  resubmitted. 

We  have  reread  the  record,  and  again  reached  the  conclu- 
sion that  there  is  no  evidence  to  support  a  finding  that  the 
deceased  was  traveling  on  appellant^s  train  in  the  discharge 
or  in  pursuance,  of  duties  pertaining  to  the  railway 
mail  service.     Upon  the  evidence  adduced  the  only  9 

permissible  inference  is  that  he  left  Ogden  and  went 
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to  Oakland  solely  on  account  of  the  death  of  his  child,  and 
that  he  waa  on  the  return  journey  of  such  a  mission  when 
the  train  was  derailed.  Whatever  presumption  might  be 
indulged  under  other  circumstances  that  he  was  in  the  dis- 
charge of  railway  mail  duties  from  the  facts  that  he  was  a 
railway  mail  clerk  and  was  in  a  mail  car  is  entirely  over- 
come by  the  affirmative  and  direct  showing  that  there  was 
no  business  or  engagement  relating  to  his  service  which  oc- 
casioned or  required  the  trip  to  be  made  by  him;  that  no 
directions,  instructions,  or  requests  were  given  to  or  made  of 
him  in  respect  thereof;  that  duties  on  the  road  had  thereto- 
fore always  been  performed  by  his  chief  and  not  by  the  de- 
ceased; and  that  the  trip  was  occasioned  solely  on  account 
of  the  death  of  his  child. 

The  other  proposition  is  more  difficult  The  claims  made 
by  the  respondents  in  that  regard  are:  (1)  That  under  the 
Hepburn  act  the  appellant  could  lawfully  give,  and  the  de- 
ceased receive,  free  transportation,  it  being  conceded  that 
he  was  a  railway  mail  service  employee,  though  he  was  not 
on  duty  and  was  traveling  on  account  of  mere  personal  mat- 
ters; and  (2)  though  the  act  did  not  permit  the  giving  of 
free  transportation  in  such  case,  and  thou^  the  appellant 
could  not  lawfully  permit  the  deceased  to  be  carried  on  its 
train  by  virtue  of  the  commission  which  was  issued  to  him 
unless  he  was  on  duty,  nevertheless  the  appellant,  having 
received  the  deceased  upon  its  train  and  permitted  him  to 
ride  in  the  mail  car,  and  by  virtue  of  the  commission  under- 
took to  transport  him  as  a  passenger  regardless  of  the  ques- 
tion whether  he  was  or  was  not  on  duty,  must  be  held  re- 
sponsible for  the  breach  of  duly  so  assumed  and  undertaken 
by  it,  to  the  same  extent  that  it  is  liable  to  passengers  for 
hire.  On  the  other  hand,  it  is  asserted  by  the  appellant  that 
the  respondents,  having  alleged  in  the  complaint  that  the 
deceased  was  in  efiFect  a  passenger  for  hire  arising  out  of 
particular  alleged  facts — a  contract  between  the  government 
and  the  appellant  to  carry  mails  and  mail  clerks,  including 
the  deceased,  for  which  appellant  received  and  was  paid 
compensation,  and  that  under  such  arrangement,  and  for 
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such  consideration,  the  appellant  had  undertaken  to  carry 
the  deceased  from  Oakland  to  Ogden,  that  the  deceased  in 
the  discharge  of  duties  as  a  railway  mail  clerk  was  required 
to  be  in  the  mail  cars  operated  by  the  appellant,  and  "was 
in  said  car  with  the  knowledge  and  consent  of  the  said  de- 
fendant, its  agents  and  servants,  as  such  derk,  and  in  the 
discharge  of  duties  as  such"  at  the  time  of  the  derailment^ — 
must  recover,  if  at  all,  upon  proof  of  the  particular  relation 
of  passenger  and  carrier  as  alleged,  and  that  they  cannot  be 
permitted  to  recover  on  the  theory  that  the  deceased  was  a 
gratuitous  or  other  passenger;  that  under  the  Hepburn  act 
neither  the  appellant  nor  its  agents  in  charge  of  its  train 
could  lawfully  permit  the  deceased  to  ride  on  his  commission 
when  he  was  not  on  duty,  nor  could  it  or  its  agents  otherwise 
lawfully  permit  him  to  ride  gratuitously,  and,  since  the  de- 
ceased was  riding  on  appellant's  train  by  virtue  of  his  com- 
mission when  not  on  duty,  he  was  engaged  in  the  commis- 
sion of  an  act  in  violation  of  law,  and  was  hence  a  trespasser 
to  whom  appellant  owed  no  duly  except  to  refrain  from  will- 
fully injuring  him. 

It  undoubtedly  is  true  that  a  plaintiff  may  not  de- 
clare on  one  theory  and  recover  on  the  proof  of  anoth-  1 0 
er.  He  may  not  for  instance  declare  on  one  or  sev- 
eral all^d  acts  of  n^ligence,  and  recover  on  the  proof  of 
another  or  others.  So,  in  a  complaint,  a  plaintiff  seeking  to 
recover  from  a  carrier  for  the  negligent  killing  of  a  pas- 
senger, no  recovery  can  be  had  unless  the  relation  of  carrier 
and  passenger  is  shown,  although  the  facts  are  such  as  to 
warrant  a  recovery  in  the  absence  of  such  relation  for  ordi- 
nary negligence  in  injuring  a  person  not  a  passenger.  The 
duly  owing,  the  measure  of  liability,  and  the  degree  of  care 
required  are  different.  (Chicago  &  E.  I.  R.  Co,  v.  Jennings, 
190  HI.  478,60  K  E.  818,  54  L.  R.  A.  827.)  If  therefore, 
in  the  complaint  a  particular  kind  of  passenger  is  alleged, 
may  recovery  be  had  on  the  proof  of  a  different  kind  t  That 
is,  if  in  the  complaint  it  is  allied  that  the  passenger 
was  one  for  hire,  may  recovery  be  had  if  the  proof  11 
shows  that  he  was  a  gratuitous  passenger  ?    The  rule 
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at  Gommon  law  obtained,  and,  as  stated  in  1  Chittj  on  Plead- 
ings, p.  392,  that  ^4f  the  plaintiff,  though  needlessly,  describe 
a  tort  and  the  means  adopted  in  effecting  it  with  minuteness 
and  particularity,  and  the  proof  substantially  vary  from  the 
statement,  there  will  be  at  fatal  variance  which  will  occasion 
a  nonsuit"  But  by  sections  8001,  3002,  3003,  Comp. 
Laws  1907,  it  is  by  our  Code  provided: 

''No  variance  between  the  allegations  in  a  pleading  and  the  proof  is 
to  be  deemed  material,  unless  it  has  actually  misled  the  adverse  partj  to 
his  prejudice  in  maintaining  his  action  or  defense  upon  the  merits. 
Whenever  it  appears  that  a  party  has  been  so  misled,  the  court  may  order 
the  pleading  to  be  amended,  upon  such  terms  as  may  be  just. 

"Where  the  variance  is  not  material,  as  provided  in  the  next  preced- 
ing section,  the  court  may  direct  the  fact  to  be  found  according  to  the 
evidence,  or  may  order  an  immediate  amendment,  without  costs. 

"Where,  however,  the  allegation  of  the  claim  or  defense  to  which  the 
proof  is  directed  is  unproved,  not  in  some  particular  or  particulars  only, 
but  in  its  general  scope  and  meaning,  it  is  not  to  be  deemed  a  case  of 
variance  within  the  last  two  sections  but  a  failure  of  proof." 

In  speaking  of  such  codes,  Mr.  Bates,  in  his  work  on 
Pleading  and  Practice  (volume  1,  p.  512),  says: 

''Under  the  CJode  no  variance  is  material  unless  it  has  actually  misled 
the  adverse  party  to  his  prejudice  on  the  merits,  and  no  al1egati<m  is 
material  unless  essential  to  the  claim  or  defense.  The  evident  object 
of  the  CJode  is  to  vest  in  the  court  a  discretion,  where  it  can  be  done  with- 
out surprise  or  injury,  to  try  the  case  on  the  evidence  outside  of  the 
pleadings,  and  if  objection  be  made  to  allow  the  pleadings  to  be  con- 
formed to  the  evidence  at  once  and  without  terms,  and  where  there  is  no 
objection  to  refuse  to  reverse  on  account  of  the  variance." 

Had  respondents  merely  averred  that  the  appellant  was 
a  common  carrier  of  passengers,  that  the  deceased  was  a 
passenger  on  one  of  its  trains,  and  that  it  had  assumed  and 
undertaken  to  transport  him  as  such,  such  allegations  would 
have  been  sufficient  to  show  the  relation  of  passenger  and 
carrier  and  the  duties  of  a  carrier  owing  by  it  to  him,  and 
any  evidence  would  have  been  permissible  thereunder  whidi 
tended  to  show  the  relation  of  carrier  and  passenger,  whether 
for  hire  or  that  of  a  gratuitous  passenger.  (Birmingham 
By.  Lt.  &  P.  Co.  V.  Adams,  146  Ala.  267,  40  South.  385, 
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119  Am.  St  Rep.  27;  Lemon  v.  Chanslor,  68  Mo.  340,  30 
Am.  Rep.  799 ;  Ohio  &  M.  R.  Co.  v.  Craucher,  132  Ind.  275, 
31  K  E.  941;  Chdf,  Colo.  £  8.  Fe.  B.  Co.  v.  Wilson,  79 
Tex.  371,  15  S.  W.  280,  11  L.  R  A.  486,  23  Am.  St.  Rep. 
345;  2  Bates,  PL  &  Pr.  p.  1174.)  In  the  case  of  Oulf, 
Cdo,  &  8.  Fe  R.  Co.  v.  Wilson,  supra,  it  was  held  that  proof 
that  plaintiff  was  a  United  States  mail  agent  on  defendant's 
car  in  charge  of  mail  under  an  allegation  that  he  was  a  pas- 
senger does  not  constitute  a  variance.  Nor  are  such  general 
averments  of  the  relation  of  carrier  and  passenger,  as  stated, 
open  to  the  objection  that  they  are  statements  of  mere  con- 
clusions. (Ohio  &  M.  R.  Co.  V.  Craucher,  supra.)  If  the 
duties  imposed  by  law  for  the  carriage  of  a  passenger  for 
hire  were  other  than  or  different  from  those  imposed  for 
the  carriage  of  a  gratuitous  passenger,  or  if  a  different  or 
higher  degree  of  care  was  required  in  the  one  than  in  the 
other,  it  can  readily  be  seen  that  no  recovery  could  be  had 
under  an  averment  that  the  injured  person  was  a  passenger 
for  hire  on  proof  that  he  was  a  mere  gratmtous  passenger. 
But  it  is  now  well  settled  that  there  is  no  difference  in  the 
d^ee  of  care  required  of  carriers,  nor  in  the  measure  of 
liability,  in  the  transportation  of  passengers  for  hire  and 
gratuitous  passengers.  It  was  wholly  unnecessary  for  re- 
spondents to  aver  with  minuteness  the  particular  facts  as 
was  done,  upon  or  out  of  which  the  relation  of  carrier  and 
passenger  was  based  or  grew.  There  must,  of  course,  be  suffi- 
cient averments  and  evidence  to  support  a  finding  of  the  re- 
lation of  carrier  and  passenger,  else  no  recovery  can  be  had. 
The  essential  in  its  general  scope  and  meaning  is  the  aver- 
ment and  proof  of  that  relation.  It  undoubtedly  was  suffi- 
ciently averred  in  the  complaint,  and,  though  the  evidence 
does  not  support  the  averment  that  the  deceased  was  on  the 
defendant's  train  in  the  discharge  of  duties  pertaining  to  the 
railway  mail  service,  and  hence  does  not  show  that  he  was  a 
passenger  for  hire,  as  was  in  effect  averred,  nevertheless  it 
does  suppport  a  finding  of  the  relation  of  carrier  and  pas- 
senger; that  is,  the  evidence  does  support  a  finding  that 
the  appellant  received  and  accepted  the  deceased  for  the  pur- 


Digitized  by 


Google 


600  Thibty-Seten  Utah. 

pose  of  being  conveyed  in  the  mail  car  from  Ogden  to  Oak- 
land and  from  Oakland  to  Ogden^  and  that  it  undertook 
to  so  transport  him  in  yirtne  or  hy  reason  of  the  commission 
held  by  him. 

The  further  question  to  be  determined  is  whether  such 
relation  and  appellant's  undertaking  to  transport  the  de- 
ceasedy  and  its  alleged  breach  of  duty  resulting  in  his  deaths 
are  so  conclusively  made  to  appear  as  to  entitle  the  respond- 
ents to  a  directed  verdict  on  such  issues.  If  they  were  en- 
titled to  such  a  direction,  then  the  errors  committed  by  the 
trial  court,  and  referred  to  in  our  opinion  on  the 
former  hearing,  are  harmless.  That  the  car  was  de-  12 
railed  through  the  negligence  of  appellant  as  alleged 
in  the  complaint,  and  that  the  deceased  was  killed  by  reason 
of  such  derailment,  is,  upon  the  record,  not  open  to  contro- 
versy. No  substantial  conflict  is  presented  by  the  evidence  on 
that  subject.  The  serious  question  is:  Does  the  evidence 
conclusively  show  the  relation  of  carrier  and  passenger  ?  On 
such  question  we  think  the  following  facts  are  conclusively 
made  to  appear:  The  deceased,  who  was  a  railway  mail 
clerk  in  the  service  of  the  government  of  the  United  States, 
left  Ogden  and  went  to  Oakland  solely  on  account  of  the 
death  of  his  child.  He  remained  at  Oakland  a  few  days. 
When  there,  he  went  on  board  appellant's  train  on  his  re- 
turn trip.  When  he  left  Ogden,  he  entered  a  mail  car  in 
appellant's  train.  The  evidence  of  his  right  to  enter  the 
mail  car  and  be  carried  by  appellant  was  the  commission 
issued  to  him,  which,  on  its  faoe>  entitled  him  to  transporta- 
tion between  all  stations  in  Utah,  Nevada,  and  California. 
The  commission  on  its  face  granted  "the  facilities  of  free 
transportation  on  the  lines  named,"  r^ardless  of  the  ques- 
tion whether  he  was  or  was  not  in  the  discharge  of  public 
duties.  It  was  issued  to  him  before  the  Hepburn  act  took 
effect  The  derailment  and  the  deceased's  death  occurred 
fourteen  days  after  the  act  took  effect.  It  was  admitted  by 
the  parties  on  the  trial  that  the  deceased  used  the  commission 
on  the  trip  "as  the  evidence  of  his  right  to  ride — the  evidence 
of  his  right  of  transportation" — ^and  that  no  question  would 
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be  raised  with  respect  to  the  exhibition  of  the  oommission 
to  the  conductor  in  charge  of  the  train.  The  deceased  at 
Oakland,  in  the  presence  of  the  conductor  and  train  agent, 
and  with  their  kuowledge,  entered  a  mail  car  in  a  train 
about  to  leave  for  Ogden,  and  impliedly  with  their  consent, 
at  least  without  their  objection.  In  view  of  the  stipulation, 
and  upon  the  whole  record,  we  think  the  only  permissible 
inferences  are  that  the  deceased,  both  in  going  to  and  in  re- 
turning from  Oakland,  rode  in  the  mail  car  with  the  knowl- 
edge and  consent  of  appellant's  conductors  in  charge  of  the 
train ;  that  the  appellant,  its  conductors  and  agents  in  charge 
of  the  train,  and  the  deceased,  in  good  faith,  assumed  and 
believed  that  the  commission  entitled  him  to  so  ride  and  to 
be  transported  in  the  mail  car  regardless  of  the  fact  whether 
he  was  or  was  not  on  duty,  and  that  the  commission  was  so 
treated  and  so  recognized  by  them,  and  as  "the  evidence  of 
his  right  of  transportation."  There  is  nothing  in  the  record 
to  support  the  allegations  in  the  answer  that  the  deceased 
entered  the  mail  car  without  appellant's  knowledge  or  con- 
sent, or  against  its  will,  or  with  the  intent,  or  for  the  pur- 
pose, of  deceiving  or  defrauding  the  appellant  or  the  govern- 
ment, or  that  he  otherwise  entered  the  car  clandestinely  or 
fraudulently,  or  in  bad  faith,  or  with  any  wrongful  design 
or  purpose.  The  evidence,  quite  conclusively,  shows  the  con- 
trary. The  deceased  was  therefore  not  a  trespasser.  To  be  a 
trespasser,  it  was  essential  that  his  presence  on  appellant's 
train  was  without  its  knowledge  or  consent,  or  was  gained 
or  obtained  through  fraud  or  deceit. 

Now,  what  legal  liability  attaches  for  an  injury  inflicted 
upon  one  through  the  carrier's  negligence  in  being  trans- 
ported under  such  circumstances  t  The  appellant  asserts  not 
any,  for  the  Hepburn  act  forbids  such  a  transportation  when 
the  deceased  was  not  on  duty.  Section  1,  par.  4,  of  the  act 
(34  Stat  584;  Fed.  Stat.  Ann.  Supp.  1907,  p.  169),  is  as 
follows:  "No  common  carrier  subject  to  the  provisions  of 
this  act,  shall,  after  January  1,  1907,  directly  or  indirectly, 
issue  or  give  any  interstate  free  ticket,  free  pass,  or  free 
transportation  for  passengers,  except  to  its  employees  and 
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iheir  families,  its  officers,  agents,  surgeons,  physicians,  at- 
torneys at  law ;  to  minister  of  religion,  traveling  secretaries 
of  railroad  Young  Men's  Christian  Associations,  inmates  of 
hospitals,  and  charitable  and  eleemosynary  institutions,  and 
persons  exclusively  engaged  in  charitable  and  eleemosynary 
work;  to  indigent,  destitute,  and  homeless  persons  and  to  such 
persons  when  transported  by  charitable  societies  or  hospitals, 
and  the  necessary  agents  employed  in  such  transportation ;  to 
inmates  of  the  national  homes  or  state  homes  for  disabled 
volunteer  soldiers,  and  of  soldiers'  and  sailors'  homes,  in- 
cluding those  about  to  enter  and  those  returning  home  after 
dischai^,  and  boards  of  managers  of  such  homes ;  to  neces- 
sary caretakers  of  live  stock,  poultry,  and  fruit;  to  «iployees 
on  sleeping  cars,  express  cars,  and  to  linemen  of  telegraph 
and  telephone  companies ;  to  railway  mail  service  employees, 
postoffice  inspectors,  customs  inspectors,  and  immigration  in- 
spectors; to  newsboys  on  trains,  baggage  agents,  witnesses 
attending  any  legal  investigation  in  which  the  common  car- 
rier is  interested,  persons  injured  in  wredra,  and  physicians 
and  nurses  attending  such  persons :  Provided,  that  this  pro- 
vision shall  not  be  construed  to  prohibit  the  interchange  of 
passes  for  the  officers,  agents,  and  employees  of  common  car- 
riers, and  their  families;  nor  to  prohibit  any  commoii  car- 
rier from  carrying  passengers  free  with  the  object  of  pro- 
viding relief  in  cases  of  general  epidemic,  pestilence,  or  other 
calamitous  visitation.  Any  common  carrier  violating  this 
provision  shall  be  deemed  guilty  of  a  misdemeanor,  and  for 
such  ofiFense,  on  conviction,  shall  pay  to  the  United  States 
a  penalty  of  not  less  than  one  hundred  dollars  nor  more 
than  two  thousand  dollars,  and  any  person,  other  than  the 
persons  excepted  in  this  provision,  who  uses  any  such  inter- 
state free  ticket,  free  pass  or  free  transportation  shall  be  sub- 
ject to  a  like  penalty."  Before  the  passage  of  this  act,  it, 
of  course,  was  lawful  for  a  carrier  to  give  free  interstate 
transportation  for  passengers;  and,  while  there  is  no  direct 
evidence  of  it  in  the  case,  we  think  from  what  was  made  to 
appear  in  argument  we  may  assume  that,  before  this  act  took 
effect,  commissions  to  railway  mail  service  employees  were 
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honored  by  carriers  on  the  lines  designated  thereon,  and  such 
employees  given  the  facilities  of  free  transportation,  whether 
on  duty  or  not  And  upon  the  record  we  think  we  are  justi- 
fied in  assuming  that  after  the  act  took  effect,  and  at  the 
time  of  the  transportation  in  question^  the  appellant  and  the 
deceased  in  good  faith  believed  that  the  provisions  of  the 
Hepburn  act  did  not  forbid  a  carrier  from  transporting  a 
railway  mail  service  employee,  on  his  commision  issued  to 
him,  and  over  the  lines  designated  thereon,  though  he  was 
not  on  duty.  This  assumption,  of  course,  is  wholly  imma- 
terial to  the  construction  of  the  act,  but  it  is  important  as 
bearing  on  the  question  whether  the  deceased  was  riding  on 
the  mail  car  with  appellant^s  consent  or  against  its  will.  In 
June,  1907,  about  five  months  after  the  derailment,  in  re- 
sponse to  an  inquiry  made  of  them,  the  members  of  the  Inter- 
state Commerce  Commission  expressed  their  views  that  under 
the  Hepburn  act  a  carrier  who  knowingly  permitted  railway 
mail  service  employees  to  use,  and  that  such  employees  who 
accepted,  free  transportation  when  not  in  the  discharge  of 
their  public  duties,  and  when  traveling  unofficially,  and  for 
their  personal  benefit  or  pleasure,  would  subject  themselves 
to  the  penalties  of  that  act.  This  conclusion  was  reached 
upon  a  classification  of  the  persons  enumerated  in  the  excep- 
tions of  the  act,  and  who  might  receive  free  transportation, 
into  three  groups :  (1)  The  "persons  actively  connected  with 
the  operation  of  railroads  or  with  the  administration  in  va- 
rious capacities  of  their  affairs ;"  (2)  the  "persons  who  are 
either  engaged  in  administering  charities  or  are  the  object 
of  charitable  aid;"  and  (3)  persons  "who  have  to  do  with 
the  affairs  of  persons,  firms,  or  corporations,  engaged  in 
business  along  the  line  of  railroads  .  .  .  and  not  in  the 
employ  of  the  railway  companies."  To  those  classified  in 
the  first  and  second  groups,  it  is  held  by  them,  free  inter- 
state transportation  may  be  given  without  offending  the  pro- 
visions of  the  act,  though  the  transportation  is  wholly  for 
their  personal  pleasure  and  benefit ;  but  to  those  classified  in 
the  third  group,  free  interstate  transportation  cannot  law- 
fully be  given  to  or  received  by  them  "except  in  connection 


Digitized  by 


Google 


604  Thirty-Seven  Utah. 


with  the  actual  performance  of  duties,  or  on  the  return  jour^ 
nej.''  Had  this  ruling  been  made  as  the  result  of 
some  hearing  or  proceeding  before  the  commissicm  13 
involving  the  question,  we  might  be  inclined,  thou^ 
not  required,  to  accept  such  a  construction,  even  though  it 
was  not  in  accord  with  our  own  views.  However,  since  it 
was  a  mere  response  in  reply  to  a  letter  seeking  the  views 
of  the  members  of  the  commission,  apparently  not  upon  an 
actual  but  a  moot  case,  the  ruling  ought  not  be  given  the 
weight  that  otherwise  should  be  given  it  had  it  been  made 
under  other  circumstances.  Notwithstanding  the  high  re- 
gard entertained  by  us  for  the  judgment  of  the  members  of 
the  commission,  we  nevertheless  are  of  the  opinion  that  the 
construction  placed  by  them  on  the  Hepburn  act  in  this  re- 
gard is  not  the  correct  one.  Congress,  of  course,  could  expect 
any  persons  it  desired  from  the  operation  of  the  gen- 
eral provisions  of  the  act  forbidding  the  giving  of  14, 15 
free  interstate  transportation  for  passengers.  It  made 
such  exceptions.  It  is  generally  recognized  that  an  exception 
of  a  particular  thing  from  the  operation  of  the  general  words 
of  a  statute  shows  that  in  the  opinion  of  the  lawmaker  the 
thing  excepted  would  be  within  the  general  words  had  not 
the  exception  been  made.  Tested  by  this  principle,  had  the 
exception  in  respect  of  railway  mail  service  employees  not 
been  made,  would  the  carriage  of  such  employees  on  mail 
cars  in  the  discharge  of  duties  pertaining  to  the  railway  mail 
service  be  in  violation  of  the  general  provisions  of  the  act? 
We  think  not.  It  is  generally  held  by  the  courts  that  "a 
mail  agent  or  postal  clerk  employed  and  engaged  in  the 
service  of  the  government  and  traveling  in  the  postal  or 
mail  car,  in  charge  of  the  mails,  under  a  contract  between 
the  government  and  the  carrier  for  the  carriage  of  mail  and 
the  mail  clerks  having  lawful  custody  thereof,  is  a  passenger 
for  hire  to  whom  the  carrier  owes  the  same  duty  that  it  does 
to  passengers  riding  upon  the  train,  in  so  far  as  its  liability 
for  personal  injuries  arising  from  its  negligence  is 
concerned.  The  compensation  for  the  carriage  of  such  1 6 
agents  or  clerks  must  be  regarded  as  included  in  that 
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paid  by  the  government  for  the  carriage  of  mails."  (Moore 
on  Carriers,  p.  677.)  Such  carriage,  under  such  circum- 
stances, in  no  sense  would  be  free  transportation,  but  trans- 
portation for  hire,  paid  for  by  the  government.  We  cannot 
believe  it  was  thought  by  Congress  that,  if  the  exception 
relating  to  railway  mail  service  employees  was  not  made, 
the  carriage  of  such  persons  in  charge  of  the  mails  in  mail 
cars  or  engaged  in  duties  pertaining  to  the  railway  mail  serv- 
ice under  a  contract  between  the  government  and  the  carrier 
for  the  carriage  of  mails  and  mail  clerks  would,  in  any  sense, 
be  free  transportation  within  the  general  words,  and  in  viola- 
tion of  the  general  provision,  of  the  act  forbidding  free  in- 
terstate transportation.  We  think  it  manifest  that  something 
more  and  other  than  that  was  intaided  by  such  exception. 
In  the  act  is  contained  a  number  of  exceptions.  Some 
are  without  limitation  or  restriction ;  others  are  limited  and 
restricted.  Thus,  "necessary  caretakers  of  live  stock,"  etc., 
"employees  on  sleeping  cars,"  "newsboys  on  trains,"  and 
other  exceptions  specified  in  the  act,  having  in  themselves 
restrictive  or  qualifying  terms.  But  in  the  exception  "its 
(the  carrier's)  employees  and  their  families,  its  officers, 
agents,"  etc.,  "ministers  of  religion,"  indigent  persons,  in- 
mates of  national  or  state  homes,  etc.,  are  without  terms  of 
restriction  or  limitation.  So  is  the  exception  as  to  "railway 
mail  service  employees,  postoffice  inspectors,  custom  inspect- 
ors, and  immigration  inspectors."  We  see  no  more  license 
to  read  into  this  exception  words  of  restriction  or  limitation 
than  into  the  first,  second,  third,  or  fourth  exceptions  speci- 
fied in  the  act  Because  such  words  are  more  easily  read 
into  this  exception  than  into  the  second,  third,  or  fourth  is 
no  reason  why  they  should  be  read  into  it.  They  can  as 
readily  be  read  into  the  first  as  into  this  exception.  That  is, 
the  words  "when  on  duty"  can  as  readily  be  read  into  the 
exception  pertaining  to  the  carrier's  employees  as  in  the  ex- 
ception pertaining  to  railway  mail  service  employees.  The 
fact  that  the  exception  pertaining  to  "the  employees  on  sleep- 
ing cars,  express  cars,"  is  restricted  and  limited,  and  that 
the  exception  to  "railway  mail  service  employees"  is  not 
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restricted  or  limited,  is,  we  think,  significant,  as  bearing 
upon  the  intention  that  the  former  was  intended  to  be  re- 
stricted, and  the  latter  not  If  Congress  intended  the  limi- 
tation or  restriction  to  apply  to  both,  such  an  intention  conld 
very  easily  have  been  expressed.  We  can  see  good  reason 
why  it  was  desired  to  restrict  the  one  and  not  the  other. 
We  need  not,  however,  speculate  on  that,  for  the  intention  to 
restrict  the  one  and  not  the  other  is,  we  think,  made  manifest 
by  the  language  employed.  Furthermore,  exceptions 
in  penal  statutes  ought  to  be  liberally  construed  in  1 7, 1 8 
favor  of  him  who  is  charged  with  the  violation  of  the 
pn)visions  of  the  statute.  We  are  therefore  of  the  opinion 
that  the  Hepburn  act  does  not  forbid  a  carrier  from  giving 
railway  mail  service  employees  free  interstate  transportation 
when  not  on  duty  and  when  traveling  for  their  own  benefit 
or  pleasure. 

Though  the  construction  which  we  have  given  the  Hep- 
bum  act  should  not  be  correct,  and  though  it  was  unlawful 
for  the  appellant  to  give,  and  the  deceased  to  receive,  free 
transportation  on  his  commission,  when  he  was  not  on  duly, 
yet  we  are  also  of  the  opinion  that  under  all  the  circum- 
stances of  the  case  the  appellant,  having  undertaken  and 
assumed  to  carry  and  transport  the  deceased  as  a 
passenger  by  reason  of  the  commission,  cannot  escape  19 
liability  for  the  consequences  of  its  negligence  on  that 
ground.  Moore,  in  his  work  on  Carriers  (page  570),  says: 
"A  person  who  travels  upon  a  pass  imlawfuUy  issued  to  him 
in  violation  of  a  law  prohibiting  the  issuing  of  free  passes  is 
not  a  trespasser,  but  is  entitled  to  the  rights  of  a  passenger.'^ 
The  same  principle  is  stated  in  5  A.  and  E.  Ency.  Law  (2d 
Ed.),  p.  508.  And  to  that  effect  are  the  following  cases: 
Bradbum  v.  Whatcom  Co,  By.  <&  L.  Co.,  45  Wash.  583,  88 
Pac.  1020,  14  L.  R  A.  [K  S.]  526;  Buifalo,  etc.,  B.  Co.  v. 
O'Hara,  8  Penny  [Pa.]  190;  McNeill  v.  Durham  &  C.  B. 
Co.,  135  K  C.  682,  47  S.  E.  765,  67  L.  R  A.  227.  In 
the  last-named  case  numerous  cases  bearing  on  the  subject 
are  cited  and  reviewed.  These  cases  proceed  upon  the  theory, 
and,  as  stated  by  the  court  in  the  case  of  Delaware,  Ladca- 
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vxwma  £  Western  B.  Co.  v.  Traviwein,  52  N.  J.  Law,  169, 
19  AtL  178,  7  L.  R  A.  435,  19  Am.  St.  Rep.  442,  "that 
a  railroad  company  having  accepted  a  passenger  is 
tinder  an  obligation  to  take  due  and  reasonable  care  20 
for  his  safety,  and  that  that  obligation  arises  by  im- 
plication of  law,  independent  of  contract.  To  give  the  plain- 
tiff a  standing  in  court  to  sue  for  the  injury,  she  has  no 
need  of  the  aid  of  a  contract  which  was  illegal,''  and  that 
the  act  of  traveling  on  a  pass  forbidden  by  law  is  not  the 
contributing  cause  of  the  injury.  The  principle  involved  is 
analogous  to  that  applied  where,  by  the  weight  of  authority, 
it  has  been  held  that  a  carrier,  having  accepted  one  as  a 
passenger  violating  a  statute  prohibiting  travel  on  Sunday, 
owes  to  him  "the  same  duty  as  if  he  were  lawfully  traveling, 
and  is  responsible  for  a  failure  to  perform  it,  the  same  in 
the  one  case  as  in  the  other,''  and  that  "the  gravamen  of  the 
action  is  the  breach  of  the  duty  imposed  by  law  upon  the 
carrier  of  passengers  to  carry  safely,  so  far  as  human  skill 
and  foresight  can  go,  the  persons  it  undertakes  to  carry.  This 
duty  exists  independently  of  contract,  and  although  there 
is  no  contract  in  a  l^al  sense  between  the  parties.  Whether 
there  is  a  contract  to  carry,  or  the  service  undertaken  is 
gratuitous,  an  action  on  the  case  lies  against  the  carrier  for 
a  negligent  injury  to  a  passenger.  The  law  raises  the  duty 
out  of  r^ard  for  human  life,  and  for  the  purpose  of  securing 
the  utmost  vigilance  by  carriers,  in  protecting  those  who  have 
committed  themselves  to  their  hands."  (Carroll  v.  Staten 
Island  B.  Co.,  68  N.  T.  126,  17  Am.  Rep.  221.) 

We  are  aware  some  courts  have  held  that  "the  relation 
between  carrier  and  passenger  is  contractual  and  is  created 
only  by  contract,  express  or  implied"  {Farley  v.  Cincinnatti 
H.  &  D.  Co.,  108  Fed.  14,  47  C.  C.  A.  156),  upon  which 
the  conclusion  may  be  based  that  if  there  is  no  valid  contract 
of  carriage,  either  express  or  implied,  no  relation  of  carrier 
and  passenger  is  shown;  and  since  the  tort  cannot  be  made 
to  appear  without  proof  of  the  illegal  contract  or  transaction, 
on  principle  of  public  policy,  a  plaintiff  who  requires  aid 
from  an  illegal  transaction  or  contract  to  establish  his  de- 
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mand  must  fail.  Ordinarily  the  relation  of  carrier  and  paa- 
flenger  is  created  by  contract,  either  express  or  implied.  But 
the  relation  may  exist  independent  of  any  contract  between 
the  parties  themselves.  We  think  this  is  clearly  shown  by 
Mr.  Justice  Douglas  in  the  case  of  McNeill  v.  Durham  £  C. 
jB.  Co.,  supra.  We  think  his  conclusion  is  supported  by  the 
weight  of  authority  that  "the  law  imposes  upon  a  common 
carrier  certain  duties  and  liabilities  which  adhere  to  the 
nature  of  his  calling.  We  prefer  to  adopt  the  more  direct 
expression,  and  say  that  those  duties  and  liabilities  are  im- 
posed by  law  upon  common  carriers  upon  consideration  of 
public  policy  independent  of  contract,  and  arise  from  the 
nature  of  their  public  employment.'*  The  same  principle 
is  stated  by  the  Maryland  court  in  State,  to  Use  of  AbeU,  v. 
Western  Maryland  B.  Co.,  63  Md.  433,  that  "the  duty  of 
the  carrier  to  convey  safely  does  not  result  from  the  consid- 
eration paid,  but  is  imposed  .by  law,*'  and  that  "a  common 
carrier  who  accepts  a  party  to  be  carried  owes  to  that  party 
a  duty  to  be  careful,  irrespective  of  contract.**  Moore,  in 
his  work  on  Carriers  (page  568),  says:  "Although  it  was 
for  a  long  time  urged  on  behalf  of  the  carrier  that  it  was 
liable  only  on  its  contract,  and  consequently  that  the  law 
imposed  no  duty  upon  it  in  the  case  of  a  gratuitous  under- 
taking to  carry  a  passenger,  there  being  no  consideration, 
and  therefore  no  legal  contract,  express  or  implied,  the  courts 
finally  held  otherwise,  and  it  is  now  well  settled  that  the 
carrier  owes  a  duty  to  all  upon  its  vehicle,  independent  of 
contract,  even  when  the  service  is  gratuitous,  and  that  the 
breach  of  this  duty  is  negligence,  for  which  it  is  liable  to  the 
same  extent  that  it  is  liable  to  passengers  who  pay  fare.  The 
confidence  induced  by  undertaking  any  service  for  another 
is  a  sufficient  legal  consideration  to  create  a  duty  in  the  per- 
formance of  it**  In  Fetter  on  Carriers  of  Passengers,  sec 
220,  it  is  said:  "It  is  now  well  settled  that  a  carrier  by  its 
acceptance  of  a  passenger  as  a  passenger  comes  under  an 
obligation  to  take  due  and  reasonable  care  for  his  safety, 
which  obligation  arises  by  implication  of  law,  and  independ- 
ent of  contract)  so  that  it  may  exist  though  the  contract  of 
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carri^e  is  illegal^  or  though  there  is  no  express  contract  of 
carriage."  In  Wharton's  Law  of  Negligence,  sees.  354,  355, 
it  is  said :  ^^But  there  is  now  an  almost  uniform  acquiescence 
in  the  true  view  that  a  person  who  undertakes  to  do  a  serv- 
ice for  another  is  liable  to  such  other  person  for  want  of 
due  care  and  attention — ^the  diligentia  of  the  bonus  et  dili- 
gens  paterfamilias — in  the  performance  of  the  service,  even 
though  there  is  no  consideration  for  such  undertaking.  .  .  . 
The  carrier  is  bound  from  the  time  he  assents  thus  to  carry 
such  person  to  exercise  towards  him  the  diligence,  prudence, 
and  skill  of  a  good  carrier  in  that  particular  kind  of  transr 
port'*  The  rule  is  stated  by  the  English  court  in  Austin 
V.  Great  Western  B.  Co.,  L.  R  2  Q.  B.  442,  that  "the  ri^t 
which  a  passenger  by  railway  has  to  be  carried  safely  does 
not  depend  on  his  having  made  a  contract,  but  that  the  fact 
of  his  being  a  passenger  casts  a  duty  on  the  company  to  carry 
him  safely/' 

It  is  unnecesary  to  further  refer  to  the  authorities  or 
cases.  We  are  of  the  opinion  that,  when  a  common  carrier 
accepts  a  person  as  a  passenger,  he  is  not  permitted  to  deny 
that  he  owes  to  him  the  duty  of  diligence,  prudence,  and 
skill,  which  as  carrying  on  a  public  employment  he  owes  to 
all  his  passengers,  and  that  he  cannot  escape  liability  for  a 
negligent  performance  of  that  duty  resulting  in  injury  by 
urging  that  the  pass  or  commission  was  issued,  or  the  grat- 
uitous carriage  permitted  by  him  in  violation  of  law.  Though 
the  gratuitous  carriage  of  the  deceased  by  the  appellant  should 
under  all  the  circumstances  be  held  to  have  been  in  violation 
of  the  Hepburn  act,  in  the  commission  of  which  both  the 
deceased  and  the  appellant  were  in  pari  delicto,  and  alike 
subject  to  the  penalties  of  that  act,  yet  that  wrong  in  no 
sense  influenced,  nor  was  it  a  contributing  cause  of  the  wrong 
or  negligence  of  appellant  resulting  from  its  breach  of  duty 
imposed  upon  it  by  law  and  arising  from  the  facts  of  its 
acceptance  of  the  deceased  as  a  passenger  and  its  undertaking 
to  carry  him  as  such.  Such  duties  were  not  dependent  upon 
the  particular  kind  of  contract  of  carriage  existing  between 

17  XHab-3» 


Digitized  by 


Google 


610  Thibty-Sbvbn  Utah. 

itself  and  the  deceased^  but  upon  the  facts  that  it  teid  ac- 
cepted him  as  a  passenger,  and  as  such  undertook  to  convey 
him.  And  we  say  here,  as  was  said  in  the  case  of  CarroU  v. 
Staten  Island  B.  Co.,  supra,  "this  case,  therefore,  is  not 
within  the  principle  of  many  of  the  cases  cited,  which  forbid 
recovery  upon  a  contract  made  in  respect  to  a  matter  pro- 
hibited by  law,  or  for  a  cause  of  action  which  requires  the 
proof  of  an  illegal  contract  to  support  it"  Mr.  Justice 
Dixon,  in  the  case  of  Sutton  v.  Town  of  Wawwatosa,  29  Wis. 
21,  9  Am.  Rep.  534,  stated  the  proposition  well  when  he 
said  that  "one  party  to  the  action,  when  called  upon  to  answer 
for  the  consequences  of  his  own  wrongful  act  done  to  the 
other,  cannot  allege  or  reply  the  separate  or  distinct  wrong- 
ful act  of  the  other,  done  not  to  himself  nor  to  his  injury, 
and  not  necessarily  connected  with,  or  leading  to,  or  causing 
or  producing  the  wrongful  act  complained  of,"  and  that  'Tiim- 
self  guilty  of  a  wrong,  not  dependent  on  nor  caused  by  that 
charged  against  the  plaintiff,  but  arising  from  his  own  volun- 
tary act  or  his  neglect,  the  defendant  cannot  assume  the 
championship  of  public  rights  nor  to  prosecute  the  plaintiff 
as  an  offender  against  the  laws  of  the  state  and  thus  to  im- 
pose upon  him  a  penalty  many  times  greater  than  what  those 
laws  prescribe.  Neither  justice  nor  sound  morals  require 
this  and  it  seems  contrary  to  the  dictates  of  both  that  such  a 
defense  should  be  allowed  to  prevail."  For  much  stronger 
reasons  should  such  principles  be  applied,  when,  as  here^  the 
defendant  itself  participated  in  the  wrong  charged  against 
the  deceased,  the  gratuitous  carriage  in  violation  of  law. 
To  permit  the  defense  in  such  case  is  to  allow  the  appellant 
to  excuse  itself  or  claim  immunity  from  the  consequences  of 
its  own  tortious  acts,  negligently  done  to  the  deceased,  coi 
the  ground  that  it  and  the  deceased  had  been  guilty  of  some 
other  independent  wrong,  or  violation  of  law,  which  in  no 
sense  influenced  nor  caused  the  tortious  act  of  the  appellant, 
and  was  not  a  contributing  cause  thereof,  or  of  the  injury, 
and  bore  no  relation  to  either  the  cause  or  effect  produced 
by  it.  We  do  not  mean  to  say,  and  do  not  hold,  that  if  it 
were  only  lawful  for  the  deceased  to  have  traveled  ofa  his 
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commision  when  he  was  in  the  discharge  of  his  public  duties, 
and  unlawful  for  him  to  do  so  when  he  was  not  on  duty,  and 
if  he,  without  the  knowledge  or  consent  of  appellant  or  its 
agents  in  charge  of  the  train,  had  made  an  unauthorized 
use  of  the  commission  by  traveling  thereon  when  he  was  not 
on  duty,  that  the  relation  of  carrier  and  passenger  would 
have  been  created  rendering  the  appellant  liable  as  in  the 
case  of  a  breach  of  duty  in  negligently  transporting  a  pas- 
senger. A  mere  intruder  or  trespasser,  of  course,  cannot 
create  the  relation  of  carrier  and  passenger  by  his  own  act 
Nor  can  one  create  such  relation  by  fraudulently  or  deceit- 
fully making  an  unauthorized  use  of  a  commission,  pass, 
ticket,  or  the  like,  nor  by  otherwise  gaining  his  presence  on 
the  train  by  fraud  or  deceit,  or  through  collusion  or  con- 
nivance with  mere  train  crews.  The  test  is:  Did  the  per- 
son desiring  passage  in  good  faith  offer  himself  for 
the  purpose  of  being  carried  as  a  passenger,  and  was  21 
he  as  such  accepted  and  received  by  the  carrier  and 
undertaken  to  be  transported  by  it  ?  If  so,  then  the  relation 
of  carrier  and  pasenger  arises,  and  the  law  casts  the  duty 
on  the  carrier  to  convey  him  safely,  and  to  exercise  toward 
him  "the  diligence,  prudence,  and  skill  of  a  good  carrier 
in  that  particular  kind  of  transport,^'  regardless  or  inde- 
pendent of  any  contract  existing  between  them.  Now,  while 
it  was  alleged  in  the  answer  that  the  deceased  wrongfully 
and  fraudulently,  and  with  the  intent,  and  for  the  purpose, 
of  deceiving  the  appellant,  and  without  its  knowledge  or  con- 
sent, and  against  its  will,  entered  and  remained  in  the  mail 
car,  there  is  no  evidence  justifying  a  finding  of  any  such 
facts.  Upon  the  record  the  case  is  reduced  to  the  simple 
facts  where  the  deceased,  with  the  full  knowledge  and 
consent  of  the  appellant,  was  permitted  to  travel  in  the 
mail  car  on  the  commission  issued  to  and  held  by  him.  The 
commission  was  "the  evidence  of  his  right  of  transportation." 
Upon  that  the  deceased  offered  himself  to  be  carried,  and 
upon  that  the  appellant  accepted  and  received  him,  and  un- 
dertook to  transport  him.  There  are,  therefore,  no  facts  nor 
inferences  to  support  the  averments  contained  in  the  an- 
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Bwer,  or  to  justify  the  submission  of  the  case  to  the  jury  on 
such  issues  or  theory.  Upon  the  whole  record,  we  are  per- 
suaded that  on  the  question  of  appellant's  liability  the  re- 
spondents were  entitled  to  recover  as  a  matter  of  law,  and 
hence  the  errors  referred  to  on  the  former  hearing  were  non- 
prejudicial to  the  appellant  (Madsen  v.  Utah  Light  £  By. 
Co.,  36  Utah,  628,  105  Pac  709.) 

Our  former  ruling  reversing  the  judgment  of  the  court 
below,  and  remanding  the  case  for  a  new  trial,  is  therefore 
set  aside,  and  the  judgment  of  the  court  below  is  now 
afltened,  with  costs  to  respondents.     It  is  so  ordered. 

FEIOK  and  McCARTY,  JJ.,  concur. 


SCHUYLER  et  al.  v.  SOUTHERN'  PACIFIC 
COMPANY. 

No.  2084.    Bedded  Julj  6,  1910.    Further  Rehearing  Denied,  Augmt  1, 
1910  (100  Pao.  1026). 

1.  CABBIEBS— INJUBT    TO    PABSElfGKB-^^^^'^'nON    FOB    JUBT.        Where 

paintifiTs  decedent,  an  empoyee  of  defendant  carrier,  having  a 
free  pass,  entered  defendant's  train,  and  was  rceived  as  a  passenger 
and  permitted  to  ride,  and  there  was  no  evidence  that  the  employees 
of  the  train  did  not  know  that  decedent  was  riding  on  a  free  pass 
or  that  they  were  deceived  as  to  his  status  on  the  traii^  it  was  not 
error  to  fail  to  submit  to  the  jury  the  question  as  to  whether  de- 
fendant's trainmen  knew  that  decedent  was  riding  on  a  free  pass 
while  not  on  duly.     (Page  614.) 

2.  Appeal  akd  Ebbob— Pbebbntation  or  Questions  m  Trux.  Ooubt— 
Change  or  Thbobt.  Where  appellant  adopted  a  definite  theory 
in  the  trial  court  as  to  the  facts  established  by  the  evidence,  he  would 
not  be  permitted  to  change  that  theory  on  appeal  and  to  assert  that 
such  facts  were  not  established,  and  that  he  was  entitled  to  a  new 
triaL     (Page  614.) 

8.  Appeai.  and  Ebbob— BEVIEW—-QI7E8TIONS  or  Fact.  While  the  ap- 
pellate court  will  not  pass  on  the  weight  of  the  evidence,  it  will  not 
ignore  self-evident  conclusions  from  undisputed  facts.     (Page  616.) 

4.  Beicoval  or  Causes— Gbounds  fob  REicoTAif— CoNsnuonoN  <v 
PUBADiNOS.    Where  the  Supreme  Court  construed  the  oomplaint  in 
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an  action  against  the  carrier  for  the  death  of  a  passenger  and  held 
that  it  did  not  present  a  federal  question  under  the  Hepburn  act 
(Act  June  29,  1906,  c  3591,  sec  1,  par.  4,  34  Stat.  684  [U.  S.  Gomp. 
St.  Supp.  1909,  p.  1151]),  as  the  complaint  did  not  show  on  its 
face  that  deceased's  right  to  transportation  was  derived  from  the 
federal  statute,  or  that  his  cause  of  action  was  based  on  such  statute, 
a  further  remark  hj  the  court  that  under  the  allegations  of  the  com- 
plaint it  did  not  constitute  a  fatal  variance  under  the  state  statute 
for  plaintiff  to  prove  that  deceased  was  a  gratuitous  passenger  at  the 
time  of  the  accident  was  insufficient  to  negative  the  construction 
made  by  the  court,  and  to  introduce  a  federal  question  into  the  cause. 
(Page  616.) 

Action  by  Mary  R  Schuyler  and  others  against  the  South- 
em  Pacific  Company. 

On  rehearing  on  appellant's  application. 

RBHEABUfO  DENIED. 

For  former  opinion,  see  87  Utah,  681. 

FEUCK,  J. 

The  original  opinion,  as  well  as  the  one  handed  down  on 
rehearing,  is  found  in  37  Utah,  581,  109  Pac.  458-470. 
It  will  be  seen  by  referring  to  the  opinions  there  filed  that 
in  the  second  opinion  we  arrived  at  a  result  different  from 
that  arrived  at  in  the  first.  In  view  of  this  appellant  has 
filed  a  petition  for  a  rehearing  upon  the  second  judgment  in 
which  it  strenuously  urges  that  the  case  should  be  remanded 
for  a  new  triaL  One  of  the  points  urged  is  that  the  question 
of  whether  the  conductor  in  charge  of  appellant's  train  had 
knowledge  that  the  deceased  was  traveling  on  his  commis- 
sion when  he  was  not  on  duty  was  one  of  fact  which  was 
not,  but  should  be,  submitted  to  a  jury.  If  there  had  been 
any  evidence  in  the  case  to  justify  a  finding  that  appellant's 
agents  in  charge  of  the  train  had  no  knowledge  that  the 
deceased  was  traveling  on  his  commission  when  he  was  not 
on  duty,  and  further  that  they  accepted  him  as  a  passenger 
and  permitted  him  to  ride  in  the  mail  car  on  the  commis- 
sion only,  in  the  belief  that  he  was  on  duty  and  otherwise 
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would  not  have  accepted  him  as  a  passenger  or  yielded  their 
assent  to  his  riding  in  the  mail  car  on  his  commission,  and 
further,  had  we  held  under  the  provisions  of  the  Hepburn 
act  that  it  was  not  lawful  for  the  deceased  to  ride  on  his 
commision  when  he  was  not  on  duty,  then  there  might  be 
much  force  to  appellant's  position. 

It,  however,  is  clearly  made  to  appear  that  the  question 
of  whether  the  deceased  was  on  or  off  duty  was  not  an  ele- 
ment of,  and  did  not  enter  into,  the  transaction*  There  is 
no  evidence  to  justify  a  finding  that  had  appellant's  agents 
known  that  the  deceased  was  not  on  duty,  such  fact  in  any 
particular  would  have  influenced  their  action  in  per- 
mitting the  deceased  to  ride  in  the  mail  car  on  his  1 
commission.  There  is  nothing  to  show  that  the  de- 
ceased deceived  appellant's  agents  who  were  in  charge  of  the 
train  by  pretending  that  he  was  or  inducing  them  to  believe 
that  he  was  in  the  discharge  of  duties,  or  that  he  deceived 
them  or  practiced  any  fraud  on  them  in  any  other  particular. 
Upon  the  whole  record  it  is  apparent,  and  as  stated  in  our 
last  opinion,  that  the  deceased  on  his  commission  tendered 
himself  as  a  passenger  to  be  carried  in  appellant's  mail  car, 
and  upon  that  commission  appellant's  agents  received  and 
accepted  him  to  be  so  carried,  regardless  of  the  question 
whether  he  was  on  duty  or  not  Moreover,  we  think  that 
the  stipulation  referred  to  in  the  last  opinion  is  also  to  that 
effect 

What  appellant  contended  for  in  the  court  below  was  that 
neither  the  appellant  nor  its  ag^its  could  lawfully 
permit  deceased  to  ride  on  the  commission  when  he  ,  2 
was  not  on  duty.  That  was  appellant's  position  in  the 
court  below  all  through  the  case.  From  such  position,  nor 
from  the  undisputed  facts,  nor  from  the  unavoidable  in- 
ferences to  be  deduced  therefrom,  can  either  we  or  a  jury 
relieve  the  appellant.  The  rule  announced  in  WiOeinson  v. 
0.  8.  L.  B.  Co.,  35  Utah,  110,  99  Pac.  471,  by  us  applies 
here.  We  there  said :  ^^While  we  have  no  disposition  to  pass 
upon  the  weight  of  the  evidence,  and  disclaim  any  right  to  do 
BO,  we  nevertheless  may  not  ignore  self-evident  conclusions 
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arising  from  undisputed  facts/'  Under  such  circumstances,  as 
in  effect  held  in  that  case,  a  jury  could  at  most  excuse 
that  which  the  law  did  not  sanction*     It  seems  pal-  3 

pable  to  us  that  in  permitting  the  deceased  to  enter 
and  ride  upon  appellant's  train,  whether  he  was  there  in  one 
rather  than  another  capacity,  did  not  enter  the  minds  of 
those  who  were  in  charge  of  it.  If  appellant,  therefore,  be 
now  permitted  to  say  that  that  question  should  enter  into  the 
consideration  of  the  case,  it  would  be  tantamount  to  permit- 
ting a  fact  to  be  shown  in  excuse  of  its  legal  liability,  which 
fact  did  not  exist  at  the  time  of  the  transaction,  and  hence, 
in  legal  effect,  would  amount  to  permitting  the  case  to  be 
ruled  or  controlled  by  an  immaterial  issue.  No  one  will 
seriously  dispute  that  whether  a  certain  fact  is  material  or 
inmiaterial  in  view  of  all  the  circumstances  and  the  other 
facts  found  or  admitted  in  the  case  is  purely  a  question  of 
law.  In  any  view,  therefore,  the  conclusion  reached  in  the 
last  opinion  handed  down,  and  which  is  now  assailed,  is 
right  and  should  prevail. 

Counsel,  however,  likewise  insist  that  because  we  held  in 
the  last  opinion  that  the  deceased  did  not  come  within  the 
Hepburn  act  (Act  June  29,  1906,  chap.  3591,  34  Stat.  584 
[TJ.  S.  Comp.  St  Supp.  1909,  p.  1151])  therefore  a  federal 
question  was  involved;  that  this  question  now  arises  for  the 
first  time  by  reason  of  the  fact  that  we  have  held  that  under 
the  allegations  of  the  complaint  the  respondents  can  recover 
upon  the  theory  that  the  deceased  was  on  the  train  as  a 
gratuitous  passenger.  We  considered  the  case  from  several 
view  points.  In  one  of  them  we  undoubtedly  construed  and 
gave  effect  to  a  federal  statute.  However,  from  another  view 
point  the  final  result  reached  by  us  in  the  case  was  wholly 
independent  of  the  federal  statute.  Cases  sometimes  arise 
in  which  state  courts,  during  the  course  of  the  trial  or 
proceeding  ,are  required  to  deny  certain  rights  claimed  under 
a  federal  statute.  When  such  a  condition  arises,  a  case,  imder 
peculiar  circumstances,  may  be  taken  on  a  writ  of  error  from 
a  state  court  of  last  resort  to  the  Supreme  Court  of  the 
United  States.    Mr.  Chief  Justice  Straup,  in  the  first  opin- 
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ion,  dearly  and  correctly  stated  under  what  circumstances 
and  ccmditions  a  case  may  be  removed  from  a  state  to  a  fed- 
eral court  for  triaL  We  repeat  here  that  unless  it  be  made 
to  appear  from  the  initial  pleading  filed  by  the  plaintiff  in 
an  action  that  the  case  is  one  that  may  be  removed  to  a 
federal  court,  it  cannot  be  removed,  notwithstanding  that 
during  the  course  of  the  trial  or  proceeding  a  federal  ques- 
tion may  arise  for  which  a  removal  might  have  been  had  if 
it  had  appeared  from  the  initial  pleading  and  timely  ap- 
plication for  removal  had  been  made.  (Moon  on  the  Be- 
moval  of  Causes,  sec  101.) 

"Sot  is  counsel's  claim  permissible  that  a  federal  ques- 
tion is  now  presented  upon  the  face  of  the  complaint  because 
of  the  construction  we  gave  to  some  of  the  allegations  therein 
contained.     What  was  said  in  that  regard  simply 
amounted  to  this:    That  under  the  all^ations  of  the  4 

complaint  it  did  not  constitute  a  material,  hence  not 
a  fatal,  variance  under  our  statute,  for  respondent  to  prove 
that  the  deceased  was  a  gratuitous  passenger  on  appellant's 
train  at  the  time  of  and  preceding  the  accident.  That  such 
a  ruling  could  change  the  complaint  from  one  upon  the  face 
of  which  no  removable  question  was  presented  to  one  where 
such  a  question  was  apparent  is  inconceivable  to  us. 

We  have  given  this  case  most  thorough  and  painstaking 
attention.  We  are  thoroughly  convinced  that  the  conclusions 
reached  in  the  last  opinion,  in  view  of  the  undisputed  facts, 
are  in  harmony  with  law,  reason,  and  justice. 

No  reasons  being  shown  in  the  last  application  for  a  re- 
hearing why  that  judgment  should  not  stand,  the  application 
for  a  rehearing  is  denied. 

STRAUP,  C.  J.,  and  McCAETY,  J.,  concur. 
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ACTION. 

!•  Sputting  Causes  of  Action.  A  former  action  held  based  on  a 
different  cause  of  action,  so  that  there  was  no  splitting  of  a  cause 
of  action.    HoU  v,  NieUon,  666, 

2.  JoiNDBB  or  Causes — Separate  Notes  Secubed  bt  Same 
Mortgage.  The  causes  of  action  on  separate  notes  secured 
by  the  same  mortgage  may  be  joined  in  one  action  for  foreclos- 
ure.    Kurtz  V,  Ogden  Canyon  Sanitarium  Co,,  SIS, 

3.  Estoppel — Dower.  In  view  of  Const,  art.  8,  Sec.  19,  an  equitable 
estoppel  may  be  pleaded  as  a  defense  in  a  legal  action  for  dower. 
HUton  V.  Sloan,  S69, 

4.  Non-Suit — ^Bab.  A  judgment  of  non-suit  held  not  to  be  a  bar  to 
a  future  action  on  the  same  cause  of  action.  Robinson  v.  Salt  Lake 
City,  620. 

ADVERSE  POSSESSION. 

1.  Intebbuption.  Certain  matters  held  not  an  interruption  of 
adverse  possession.  Bingham  Livery  &  Transfer  Co,  v,  McDonald, 
467. 

2.  Continuous  and  Open  Possession — ^Evidence.  Evidence  held 
to  show  possession  of  a  continuous  and  open  character,  necessary, 
under  Comp.  Laws  1907,  Sees.  2862,  2863,  for  title  by  possession 
under  color  of  title.  Bingham  Livery  &  Transfer  Co.  v,  McDonald, 
467' 

3.  Extent  of  Right — ^Advebse  Possession  or  Stbeet.  Where 
defendant  had  merely  an  easement  in  a  street  for  maintaining  a 
flume  for  mill  purposes,  he  could  acquire  no  more  than  the  per- 
I)etual  right  to  maintain  the  flume  in  the  street  for  those  purposes, 
and  could  not  claim,  by  adverse  possession,  the  legal  title  or  that 
INurt  of  the  street  so  as  to  entitle  him  to  maintain  uie  flimie  banks 
at  any  height.    Hague  v,  Juab  County  MiU  A  Elevator  Co.,  £90. 

4.  Requisites — ^Payment  of  Taxes.  Where  land  had  been  occu- 
pied adversely  for  about  twenty-four  years  so  as  to  acquire  title 
under  Comp.  Laws  1876,  Sees.  1097-1104,  when  Comp.  Laws 
1888,  Sec.  B137,  effective  in  1888,  was  enacted,  title  by  adverse 
possession  was  complete  without  payment  of  taxes.  Rydalch  v. 
Anderson,  99. 

ALIENS. 

Natubalization — JuBiSDicTioN  OF  State  Coubts — ^Natube  of 
Authobitt  Exebcised.  The  federal  government  in  authorizing 
state  courts  to  act  in  naturalization  proceedings  selects  su^ 
courts  and  the  clerks  thereof  as  |:ovemment  agencies,  through 
whom  the  government  is  discharging  a  function  of  sovereignty. 
Eldredge  v.  Salt  Lake  County,  188. 

37  Utah]  (617) 


Digitized  by 


Google 


618  Appeal  and  Ebbob.  [37  Utah 

APPEAL  AND  ERROR. 

1.  Chakgb  or  Theory.  An  appellaiit  hM  not  entailed  to  ehange 
his  theory  of  the  case  on  appeaL    SehuyUr  v.  Southern  Pac  Cc^ 

ei». 

2.  RsYixir — Questions  or  Fact.  While  the  appdlate  oonrt  win  not 
pass  on  the  weisrht  of  the  evidence,  it  will  not  ignore  self-evident 
conclusions  from  undisputed  facts.  Schuyler  v.  Bauthem  Pac  Co., 
eiB. 

3.  Exceptions — ^To  Line  or  Testiicont — SumciENT.  Objections 
having  been  properl3r  made  and  exceptions  taken  to  a  certain  line 
of  testimony,  the  objecting  party,  to  save  the  Question  for  review, 
need  not  object  to  each  question  thereafter  asked  the  witness  as 
to  the  same  matter.  Cromeenee  v,  San  Pedro^  L.  A.  db  S.  L.  R. 
Co.,  476. 

4.  Testiicont  When  Advebsblt  Admitted — ^Necbssitt  or  Motion 
TO  Strike.  Where  the  court  knows  what  a  witness  will  answer, 
and  then  overrules  an  objection  to  the  question,  it  must  be  held 
that  the  testimony  was  admitted  advisedly,  and  a  motion  to  strike 
it  out  is  unnecessary  to  present  the  objection  for  review.  Cro' 
meenee  v.  San  Pedro,  L.  A.  db  S.  L.  R.  Co.,  47S. 

5.  Harmless  Error — Remarks  or  Coxtnsbl.  Prejudicial  error 
cannot  be  predicated  on  remarks  of  counsel  as  to  a  witness  against 
the  complaining  party,  tending  to  minimize  the  effect  of  the  wit- 
ness' evidence,  which  from  beginning  to  end  was  favorable  (o  his 
adversary.     Cromeenea  v.  San  Pedro,  L.  A,  db  S.  L.  R.  Co.,  476. 

6.  Objections — SurriciENCT.  Where  defendant  in  the  lower  court 
objected  to  evidence  as  not  proper  for  any  purpose,  it  could  not 
on  appeal  urge  an  additional  specific  objection.  Ewi,ne  v.  Oregon 
Short  Line  R.  Co.,  4S1. 

7.  Instructions — Long  and  Repeated.  That  instructions  are  long 
and  to  some  extent  repeated  will  not  affect  the  verdict  or  judg- 
ment otherwise  without  prejudicial  error.  Evane  v.  Oregon  Short 
Line  R.  Co.  (Utah),  4^1. 

8.  Issues  not  Raised  in  Trial  Court.  Where  the  trial  court,  at 
appellant's  request,  only  passed  upon  one  issue  in  rendering  judg- 
ment, the  Supreme  Court  cannot  pass  upon  other  issues  not 
considered,  or  requested  to  be  considered  below.  Fee  v.  National 
Bank  of  the  Republic,  t8. 

0.  Discretion  or  Trial  Court — ^Examination  or  Docxtmbnt  bt 
Witness.  It  was  within  the  trial  courts  discretion  to  permit  a 
witness  to  examine  the  instrument  to  which  his  alleged  signature 
was  attached  before  stating  whether  his  signature  was  genuine; 
and  its  ruling  will  not  be  disturbed  on  appeal,  in  absence  of  a 
mrejudicial  abuse  of  discretion.  Fee  v.  National  Bank  of  the 
Republic,  t8. 

10.  Time  roR  Taking  Appeal — Computation.  An  appeal  will  not 
be  dismissed,  though  based  on  a  verdict  rendered  more  than 
six  months  beifore  the  appeal  was  perfected,  where  the  record  shows 
that  the  appeal  was  taken  within  six  months  from  the  overruling 
of  the  motion  for  a  new  triaL    Schuyler  v.  Southern  Pac.  Co.,  681. 
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11.  Appbalablb  Obdbbs — ^NoNH3uiT.  A  judgment  of  nonnniit  hM 
final  and  appealable.     Rohinaon  v.  Sail  Lake  CUy^  620. 

12.  Entry  in  Judgment  Book.  Under  Ck>mp.  Laws  1907,  Sees.  3195, 
3197,  3301,  a  judgment  must  be  entered  in  the  judgment  book  be- 
fore an  appeal  can  be  taken.    Robinson  v.  Sail  LcMe  City,  620. 

13.  Tims  roR  Appbal.  The  tune  from  which  an  appeal  may  be 
taken  dates  from  entry  of  judgment.  Robinson  v,  SaU  Lake 
CUy,  620. 

14.  Entry  of  Judgment— Pbbbxtmption.  It  will  be  presumed  on 
appeal  that  the  duty  of  the  clerk  to  enter  judgment  in  a  judg- 
ment book  under  Comp.  Laws  1907,  Sec.  3195,  has  been  per- 
formed.    Robinson  v,  SaU  Lake  City,  620. 

15.  AsBiGNMBNT  or  Error — ^Failurs  to  Assign  Error — ^Harmlbss 
Error.  A  judgment  cannot  be  modified  or  reversed  on  appeal, 
because  of  an  error  of  which  no  one  complains.    Snow  v.  West,  628, 

16.  ScoPB  op  Rbview — Reason  for  Ruling — Exclusion  of  Evi- 
dence. If  a  ruliiig  excluding  answers  to  certain  questions  was 
correct  for  any  reason  whatever,  no  error  was  committed  in  exclud- 
ing them.    HoU  v.  Nielson,  666. 

17.  Error  in  Restricting  or  Extending  Scopb  of  Cross-Exam- 
iNATioN.  In  view  of  the  discretion  lodged  with  the  trial  court  on 
cross-examination,  field,  that  a  judgment  would  not  be  reversed  for 
error  in  restricting  or  extending  the  scope  of  cross-examination. 
H6U  V.  Nielson,  666. 

18.  Verdict — Conclusiveness.  Where,  thou|:h  the  jury  could  have 
found  a  larger  verdict  for  plaintiff  than  it  did  they  were  also  justi- 
fied in  findmg  for  defendant,  the  verdict  for  plaintiff,  under  proper 
instructions,  cannot  be  distiurbed  on  appeal,  though  the  appellate 
court  might  have  decided  differently.     Holt  v.  Nielson,  666. 

19.  Harmless  Error — ^Exclusion  of  Evidence.  Any  error  in  ex- 
cluding a  question  on  redirect  examination  held  not  prejudicial  to 
defendant.    HoU  v.  Nielson,  666. 

20.  Samb.  Any  error  in  excluding  the  answers  to  certain  questions 
was  not  prejudicial  to  defendants  where  they  got  the  evidence 
before  the  jury  at  different  times  during  the  triaL  HoU  v.  Nielson, 
666. 

21.  Exceptions — Certification  of.  Exceptions  to  instructions  Aeld 
sufficiently  certified  to  authorize  a  review  on  appeaL  BiUs  v. 
SaU  Lake  CUy,  607. 

22.  Bill  of  Exceptions — Sufficiency.  A  bill  of  exception  hM 
sufficient  to  authorize  review  of  the  instruction.  BiUs  v.  SaU  Lake 
CUy,  607. 

28.  Issues  in  Appellant's  Favor,  Complaint  of.    In  an  action  for 
injuries,  plaintiff  held  not  entitled  to  complain  on  appeal  of  the 
submission  of  an  issue  on  which  the  jury  found  m  plaintiff's 
favor.     Gibson  v.  Oeorge  0.  Doyle  A  Co.,  21. 
* 

24.  Judgment — ^When  Not  Reversible.  Where  the  judmient  is 
based  upon  findings  supported  by  sufficient  evidence,  the  Supreme 
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Court  oannot  reven^  thon^  it  might  make  differant  flndinfi 
from  the  evidence  oontained  in  the  record.  Fee  t.  National  Baidt 
ej  the  Republic,  SI, 

26.  Inbtbugtion — ^Nor  Pbbjudicial.    That  an  instniction  on 
issue,  at  to  which  the  fury  found  in  plaintiff's  favor,  was  ob; 
tionable  as  on  the  weifirht  of  the  evidence,  was  not  preju^' 
plaintiff.    Oibean  v.  Oeorge  0.  Doyle  A  Co.,  21. 

26.  EviDBNCB — Habmlbsb   Ebbor — ^Evidence,   even   if   imi^ 
admitted,  which  does  not  change  the  result  is  not  pre]u< 
KurU  V.  Ogden  Canyon  Sanitarium  Co.^  SIS. 

27.  CoNTBNTiON  NoT  Raibed  IN  Trial  Coubt.  A  contention  hdd 
not  available  where  made  for  the  first  time  on  appeaL  8aU  Lake 
Inveetmenl  Co,  v.  Fox,  SS4, 

28.  Rbvikw — Objbctions  Not  Madb  at  Tbial.  In  the  absence  of 
objection  at  the  trial,  it  could  not  be  claimed  on  appeal  that 
the  court  erred  in  denying  motion  to  dismiss  because  of  a  variance 
between  the  complaint  and  proof.    Sargent  v.  Union  Fuel  Co,,  S9i, 

29.  Saiob.  An  objection  to  evidence  not  made  at  the  trial  win  not  be 
considered  on  appeal.    Sargent  t.  Union  Fuel  Co,,  S9t, 

90.  Samb.  An  assignment  of  error  to  the  admission  of  hj^imthetical 
questions  would  not  be  reviewed  where  objector,  neit&r  in  the 
trial  nor  on  appeal,  pointed  out  the  evidence  claimed  to  have  been 
erroneously  included  or  omitted.    Sargent  v.  Union  Fud  Co,,  SOB, 

31.  Sams.  No  motion  to  strike  testimony  subsequently  shown  to  be 
inadmissible  having  been  made  at  the  trial,  the  objection  would 
not  be  reviewed  on  appeaL    Sargent  t.  Union  Fuel  Co,,  S92. 

32.  ExoBSsrvB  Vbbdict.  That  the  verdict  was  excessive  and  was 
given  under  the  influence  of  passion  and  prejudice  cannot  be 
reviewed  on  appeal.    Sargent  v.  Union  Fuel  Co,,  S9B, 

33.  Rbvibw — Evidencb  Sutficibnt  to  Sustain  Findings.  Where 
a  finding  for  either  par^  would  have  been  supported  by  some  sub- 
stantial evidence,  the  Supreme  Court  cannot  interfere  with  the 
judgment  on  the  ground  that  the  finding  is  not  supported  by  any 
substantial  evidence.    Erickeon  v,  Childe,  407, 

34.  Bill  or  Exceptions — ^Exhibits.  Exhibits  offered  in  evidence 
need  not  be  incorporated  in  or  attached  to  the  transcript.  Bing» 
ham  Livery  A  Tranefer  Co,  v,  McDonald,  4S7, 

35.  PLSAniNO — ^Motion  to  Stbikb.  The  striking  out  of  a  part  of  an 
answer  held  not  prejudicial  where  the  defense  was  available  under 
the  answer  remaining.  Qay  t.  Young  Men*e  ConeoL  Co-op. 
Mercantile  Inet,,  980. 

36.  Samb.  An  order  granting  in  part  a  motion  to  strike  speoifled 
parts  of  a  pleading  hM  not  prejudicial  Qay  v.  Young  Men'e 
Coneol,  Co-op,  Mercantile  Inet.,  BSO, 

37.  Cbobs  Assignments  or  Ebbob— Nbcbsbitt.  A  question  raised 
bv  appellees  is  not  presented  for  review  without  a  nronn  annignmnnt 
of  error.    Le  Vine  v.  Whitehouee,  260. 


Digitized  by 


Google 


37  Utah]  Banks  and  Banking.  621 

38.  Right  to  Allegb  Error — ^Error  Induced  by  Partt  Com- 
plaining. Where  the  jury  oould  properly  render  a  verdict  for 
plaintiff  by  following  either  of  oonnioting  instructions,  defendant 
whose  request  induced  the  conflict  and  caused  the  error  in  its  favor 
cannot  complain  of  the  conflict.  Pulo$  v.  Denver  &  R.  0.  R.  Co., 
BS8. 

39.  Forcible  Entry  and  Detainer — ^Appeal.  An  appeal  in  forcible 
entrjr  and  detainer  not  taken  within  the  time  prescribed  will  be 
dismissed.     Murphy  v.  Paumie,  228, 

40.  Forcible  Entry  and  Detainer — ^Appeal.  An  appeal  in  forcible 
entry  and  detainer  not  taken  within  the  time  prescribed  will  be 
disimssed.    Hunsaker  v.  Harris,  226. 

41.  Same.  The  time  for  taking  proceedings  on  appeal  in  forcible  en- 
t^  and  detainer  held  governed  by  Ck>mp.  Laws  1907,  Sees.  3586, 
3587,  and  not  by  section  3301.    Htmeaker  v.  Harris,  226. 

42.  Harmless  Error — Sustaining  Demurrer.  The  sustaining  of  a 
general  demurrer  to  a  complaint,  which  stated  a  (^ood  cause 
of  action  against  one  not  a  party,  heid  not  prejudicial  error. 
Arthold  V.  Pope,  204, 

43.  Questions  Presented  in  Trial  Court — Change  of  Objection 
ON  Appeal — Direction  of  Verdict.  Where  a  motion  for  a 
directed  verdict  in  the  lower  court  was  grounded  upon  the  insuffi- 
ciency of  defendant's  evidence  to  show  legal  justification  for  seizure 
and  sale  of  property  for  taxes,  error  in  rising  to  direct  a  verdict 
oould  not  be  assigned  on  the  ground  that  the  delinquent  tax  list 
was  not  published  according  to  law.    Bown  v.  Owens,  117. 

44.  Harmless  Error — Correct  Verdict.  Where  a  verdict  for  de- 
fendant was  the  only  verdict  which  could  have  been  rendered, 
erroneous  rulings  would  not  be  prejudiciaL    Bown  v.  Owens,  117. 

45.  Findings  of  Fact — ^Ultimate  Facts  Binding.  A  finding  of  the 
ultimate  fact  of  payment  held  binding  on  the  appellate  court,  not- 
withstanding a  nnoing  of  probative  facts.  Sierra  Nevada  Lumber 
Co,  V.  McCormick,  ISO. 

46.  Judgment — Presumptions  as  to  Correctness.  The  judgment 
is  presumed  to  be  correct,  unless  the  contrary  appears  from  the 
record.    Sierra  Nevada  Lumber  Co.  v.  McCormick,  ISO. 

47.  Orders  Reviewable — ^Bill  of  Exceptions.  An  order  vacating  a 
motion  to  substitute  for  a  deceased  party  her  administrator,  and 
densring  a  motion  to  modify  the  judgment  rendered,  held  not 
reviewable  in  the  absence  of  a  biU  of  exceptions.  McCuUough  v. 
McCuUough,  US. 

BANKS  AND  BANKING^ 

Pleadings — Issue  Raised.  In  a  depositor's  action  against  a  bank  for 
money  claimed  to  have  been  deposited  and  not  checked  out,  hdd 
that  the  only  issue  made  by  the  pleadings  was  whether  defendant 
had  paid  to  plaintiff  or  his  order  the  sum  stated.  Fee  v.  Naiional 
Bank  of  the  Republic,  28. 
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BOUNDARIES. 

1.  EsTABLiSHMBNT — EsTOPPEL.  A  vendor  AeM  estopped  to  assert  that 
a  boundary  established  by  a  survey  had  by  the  vendee  with  the 
vendor's  knowledge  was  not  oorreot.     Horton  v,  Roghaar^  t98. 

i.  Acquiescence — Effect.  A  deed  of  a  part  of  a  lot  in  a  block  of 
a  designated  survey  held  to  make  the  south  line  of  the  tract  con- 
veyed, the  south  hne  of  the  lot  as  established  by  acquiescence. 
Young  v.  Hyland,  229, 

3.  Sams.  A  boundary  line  recognized  and  acquiesced  in  by  the 
owners  of  adjoining  lands  hdd  conclusive  on  them  and  their 
grantees.     Young  v,  Hyland,  229. 

4.  Same.  Where  a  boundary  is  op^  and  visible,  marked  by  monu- 
ments, fences,  or  buildings,  and  is  knowingly  acquiesced  in  for  a 
long  time,  the  law  will  imply  an  agreement  fixiiig  the  boimdary 
as  located  and  will  not  permit  the  parties  or  their  grantees  to  c^e- 
part  from  such  line.     Young  v.  Hyland,  229, 

5.  Same.  Practical  location  of  a  boundary  line  may  be  established 
either  by  an  express  agreement  or  by  acquiescence  without  suiv 
veys,  either  before  or  after  an  of&cial  survey.  Young  v,  Hyland, 
229. 

6.  Sams.  A  boundary  line  agreed  on  or  acquiesced  in  for  many  years 
by  the  adjoining  landowners  kdd  the  boundary  line  as  between 
them  and  their  grantees.     Young  v.  Hyland,  229. 

7.  Estopped  bt  Acquiescence — ^Persons  Estopped — ^Heibs.  An 
heir  would  be  estopped  by  his  ancestor's  acquiescence  in  an  agree- 
ment with  an  adjoining  landowner  as  to  their  boundaries,  if  the 
ancestor  himself  would  be  estopped.     Rydalch  v.  Anderson^  99. 

8.  Same — ^Effect  of  Subsequent  Acre  of  Parties.  An  agree- 
ment between  predecessors  of  the  parties  fixing  the  boimdary  line 
different  from  that  subseauently  established  oy  the  section  line 
afterwards  surveyed,  which  agreement  was  acquiesced  in  by  the 
parties  thereto  and  their  predecessors  for  a  long  period,  held  to 
estop  plaintiff  from  claiming  title  to  a  tract  wmch,  according 
to  the  boundary  fixed  by  the  predecessors,  belonged  to  defendant. 
Rydalch  v.  Ander$on,  99. 

0.  Same.  Whether  one  is  estopped  from  claiming  land  bevond  an 
agreed  boimdary  acquiesced  in  by  him  must  be  decided  largely 
upon  the  particular  facts  of  the  case  and  no  absolute  rule  can  be 
applied  to  every  case.     Rydalch  v.  Anderson,  99. 

10.  Acquiescence  in — Resurvetb.  Boundaries  to  land  established 
by  prior  official  surveys  and  by  fences  and  walls  long  aclmowledged 
by  the  owners  as  markiiig  the  boundaries  held  to  prevail  over 
boundaries  fiixed  by  subsequent  official  resurvey.  Mayer  p.  Lang^ 
ton,  9. 

11.  Same.  Practical  location  of  boundaries  acquiesced  in  for  a  long 
I>eriod  of  years  will  not  be  disturbed.     Moyer  v.  Langtan^  9. 

CARRIERS. 

1.  Injury  to  Passenger — Qxtestion  for  Jury.  Evidence  held 
insufficient  to  present  a  question  for  the  jury  as  to  whether  the 
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servants  of  a  carrier  knew  that  a  passenger  was  riding  on  a  free 
pass.    Schuyler  v.  Southern  Pac.  Co.,  Bit. 

2.  Pasbbngbrs — ^Who  Are — Evidencb.  In  an  action  against  a 
carrier  to  recover  for  the  death  of  a  railway  mail  clerk,  evidence 
held  insufficient  to  support  a  finding  that  at  the  time  of  the  acci- 
dent in  which  decedent  was  killed  decedent  was  on  defendant's 
train  in  the  discharge  of  duties  x>ertaining  to  the  railway  mail 
service.    Schuyler  v.  Southern  Pac.  Co.,  681. 

3.  Injubibs  to  Pasbbngbrs — ^Frbb  Transportation — ^Violation 
OF  Statute.  An  interstate  carrier  hdd  not  entitled  to  avoid 
liability  for  negligence  resulting  in  the  death  of  an  employee  of  the 
railway  mail  service  while  not  on  duty  by  alle^fing  that  such 
employee  was  riding  on  a  free  pass  issued  in  violation  of  the  Hep- 
bum  Act  (Act  June  29,  1906,  c.  3591,  Sec.  1,  par.  4,  34  Stat.  584 
[U.  S.  Comp.  St.  Supp.  1909,  p.  1151]).  Schuyler  v.  Southern  Pac 
Co.,  681. 

4.  Nbgligencb — Damages — ^Trespassers.  In  an  action  against  a 
carrier  to  recover  for  the  death  of  one  alleged  to  have  been  a 
passenger,  there  can  be  no  recovery  on  the  ground  of  ordinary  neg- 
ligence of  defendant  in  injuring  a  person  not  a  passenger.  SchuyUr 
p.  Southern  Pac.  Co.,  681. 

6.  Sahb.  Pleading  and  Proof — "Material  Variance."  In  an 
action  against  a  carrier  for  the  death  of  a  mail  clerk,  a  variance 
between  the  pleadings  and  proof  held  not  material  under  Comp. 
Laws  1907,  Sees.  3001-3003.    Schuyler  v.  Southern  Pac.  Co.,  681. 

6.  Same.  Question  vor  Jury.  In  an  action  against  a  carrier  to 
recover  for  the  death  of  a  railway  mail  clerk,  evidence  held  to 
conclusively  8ho<^  that  decedent  at  the  time  of  his  death  was  right- 
fully on  defendant's  train  so  as  to  warrant  the  direction  of  a  verdict 
in  favor  of  plaintiff  on  the  issue  as  to  whether  or  not  he  was  a 
trespasser  on  the  train.    Schuyler  v.  Southern  Pac.  Co.,  681. 

7.  Regulation — ^Frbe  Transportation.  Congress  may,  in  pro- 
hibiting interstate  carriers  from  issuing  free  transportation,  except 
such  persons  from  the  operation  of  tne  general  prohibition  as  it 
may  see  fit.    Schuyler  v.  Southern  Pac.  Co.,  681. 

8.  Samb.  The  Hepburn  act  (Act  June  29, 1906,  o.  3591,  Sec.  1,  par. 
4,  34  Stat.  584  [U.  S.  Comp.  St.  Supp.  1909,  p.  1151]  held  not  to 
prohibit  an  interstate  earner  from  issuing  free  transportation  to 
employees  of  railway  mail  service  wnile  not  on  duly.  Schuyler  v. 
Southern  Pac.  Co.,  681. 

9.  Pabsbngbes — ^Who  Are.  The  relation  of  carrier  and  passenger 
may  exist  independent  of  any  contract  between  tiie  parties  for 
transportation.    Schuyler  v.  Southern  Pac.  Co.,  681. 

10.  Same.  The  test  in  determining  who  are  passenjifers  is  whether  the 
person  desiring  package  in  good  faith  offered  himself  for  the  pur- 
pose of  being  carried  as  a  i)assenger,  and  that  he  was  as  such 
accepted  ana  received  by  the  carrier  who  undertook  to  transport 
him.    Schuyler  v.  SotUhem  Pac.  Co.,  681. 

11.  Same.  Free  Transportation — "Passengers  vor  Hire.**  Em- 
ployees of  the  railway  mail  service,  traveling  in  the  postal  or  midl 
oars  in  charge  of  the  maiLi  under  a  contract  between  the  govern* 
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ment  and  the  carrier  for  the  carriage  of  mail,  and  mail  clerks,  aro 
passengers  for  hire,  to  whom  the  carrier  owes  the  same  duty  that 
it  owes  to  the  passengers  riding  upon  the  train  in  so  far  as  its 
liability  for  personal  injuries  arising  from  its  negligence  is  oon^ 
oemed«    Schuyler  v.  Southern  Pae.  Co.,  681. 

12.  Pabsengbrs — ^Who  Ars — ^Bubdsn  of  Proof.  In  an  action  fOT 
the  death  of  a  railway  mail  clerk,  the  burden  of  proving  that  de- 
ceased was  in  the  pursuit  of  his  official  duties  at  the  time  of  the 
accident  in  which  he  was  killed  is  on  plain  tiff.  Schuyler  v.  South' 
em  Pac  Co\,  681. 

CASES. 

UTAH  CASES  CITED,  FOLLOWED,  OB  DISTIN0UI8HSD. 

Anderson  v.  Salt  Lake  &  O.  Ry.  Co.,  35  Utah  609 673 

Bailey  v.  Leishman,  32  Utah  132 270 

Brown  v.  Salt  Lake  City,  33  Utah  242 628 

Clawson  v.  Clayton,  33  Utah  266 68 

Coates  V.  Raiboad  Co.,  24  Utah  304 253 

Cottrell  V.  Pickering,  32  Utah  62 168 

Crowfoot  V.  Thatcher,  19  Utah  212 656 

Famsworth  v.  U.  P.  Coal  Co.,  32  Utah  112 48 

Freed,  etc.,  Co.  v.  Sorensen,  28  Utah  419 58 

Galloway  v.  Salt  Lake  Dramatic  Ass'n,  17  Utah  37 491 

Guthiel  V.  Gilmer,  27  Utah  496 623 

Hickey  v.  Raiht)ad,  29  Utah  392 611 

Hilton  V.  Roylance,  25  Utah  129 363-385 

Hilton  V.  Stewart,  25  Utah  161 363-385 

Hohnes  v.  Judge,  31  Utah  269 19-110-234 

In  re  Park  Estate,  29  Utah  257 367 

Jones  V.  Ogden  City,  32  Utah  221 628 

Leach  v.  Raihx)ad,  29  Utah  285 490 

Madsen  v.  Utah  Light  &  R.  Co.,  36  Utah  528 187-612 

National  Bank  of  the  Republic  v.  Scott  So  Co.,  18  Utah,  .400,  326 

Norton  v.  Tufts,  19  Utah  470 363 

Pioneer  Inv.  Co.  v.  Bd.  of  Education,  35  Utah  1 472 

Pool  V.  Southtrn  Pac.  Co..  7  Utah  303 441 

Pugmire  v.  Diamond  C.  So  C.  Co.,  26  Utah  115 395 

Rio  Grande  Western  Ry.  Co.  v.  Salt  Lake  Inv.  Co.,  35  Utah 

628,  106 

Russell  v.  Harkness,  4  Utah  197 59 

Scott  V.  Croutch,  24  Utah  377 475 

Smalley  v.  Railroad,  34  Utah  423 186 

Snow  V.  West,  35  Utah  296 536 

Sowadski  v.  Salt  Lake  County,  36  Utah  127 296 

Spildng  V.  Union  R.  So  P.  Co.,  33  Utah  313 46-441-485 

State  V.  Cherry,  22  Utah  1 167 

State  V.  Endsley,  19  Utah  478 518 

State  V.  Halford,  17  Utah  475 618 

State  V.  MoCune,  16  Utah  174 518 

State  V.  Moore,  36  Utah  521 518 

State  V.  Webb,  18  Utah  441 518 

Stevens  v.  Implement  Co.,  20  Utah  267 327 

Sullivan  v.  Mming  Co.,  11  Utah  438 415 

Tolteo  Ranch  Co.  v.  Baboock,  24  Utah  183 472 

Wamock  v.  Peterson,  etc.,  Co.,  35  Utah  542 625 

Wells  Fargo  So  Co.  v.  Scott  So  Co.,  18  Utah  127 328 

Wey  V.  S5t  Lake  City,  35  Utah  504 116 

Wilkinson  v.  O.  S.  L.  Ry.  Co.,  35  Utah  110 460-614 

Wilson  V.  Southern  Pac.  Co.,  13  Utah  352 603 

Wood  y.  Raiboad.  28  Utah  351 253 
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CERTIORARI. 

Review  of  Void  Order.  Certiorari  held  to  lie  to  review  an  order 
recalling  a  8i)eoial  execution.  State  v.  District  Court  in  and  for 
Third  Judicial  Diet.,  418. 

CHATTEL  MORTGAGES. 

Distinguished  vrom  Conditional  Sale.  Certain  instruments  held 
a  contract  of  conditional  sale,  and  not  a  chattel  mortgage,  and 
not  invalid  as  to  the  buyer's  creditors  for  failure  to  comply  with 
Comp.  Laws  1907,  Sec.  150,  subds.  2,  3,  relating  to  chattel  mort- 
gages.   Paeeow  v.  Emery,  49. 

CLERKS  OP  COURTS. 

1.  Compensation — Limitation  of  Emoluments — ^Febb  in  Natur- 
alization Proceedings.  The  principle  that  the  incumbent  of  a 
ptublic  office  must  discharge  the  duties  thereof  for  the  compensa- 
tion fixed  by  law  held  not  to  prevent  the  clerk  of  a  state  district 
court  performing  services  in  naturalization  proceedings  under  Act 
Cong.  June  29,  1906,  c.  3592,  34  Stat.  596  (U.  S.  Comp.  St.  Supp. 
1909,  p.  97),  from  retaining  the  fees  as  therein  provided.  Eldredge 
V.  Salt  Lake  County,  188. 

2.  Accounting  for  Fees  in  Naturalization  Proceedings.  The 
compensation  received  by  the  clerk  of  a  state  district  court  in 
naturalization  proceedings  imder  naturalization  act  (Act  Cong. 
June  29,  1906,  c.  3592,  34  Stat.  596  [U.  S.  Comp.  St.  Supp.  1909. 
p.  97])  held  not  compensation  for  extra  official  services,  and  ne  need 
not  account  therefor  to  the  county,  notwithstanding  Const,  art. 
21,  Sees.  1,  2,  and  Comp.  Laws  1907,  Sees.  2057,  2062.  Eldredge 
V.  Salt  Lake  County,  188. 

CONTRACTS. 

1.  Option  Contracts — Modification — Effect.  A  modification  of 
an  executory  contract  held,  in  legal  effect,  the  entering  into  of 
a  new  contract.     LochwUz  v.  Pine  Tree  Min,  &  MiU.  Co.,  S4B. 

2.  Rescission  for  Fraud.  A  party  who  has  been  induced  to  enter 
into  a  contract  by  false  and  fraudulent  representations  may  rescind 
on  discovery  thereof.     Le  Vine  v.  Whitehouse,  260. 

3.  Same.  A  defrauded  party  will  generally  lose  his  right  to  rescind  if 
he  takes  any  benefit  or  does  any  other  act  implying  intent  to  abide 
by  or  affirm  the  contract  after  he  becomes  aware  of  the  fraud. 
Le  Vine  v.  WhiUhouee,  260. 

4.  Same.  A  party  misled  must,  as  soon  as  he  learns  the  truth  and 
discovers  the  fidsity  of  statements  relied  on,  disaffirm  with  all  rea- 
sonable diligence.     Le  Vine  v.  WhUehouee,  260. 

5.  Stipulations  of  Waiver.  A  waiver  of  i)erformance  of  stipula- 
tions of  a  contract  must  be  pleaded  to  be  available.  Neuberger  v. 
Bobbins,  197. 

6.  Construction — Intent.  The  primary  object  in  the  construc- 
tion of  a  contract  is  to  discover  the  intent  of  the  parties  from  a 
consideration  of  the  whole  contract.     Caine  v.  Hagenbarth,  69. 

7.  Equitable  Prevails  Against  Unconscionable.  Where  a 
written  contract  is  susceptible  of  two  constructions,  one  equitable 
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and  the  otber  nncoimoion&ble,  the  former  will  prevaiL    Cainev. 
Ha(f$nbarth,  69. 

8.  MoDmcATioH  ov  CoEPORATB  OmcsBS.  The  president  of  a 
corporation  held  without  authority  to  extend  the  time  for  a  pay- 
ment provided  for  in  a  contract  executed  by  him  and  the  secretary 
pursuant  to  the  authority  of  a  board  of  directors.  LoehwiU  t. 
Pine  Tree  Min.  A  MiiL  Co.,  949. 

CORPORATIONS. 

1.  LiABiLiTT  OF  SuBBCBiBBBS.  liability  of  subscribers  to  capital 
stock  of  corporation  stated,  under  Const,  art.  12,  8e(».  5,  11, 
and  Comp.  Laws  1907,  Sees.  316,  331,  432.  Rolam  v.  Ogden  A 
N.  W.  R.  Co.,  640. 

2.  FicnriouB  Incrbasb  of  Inbvbtednbbs.  Indebtedness  of  a  cor- 
poration incurred  for  less  than  full  consideration  held  fictitious 
merease  of  indebtedness,  within  Const,  art.  12,  Sec  5.  Rdapp 
w.  Ogden  A  N.  W.  R.  Co.,  640. 

8.  Sams.  An  issue  of  bonds  hM  a  fictitious  issue  of  indebtedness, 
void  under  Const,  art.  12,  Sec.  11.  Rciapp  v.  Ogden  A  N.W.R. 
Co.,  640. 

4.  Subscription  to  Stock  Application.  Any  arrangement  by 
which  the  subscriptions  of  stockholders  to  the  stock  in  a  corpora- 
tion  are  diverted  ftx)m  their  lesral  purpose  as  a  fund  for  benefit 
of  creditors  of  the  corporation  is  void,  as  against  public  policy. 
Rolapp  V.  Ogden  A  N.  W.  R.  Co.,  640. 

6.  MoRTGAGV  TO  DiRECTOB.  There  being  no  fraud  in  securing  by 
mortgage  a  debtpaid  by  a  corporate  director,  hdd  that  the  mort- 
gage is  valid.    KurU  v.  Ogden  Canyon  Santtarium  Co.,  SIS. 

V6.  Sams — Debts  Secttrbd.  A  corporate  note  noade  subsequent  to 
a  note  and  transfer  of  a  trust  deed  as  collateral,  pursuant  to  a 
corporate  resolution,  held  not  covered  by  the  trust  deed.  KurU 
9.  Ogden  Canyon  SanUarium  Co.,  SIS. 

7.  Same — ^Foreclobttrs  of  Trust  Deed — ^Parties  Plaintiff. 
Where  corporate  bonds  and  deed  of  trust  were  never  actually 
negotiated,  nor  delivered  for  the  purpose  for  which  they  were  exe- 
cuted, but  the  deed  subsequently  begone  operative  as  security  for 
a  corporate  debt  with  which  the  trustee  had  no  connection,  such 
trustee  is  not  a  proper  party  plaintiff  to  sue  for  the  foreclosure  of 
the  trust  deed.    KurU  v.  Ogden  Canyon  Sanitarium  Co.,  SIS. 

8.  Same.  The  payee  of  a  corporate  note  hdd  authorised  to  sue  for 
the  foreclosure  of  a  collateral  trust  deed.  KurU  v.  Ogden  Canyon 
Sanitarium  Co.,  SIS. 

9.  Insolvency — ^Evidence  of  Insolvency.  That  a  corporation  is 
found  to  be  insolvent  at  the  time  its  mortgage  is  foreclosed  does 
not  show  that  it  was  insolvent  at  the  time  the  mortgage  was 
given.    KurU  v.  Ogden  Canyon  Sanitari^m  Co.,  SIS. 

10.  Same — ^Preference  to  Directors.  Where  a  corporation  re- 
ceived the  exclusive  benefit  of  the  money  borrowed  for  it  on  the 
indorsement  of  one  of  its  directors,  a  corporate  mortgage  given  to 
secure  the  estate  of  such  director,  who  paid  the  debt,  b  not  a 
giving  of  an  unlawful  preference  to  a  corporate  director.  KurU 
f«  Ogd^fi  Canyon  Sanitarium  Cc^  SIS. 
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11.  Officers — ^Board  of  Directors — Quortjm.  Under  Comp.  Laws 
1907,  Seos.  315, 324,  a  quorum  of  the  board  of  directors  of  a  corpor- 
ation held  required  to  act  as  a  unit  when  discharging  or  autnor- 
izing  any  one  to  execute  corporate  powers.  LochwiU  v.  Pine  Tree 
Min.  &  MUl  Co.,  S49. 

12.  Officers — Powers  of  President.  Under  Comp.  Laws  1907, 
Sees.  315,  324,  the  president  of  a  corporation  held  to  possess  only 
the  powers  of  a  director,  or  such  as  may  be  directly  conferred  on 
him  by  the  board  of  directors.  Lochuntz  v.  Pine  Tree  Min.  A 
MiU.  Co,,  S49. 

13.  Officers — ^Powers.  The  president  of  a  corporation  held  without 
authority  to  extf'nd  the  time  for  a  pa3rment  provided  for  in  a  con- 
tract executed  by  him  and  the  secretary  pursuant  to  the  authority 
of  the  board  of  directors.  Lochvniz  v.  Pine  Tree  Min,  A  MiU, 
Co.,  S49, 

14.  Ratification  of  UNATTTHOBirvD  Act.  A  modification  of  a  con- 
tract made  by  the  president  of  a  corporation  held  not  ratified 
so  as  to  be  binding  on  the  corporation.  LoehwiU  v.  Pine  Tree 
Min.  A  MiU.  Co.,  $49. 

15.  Same.  A  ratification  by  a  corporation  of  an  unauthorized  act  of 
its  officers  must  be  effected  in  the  same  maimer  as  is  required  by  the 
exercise  of  the  original  power.  LoehwiU  v.  Pine  Tree  Min.  A  Mill, 
Co.,  949. 

16.  Meetings  OF  Directors — ^Powers  of  Majority.  Under  Comp. 
Laws  1907,  Sec.  324,  a  corporation  exercises  its  powers  through  the 
board  of  directors,  and  a  majority  of  the  board,  regularly  convened, 
may  exercise  any  corporate  powers.  Gay  v.  Young  Men's  Consol. 
Co-op.  MercantUe  Inst.,  t80. 

17.  Board  of  Directors — ^Notice  of  Proceedings.  The  minor- 
ity of  the  board  of  directors  of  a  corporation  held  chargeable  with 
knowledge  of  the  act  of  the  majority  acquiring  property  in  trust. 
Gay  V.  Young  Men*$  Consol.  Co-op.  Mercantile  fnet,,  t80. 

18.  Same.  The  minority  members  of  the  board  of  directors  of  a  cor- 
poration are  chargeable  with  knowledge  of  legal  corporate  acts, 
whether  the  majority  of  the  board  directly  exercise  the  corporate 
power  or  authorize  an  agent  to  do  so.  Gay  v.  Young  Men's 
Consol.  Co^p.  Mercantile  Inst.,  t80. 

19.  Stockholders — Inspection  of  Corporate  Books — ^Enforce- 
ment OF  Right.  A  finding  in  an  action  to  require  tiie  allowance 
of  inspection  of  corporate  books  held  not  supported  by  the  evidence. 
State  V.  Silver  King,  Consol.  Mining  Co.  of  Utah,  62. 

20.  Same.  Certain  evidence  as  to  whether  plaintiff  wished  to  learn 
the  names  of  corporate  stockholders  held  irrelevant  under  the 
issues  made.    State  v.  Silver  King  Consol.  Mining  Co.  of  Utah,  6t. 

21.  Same.  Under  Comp.  Laws  1907,  Sec.  329,  a  corporate  stock- 
holder has  the  right  to  inspect  the  corporate  books  to  ascertain 
the  names  of  the  other  stockholders,  in  absence  of  any  reason  for 
denying  such  right.  State  v.  Silver  King  ConsoL  Mining  Co,  of 
Utah.e£. 
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22.  Option  to  Pttrchasb — Conbition.  Defendant's  liability  to  pay 
plaintiff  the  balance  of  a  consideration  for  an  assimment  of  an 
option  to  purchase  a  mine  held  conditional  on  defendant's  election 
to  take  np  the  option.    Caine  v.  Hagenbartk,  69. 

23.  Spbcifio  Perpormancb — ^Mutuality  of  Obligation.  A  con- 
tract sought  to  be  enforced  held  not  to  lack  mutuality  of  obliga- 
tion.   Le  Vine  v.  Whitehouee,  260. 

24.  Samb.  Contracts  of  the  kind  referred  to  in  Comp.  Laws,  1907, 
Sees.  2463,  2467,  to  be  binding  and  enforceable,  need  be  signed  by 
vendor  only,  and  specific  performance  will  not  be  denied  for 
lack  of  mutuality  because  not  signed  by  the  purchaser.  Le  Vine 
V.  Whitehouee,  260, 

25.  Keeping  Tender  Qood — ^Nscessitt.  Plaintiffs  suing  for  specific 
performance  held  entitled  to  prevail  without  a  tender  into  court. 
Le  Vine  v.  WhUehouse,  260. 

26.  Reciprocal  Demands — Conditional  Decree.  Where  there 
are  reciprocal  demands,  and  anything  remains  to  be  done  by  one 
obtaining  a  decree,  which,  in  equity  and  good  conscience,  he  ought 
to  do,  the  court  may,  and  usually  does,  make  the  decree  conditional 
that,  in  case  of  non-performance,  the  petition  will  be  dismissed. 
Le  Vine  v.  WhiUhmee,  260. 

COURTS. 

1.  Stare  Decisis — Operation  op  Doctrine.  Where  the  specific 
ground  of  estoppel  is  alleged  in  an  action  and  passed  upon,  the 
decision  is  not  a  ruling  on  all  other  grounds  of  estoppel,  so  as  to  be 
eiare  decisis  of  such  grounds.    Hilton  v,  Sloan,  369, 

2.  Naturalization.  The  federal  government  in  authorizing  state 
courts  to  act  in  naturalization  proceedings  selects  such  courts 
and  the  clerks  thereof  as  government  agencies,  through  whom  the 
government  is  discharging  a  function  of  sovereignly.  Eldredge 
V.  SdU  Lake  County,  188. 

CREDITORS'  SUIT. 

Right  to  Rbmbdt.  Ordinarily,  a  judgment  creditor  before  he  can 
invoke  equity  in  aid  of  his  judgment  must  allege  that  he  has 
exhausted  his  legal  remedies.  Rolapp  v.  Ogden  A  N.  W.  R.  Co.f 
640. 

CRIMINAL  LAW. 

1.  New  Trial — Discretion  op  Court.  In  granting  or  refusing  mo- 
tions for  new  trials,  discretion  is  vested  in  the  trial  courts.  State 
V.  Montgomery,  616. 

2.  New  Trial — ^Newlt  Discovered  Evidence.  On  a  motion  for 
a  new  trial  newly  discovered  evidence  hdd  cumulative.  Stale  v. 
Montgomery,  616. 

3.  Saios — Presumption.  On  motion  for  a  new  trial,  newly  dis- 
covered evidence  held  not  so  conclusive  in  its  character  as  to  raise 
a  reasonable  presumption  that  the  result  of  a  second  trial  would  be 
different  from  the  first.    State  v.  Montgomery,  616. 
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4.  Same.  Newly  discovered  evidenoe  on  a  motion  for  a  new  trial 
held  required  to  be  such  as  would  probably  change  the  result. 
Slate  V.  MarUgomery,  SIS, 

6.  Appeal  and  Ebror — ^Powbr  of  Appellate  Court.  The  aiH 
pellate  court  may  not  usurp  the  functions  of  trial  courts  m  exer- 
cising their*discretion  on  a  motion  for  a  new  trial,  in  granting  or 
refusmg  motions  for  new  trials.    State  v,  Montgomery,  SIS, 

6.  Sams.  Where  there  is  substantial  evidence  to  support  a  verdict 
the  appellate  court  cannot  interfere  with  it.  Stale  v,  Montgomery, 
SIS. 

7.  Embezzlement — ^Authority  op  Agent.  Where  accused  de- 
manded and  received  the  money  appropriated  as  his  employer's 
agent,  and  it  was  paid  in  the  discharge  of  obli^^ations  under  adver- 
tising contracts  which  he  had  solicited  for  his  employer,  he  was 
guilty  of  embezzlement,  though  he  did  not  have  authority  to 
collect  money  due  under  such  contracts.    State  v.  Giheon,  S30. 

8.  City  Ordinances — ^Police  Power.  The  legislature  can  confer 
police  power  upon  a  city  over  subjects  included  within  existing 
statutes  and  authorize  it  to  prohibit  and  punish  by  ordinance  acts 
which  are  also  prohibited  and  punishable  by  the  statute.  Salt 
Lake  City  v,  Howe,  170. 

9.  Larceny — Embezzlement.  The  wrongful  appropriation  of  two 
hundred  and  thirty-five  dollars  by  accused  held  a  single  embezzle- 
ment of  that  amount  so  as  to  make  him  punishable  as  for  grand 
larceny,  under  Comp.  Laws  1907,  sections  4384, 4359, 4360,  though 
forty-eight  dollars  was  the  largest  amoimt  received  at  any  time 
from  one  person.    State  v.  Gibson,  SSO. 

DEATH. 

1.  Damages — Admi^ibility  of  Evidence  of  Disposition  of 
Deceased.  In  a  death  action,  evidence  of  decedent's  disposition 
and  deportment  towards  his  wife  and  children  held  admissible  on 
the  amount  of  damages,  under  Comp.  Laws  1907,  section  2912. 
Evans  v.  Oregon  Short  Line  R.  Co.,  iSl. 

2.  Competency  of  Evidbnce.  Certain  facts  held  not  to  affect  the 
competency  of  testimony  in  a  death  action,  but  merely  to  go  to 
Its  weight.    Evane  v.  Oregon  Short  Line  R.  Co.,  431. 

3.  Same — Admissibility  of  Evidence  of  Physical  Condition  of 
Deceased.  Evidence  as  to  the  physical  condition  of  decedent's 
wife  in  a  death  action  hdd  to  refer  to  a  time  prior  to  decedent's 
death.     Evans  v.  Oregon  Short  Line  R.  Co,,  431. 

4.  Sams.  In  a  death  action  under  Comp.  Laws  1907,  section  2912, 
certain  evidence  field  admissible  on  the  question  of  damages. 
Evans  v,  Oregon  Short  Line  R.  Co.,  431. 

5.  Measure  of  Damages — Contributions  of  Decedent  to  Family 
Support.  If  the  measure  of  a  recovery  in  a  death  action  be  based 
upon  the  present  value  of  what  decedent  would  probably  have 
contributed  to  his  family  had  he  lived,  the  discount  snould  be  made 
only  from  the  time  when  such  contributions  would  have  been  ao- 
tually  made.    Evans  v.  Oregon  Short  Line  R.  Co.,  4^1. 
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DESCENT  AND  DISTRIBUTION. 

M0BTOAGB8 — ^FoRECLOSTTBB — ^PARTIES  Plaiktot.  A  distributee  of 
a  decedent's  estate  who  was  appointed  in  the  order  of  distribution 
as  trustee  for  the  other  heirs  held  a  proper  party  plaintiff  to  fore- 
close a  trust  deed  payable  to  deceoent  s  estate.  KwU  v.  Ogden 
Canyon  Sanitarium  Co.,  SIS. 

DISMISSAL  AND  NONSUIT. 

Ebtoppsl — SuBSTiTXTnoN  OF  Pabtiss.  In  an  action  for  wrongful 
death,  defendant  held  estopped  to  demand  a  dismissal  on  the 
STound  that  one  party  plaintiff  had  been  substituted  for  another. 
aargeni  v.  Union  Fud  Co.,  S9t. 

DOWER. 

1.  Actions  to  Establish — ^Bubdbn  of  Pboof — ^Mabbiagb.  In  an 
action  for  dower,  the  burden  is  upon  the  widow  to  establish  a  valid 
marriace;  the  validity  of  her  marriage  being  put  in  issue.  HHUm 
V.  Snyder,  S8i. 

2.  Findings — ^Nbgatiyb  Findings — Sufficibnt.  In  an  action  for 
dower,  a  finding  held  in  effect  a  negative  finding,  and  is  sufficient 
to  support  a  judgment  for  defendant  on  that  ground.  HiUon  v. 
Snyder,  S84. 

3.  Natubb  OF  Right.  Dower  is  merely  an  inchoate  right  which  may 
never  become  a  vested  interest.    HiUon  v.  Sloan,  S59. 

4.  As  Against  Bona  FiobPubchasbbs.  Ordinarily  a  daim  of  dower 
cannot  be  defeated  by  a  claim  of  a  bona  fide  purchaser  of  the  land. 
HiUon  V.  Sloan,  S69. 

5.  EsTOPPBL  to  Claim.  Ck>mplainant  who  was  divorced  from  hex 
husband  by  an  invalid  church  divorce,  and  afterwards  rema^:  ied, 
hdd  estopped  from  claiming  dower  in  land  conveyed  by  her  hus- 
oand  to  bona  fide  purchas^  after  their  alleged  divorce.  HUton 
f .  Sloan,  S59. 

6.  Rbpbbsbntations  OF  Husband  TO  Bona  FiDB  Pubchasbbs.  The 
wife's  right  to  dower  is  not  affected  by  the  husband's  represen- 
tations upon  selling  the  land  that  he  is  unmarried,  unless  sne  per- 
mits innocent  persons  to  deal  with  him  in  good  faith  as  an  un- 
married man  with  actual  or  constructive  knowledge  of  his  repre- 
sentations.   BiUon  V.  Sloan,  S69. 

EASEMENT. 

In  Pubuc  Strbbt.  Where  defendant  had  merely  an  easement  in  a 
street  for  maintaining  a  fiume  for  mill  purpo^,  he  could  acquire 
no  more  than  the  perpetual  right  to  maintian  the  flume  in  the 
street  for  those  purposes,  and  could  not  claim,  by  adverse  pos- 
session, the  legal  title  of  that  i>art  of  the  street  so  as  to  enable  nim 
to  maintain  the  fiume  banks  at  any  height.  Hague  v.  Juab  County 
Mill  A  Elevator  Co.,  £90. 

ESTOPPEL. 

1.  Stabb  Dbcisib.  Where  the  specific  ground  of  an  estoppel  is  alleged 
in  an  action  and  passed  upon,  the  decision  is  not  a  ruling  on  all 
other  grounds  of  estoppel  so  as  to  be  etare  dedeia  of  such  grounds. 
Hilton  9.  Sloan,  S69. 
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2.  Boundary  Linb — ^AoQmBScsNca.  An  hdr  would  be  estopped  by 
his  ancestor's  ao^uiesence  in  an  agreement  with  an  adjoinuig  land 
owner  as  to  their  boundaries  if  the  ancestor,  himself,  would  be 
estopped.     Rydcdch  v.  Anderson,  99, 

8.  BoxTMDABnBB — EsTABUSHMBNT  ov.  A  Ycudor  hdd  estopped  to 
assert  that  a  boundary  established  by  a  survey  had  by  the  vendee 
with  the  vendor's  knowledge  was  not  correct.  Horton  v.  Roghaar, 
£98. 

4.  Dower — Dbfsnbb — To  Claim  of.  In  view  of  Const,  art.  8, 
section  19  an  equitable  estoppel  mav  be  pleaded  as  a  defense  in  a 
l^al  action  for  dower.     Hiuin  v.  Sloan,  SS9. 

5.  DowBR — ^BoNA  FiDB  PuBOHABBBs.  Complainant  who  was 
divorced  from  her  husband  by  an  invalid  church  divorce,  and 
afterwards  re-married,  held  estopped  from  claiming  dower  in  land 
conveyed  by  her  husband  to  bona  fide  purchasers  after  their 
alleged  divorce.    Hilton  v.  Sloan,  969. 

6.  EqUITABLB    EbTOPPBL — ^NaTUBB    of    DoCTBINB — ^f'ESTOPPBL    IN 

Pais."  The  doctrine  of  estoppel  in  pais  is  an  equitable  doctrine 
originallv  applied  to  prevent  an  advantage  to  be  taken  of  strict 
legal  rights,  and  the  equities  of  the  particular  facts  must  control 
in  Applying  it.    Hilton  v.  Sloan,  SS4. 

7*  Knowlbdgb  of  Facts — ^Necbssitt.  In  order  to  be  estopped, 
one  need  not  in  every  case  know  the  truUi  concerning:  material 
facts  or  intend  to  deceive  the  person  injured,  if,  under  the  circum- 
stances, he  had  a  reasonable  means  of  ascertaining  such  facts. 
Hilton  V.  Sloan,  SS9. 

8.  Equitablb  Estoppbl — ^Who  is  to  Sustain  Loss.  When  one  of 
two  innocent  purchasers  must  suffer  by  the  acts  of  a  third  person, 
he  who  has  enabled  the  latter  to  cause  a  loss  must  sustain  it. 
Hilton  V.  Sloan,  S69. 

0.  Samb — SiLBNCB.  Inaction  or  silence  may  under  some  cfarcum- 
stances  amoimt  to  a  misrepresentation  and  concealment  of  the 
true  fkots,  so  as  to  raise  an  equitable  estoppel.  HiUon  v.  Sloan, 
969. 

10.  Samb — ^Pbbbonb  Entitled  to  Invoke.  One  purchasing  land 
from  another  who  was  entitled  to  invoke  an  estoppel  as  against 
clamants  thereto  may  himself  rel;^  on  the  estoppel,  though  1^  had 
Imowledge  of  facts  when  purohasmg  which  would  have  prevented 
his  grantor  from  invoking  the  estoppel  had  the  latter  known  them. 
HUton  V.  Sloan,  969. 

EVIDENCE. 

1.  Dbclabationb  as  "Bm  Geatoe.*'  Test  of  declarations  as  res 
gestae,  stated.    Cromeenes  v.  San  Pedro,  L.  A.  A  S.  L.  R.  Co.,  476. 

2.  Same.  In  an  action  for  death  of  a  boy  killed  by  a  train  running 
along  a  street,  held,  that  the  court  did  not  err  in  admitting  as  res 
gestae  what  a  witness  said  to  the  engineer  soon  after  the  accident. 
Cromeenes  v.  San  Pedro,  L.  A.  A  S.  L.  R.  Co.,  476. 

8.  BxiBDBN  OF  Proof.  An  evidentiary  showing,  however  strong, 
made  by  a  party  having  the  affirmative  of  an  issue,  whether  by 


Digitized  by 


Google 


632  EviDBNCB.  [37  Utah 

direct  evidenoe  of  the  witnesses  or  indirect  evidence  of  inferences 
and  presumptions,  does  not  cast  the  burden  on  the  otJier  party  to 
prove  the  negative,  but  the  burden  of  proof  in  either  case  remains 
throughout  with  him  who  has  the  affizmative.  SchuyUr  v.  South' 
em  Pae.  Co.,  681, 

4.  Pbbbum pnoN — ^Placb  of  Abodb.  The  presumption  that  a  man's 
place  of  abode  is  where  his  family  lives  is  one  of  fact,  which  may 
be  overcome  by  evidence.    QrarU  v.  LatDrence,  460, 

6.  Judicial  Noticb — Opeotno  of  Pubuc  Lands.  Rule  of  judicial 
notice  respecting  public  domain  stated.    SowarcU  v.  Meagher^  tl2. 

6.  Sams — ^Acts  of  Congrbss.  Judicial  notice  is  taken  of  an  act  of 
Ck>ngre8s  restoring  Indian  reserved  lands  to  the  public  domain. 
SowartU  v.  Meagher,  $12, 

7.  Parol!  Evidbncb — ^Varying  Wbittbn  Agrbbment.  An  oral 
agreement  contemporaneous  with  a  note  and  mortgage  hdd  not 
admissible  to  show  that  they  were  paid  to  be  in  merchandise. 
McCamidi  v.  Levy,  134, 

8.  Construction  of  Contract.^  An  assignment  of  an  option  to 
purchase  a  mine  held  not  so  plain  and  unambiguous  as  to  preclude 
the  admission  of  inextrinsic  evidence  to  aid  the  court  in  its  con- 
struction.    Caine  v,  Hagenbarth,  69. 

0.  Irrelbvant — Crbatbs  No  Issub.  The  mere  fact  that  the  court 
permitted  irrelevant  evidence  could  not  create  an  issue  where  none 
was  presented  by  the  pleadings.  State  v.  Silver  King  Consol, 
Mining  Co.  of  Utah,  6t, 

10.  Sblf-bvidbnt  Conclusions — Conbidbratioh  of  on  Appeal. 
While  the  appellate  court  will  not  pass  on  the  weight  of  the  evi- 
dence, it  will  not  ignore  self-evident  conclusions  horn  undisputed 
facts.    Schuyler  v.  Southern  Pac.  Co.,  612, 

11.  When  Adversely  Admitted.  When  the  court  knows  what  a 
witness  will  answer,  and  then  overrules  the  objection  to  the 
question,  it  must  be  held  that  the  testimony  was  admitted  ad- 
versely, and  a  motion  to  strike  it  out  is  unnecessary  to  present 
the  objection  for  review.  Cromeenee  v.  San  Pedro,  L.  A.  &  S.  L. 
R.  R.  Co.,  476. 

12.  Death  Action — Character  of  Decedent.  In  a  death  action, 
evidence  of  decedent's  disposition  and  deportment  towards  the 
wife  and  children  held  admissible  on  the  amount  of  damages,  under 
Comp.  Laws  1907,  section  2912.  Evans  v.  Oregon  Short  Line  R, 
Co.,  4S1. 

13.  Master  and  Servant.  In  an  action  for  death  of  a  miner  by 
rock  falling  from  the  roof,  evidence  that  earth  and  rock  had  fallen 
from  the  roof  prior  to  the  accident  and  at  other  places  held  ad- 
missible.   Sargent  v.  Union  Fuel  Co.,  S92. 

14.  Proof  of  Marriagb.  A  judgment  in  an  action  to  recover  dower 
in  limd  purchased  from  the  husband,  in  which  the  widow's  mar^ 
riage  was  in  issue  and  established,  is  not  admissible  in  a  subsequent 
proceeding  against  strangers  to  that  judgment  to  prove  the  mar- 
riage.   HiUan  v.  Snyder,  384* 
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EXCEPTIONS,  BILL  OF. 

1.  Exhibits.  Under  Comp.  Laws  1907,  section  8284,  held,  a  bill  of 
exceptions  sufficiently  identified  instruments  in  evidence.  Bing- 
ham  Livery  d  Transfer  Co,  v,  McDoruHd,  457, 

2.  Samk.  a  bill  of  exceptions  held  to  sufficiently  identify  a  map  as 
the  one  admitted  in  evidence.  Bingham  Livery  d  Transfer  Co. 
V.  McDonald,  457. 

EXEMPTIONS. 

1.  Lapsed  Exemptions.  That  a  judgment  for  damages  for  wrong- 
fully levying  upon  exempt  property  was  also  exempt  when  ren- 
dered would  not  prevent  a  judgment  against  the  person,  in 
whose  favor  the  exempt  judgment  was  rendered,  from  being  set 
oft  against  such  judgment,  after  it  and  the  claim  on  which  it  was 
based  and  had  ceased  to  be  exempt  by  the  owner  leaving  the 
state.    Snow  v.  West,  528. 

2.  Peoperty  Exempted — ^Judgments.  Under  Comp.  Laws  1907, 
section  3244,  a  judgment  for  the  value  of  exempt  property  wrong- 
fully sold  under  execution  is  also  exempt    Snoto  v.  West,  528. 

3.  RiOHTB  OF  Assignee.  In  view  of  Comp.  Laws  1907,  section  3247, 
one  to  whom  a  claim  was  assigned  held  not  entitled  to  contend 
that  the  judgment  rendered  thereon  was  exempt,  where  the 
assignor  left  the  state  before  the  assignment,  so  as  to  himself 
lose  his  right  of  exemption  as  to  the  claim  or  judgment  Snow 
V.  West,  628. 

EXECUTION. 

1.  Who  Mat  Intbbvbne — To  Quash.  The  rule  as  to  persons  who 
may  intervene  by  motion  to  secure  the  quashing  of  an  execution 
stated.     State  v.  District  Court  in  and  for  Third  Judicial  Dist.,  418. 

2.  Order  of  Sale — Recall  op  Execution.  The  recall  of  a  special 
execution  issued  on  an  order  of  sale  in  attachment,  under  Comp. 
Laws  1907,  sections  1414,  3080,  does  not  affect  the  order  of  sale. 
StaU  V.  District  Court  in  and  for  Third  Judicial  Dist.,  4^8. 

3.  Injunction — ^Necessary  Parties.  In  an  action  to  enjoin  the 
collection  of  a  judgment,  the  judgment  creditor  or  his  legal  rep- 
resentative is  a  necessary  party.    Arnold  v.  Pope,  204» 

4.  Restraining  Collection  of  Judgment — ^Action  Against 
Sheriff  Alone.  A  judgment  debtor  seeking  to  enjoin  the  col- 
lection of  a  judgment  held  to  have  no  cause  of  action  against  the 
sheriff  holding  the  execution..    Arnold  v.  Pope,  204* 

EXECUTORS  AND  ADMINISTRATORS. 

Order  of  Distribution — Collateral  Attack.  An  order  of  distri- 
bution of  a  decedent's  estate  held  not  subject  to  collateral  attack. 
Kurtz  V.  Ogden  Canyon  Sanitarium  Co.,  SIS. 

FALSE  IMPRISONMENT. 

1.  Nature  and  Elements — "False."  .'.'False  imprisonment?!  de- 
fined.   Smith  V.  Clark,  116. 
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2.  LiABiLmr  op  Complainant.  A  party  making:  and  y6rif3ring  a 
oomplaint  before  a  justice  cannot  be  held  liable  as  a  trespasser  for 
false  imprisonment  of  the  person  complained  of,  arrested  iii>on  a 
warrant  issued  by  the  justice,  where  he  took  no  part  in  the  pro- 
ceeding except  the  makmg  of  the  complaint.    Smith  v,  Clark,  116. 

8.  Sams — ^Pleading.  Plaintiff,  in  an  action  for  false  imprisonment, 
must  plead  that  the  imprisonment  was  wrongful  or  unlawful,  or 
the  facts  and  the  circumstamces  showing  the  unlawfulness  thereof. 
Smith  V.  Clark,  116. 

4.  Samb — JusTiPicATioN.  The  rule  that  every  imprisonment  of  a 
man  is  prima  facie  a  trespass,  and  in  an  action  to  recover  therefor, 
if  the  imprisonment  is  proved  or  admitted,  the  burden  of  justi- 
fying it  is  on  the  defendant,  does  not  apply  to  a  person  who  made 
the  complaint  before  the  justice,  but  took  no  other  part  in  the 
proceedings.    Smith  v.  Clark,  116. 

6.  Bamb.  Where,  in  an  action  for  false  imprisonment,  the  facts  show 
a  prima  facie  case  for  the  plaintiff,  the  duty  is  then  upon  defendant 
to  show  legal  justification  for  the  imprisonment.  Smith  v.  Clark, 
116. 

6.  Sams.  In  an  action  for  false  imprisonment,  where  plaintiff,  by 
his  own  evidence,  shows  that  he  was  imprisoned  as  the  result  of  a 
judicial  proceeding  and  b^  a  warrant,  or  other  legal  process  issued 
thereon,  he  is  required,  m  order  to  make  a  prima  facie  case,  to 
show  something  more  than  detention  or  imprisonment.  Smith  v. 
Clark,  116. 

7.  Sams — Instructions.  In  an  action  for  false  imprisonment  of  a 
party  arrested  under  a  void  warrant  of  a  justice,  an  instruction 
held  erroneous,  as  conveying  the  idea  that  the  person  making  the 
complaint  in  the  justice  court  was  a  trespasser  and  liable  for  false 
imprisonment.    Smith  v.  Clark,  116. 

8.  Samb.  In  an  action  for  false  imprisonment,  where  the  party  who 
made  tae  complaint  took  no  part  in  the  subsequent  proceedinfpB, 
and  was  made  a  defendant,  it  was  error  to  instruct  that  all  i)artie8 
having  to  do  with  the  procurement  and  service  of  the  warrant 
would  be  liable.    Smith  v.  Clark,  116. 

FOOD. 

Ordinances — ^Validity — ^Police  Power — Salb  op  Milk.  Under 
Comp.  Laws  1907,  section  206,  subds.  44,  45,  65,  88,  a  muni- 
cipahty  fidd  authorized  to  enact  an  ordinance  regulating  the  in- 
8i>ection  and  sale  of  milk,  and  making  it  an  offense  to  sell  milk 
within  the  city  without  a  permit.    Salt  Lake  City  v.  Howe,  170. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Stattttort  Provisions — ^As  to  Appeal.  Comp.  Laws  1907, 
section  3586,  prescribing  a  special  time  for  taking  proceedings  for 
appeal  in  forcible  eu\xy  and  detainer,  is  valid.  Hunsaker  9. 
Harris,    BB6. 

2.  Appeal  in  Cases  of.  The  time  for  taking  proceedings  on  appeal 
in  forcible  entry  and  detainer  hM,  ^vemedby  Comp.  Laws  1907, 
sections  3586,  3587  and  not  by  section  3301.  Huneaker  v.  Harris. 
t26. 
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FRAUDS,  STATUTE  OF, 

AUTHORITT    TO    PURCHABa    LaND — ^NECESSITY     OF    WrITINQ.      That 

authority  of  agents  to  purchase  land  was  not  in  writing  held  not 
to  invalidate  a  contract  signed  by  them.    LeVine  v.  Whitehouse^ 

too. 

GAMING. 

1.  Actions  for  the  Recovery  of  Monet — Instructions.  Evi- 
dence in  an  action  by  a  wife  to  recover  the  proceeds  of  the  sale  of 
the  homestead,  lost  by  the  husband  in  gamoling,  held  insufficient 
to  require  the  court  to  direct  a  verdict  in  favor  of  plaintiff.  Terry 
V.  Peiereon,  401, 

2.  Same.  An  instruction  in  an  action  by  a  wife  to  recover  money 
lost  by  her  husband  in  gambling  held  not  erroneous.  Terry  v. 
Peterson,  401. 

GUARDIAN  AD  LITEM. 

Infants.  Comp.  Laws  1907,  sections  2907,  2908,  authorize  ihe  ap- 
pointment of  a  fi:uar<^n  ad  litem  for  resident  and  non-resident 
minor  plaintiffs  as  well  as  resident  and  non-resident  minor 
defendc^ts.    Schuyler  v.  Southern  Pac.  Co.,  681. 

INDI/^S. 

Indian  Reservation — ^Title  to  Lands  in.  No  private  rights  in  the 
lands  of  an  Indian  reservation  can  be  acquired.  Sowards  v. 
Meagher,  M, 

INFANTS. 

Actions  by — ^Appointment  of  Guardian  Ad  Litem.  Comp.  Laws 
1907,  sections  2907,  2908,  authorize  the  appointment  of  a  guardian 
ad  litem  for  resident  and  non-resident  minor  plaintiffs  as  well  as 
resident  and  non-resident  minor  defendants.  Schuyler  v.  Souths 
em  Pac.  Co.,  681. 

INTEREST. 

Suspension — Keeping  Tender  Good.  To  discharge  interest,  a 
tender  must  be  kept  good  by  payment  into  court.  LeVine  v. 
Whitehouee,  $60. 

JUDGMENT. 

1.  Confined  to  Issues.  Where,  in  an  action  to  quiet  title,  in 
which  defendant  claimed  that  a  certain  fence  was  the  boundary, 
the  pleadings  and  evidence  did  not  raise  the  question  as  to  de- 
fendant's right  to  have  plaintiff  erect  a  fence  upon  the  boundary 
line  to  which  defendant  claimed,  the  decree  for  defendant  im- 
properly required  plaintiff  to  erect  such  fence.  Rydalch  v.  An- 
dereon,  99. 

2.  Findings  of  Fact — Probative  Facts — ^Ultimate  Facts.  If 
all  the  probative  facts  are  found  from  which  the  ultimate  facts 
must  necessarily  follow,  the  judgment  is  good,  though  based 
entirely  on  the  probative  facts.  Sierra  Nevada  Lumber  Co.  v. 
McCormick,  160. 

3.  Same.  When  the  ultimate  fact  is  found,  the  judgment  rests  on 
it,  and  not  on  the  probative  facts.  Sierra  Nevada  Lumber  Co.  v. 
McCormiek,  160. 
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4.  Not  Evidence  of  Mabriage.  A  judgment  in  an  action  to 
recover  dower  in  land  purchased  from  the  husband,  in  which 
the  widow's  marriage  was  in  issue  and  established,  is  not  admis- 
sible in  a  subsequent  action  against  strangers  to  that  judgment 
to  prove  the  marriage.     Hilton  v.  Snyder,  S84. 

5.  Same.  In  an  action  against  grantees  of  the  husband  duriiu: 
his  lifetime  by  the  widow  to  claim  dower  in  the  lands  conveyed, 
a  judgment  in  a  former  action  by  the  widow  against  the  estate 
to  establish  her  marriage  and  for  the  award  of  dower  held  not 
admissible  to  prove  marriage.     Hilton  v.  Snyder,  384' 

6.  Bab — Judgment  or  Nonsuit.  A  judgment  of  nonsuit  held  not 
to  be  a  bar  to  a  future  action  on  the  same  cause  of  action.  Rob- 
ineon  v.  Salt  Lake  City,  620. 

7.  Formal  Requisites.  Formal  requisites  of  a  judgment  stated. 
Robinson  v.  Salt  Lake  City,  620. 

8.  Issues — Elimination  of.  In  an  action  i^ainst  a  bank  for 
money  claimed  to  have  been  deposited  and  not  checked  out, 
statement  by  defendant's  counsel  at  trial  held  to  have  eliminated 
all  other  issues  than  the  genuineness  of  plaintiff's  signature  to 
a  canceled  check.     Fee  v.  National  Bank  of  the  Republic,  28. 

9.  Entry  of.     It  will  be  presumed  on  api>eal  that  the  duty  of  the 

clerk  to  enter  judgment  in  a  judgment  book  under  Comp.  Laws 
1907,  Sec.  3195,  has  been  performed.  Robinson  v.  Salt  Lake 
City,  620. 

10.  Same.  Under  Comp.  Laws  1907,  Sees.  3195,  3197,  3301,  a  judg- 
ment must  be  entered  in  the  judgment  book  before  an  appeal 
can  be  taken.     Robinson  v.  Salt  Lake  City,  620. 

11.  Set  Off — Judgment  Against  Judgment.  That  a  judgment 
for  damages  for  wrongfully  levying  upon  exempt  property  was 
also  exempt  when  rendered  would  not  prevent  a  judgment  aninst 
a  person,  in  whose  favor  the  exempt  judgment  was  rendered, 
^m  being  set  off  against  such  judgment,  after  it  and  the  claim 
on  which  it  was  based  had  oeaised  to  be  exempt  by  the  owner 
leaving  the  state.    Snow  v.  West,  628. 

12.  Collateral  Attack.  An  order  of  distribution  of  a  decedent's 
estate  ^^  not  subject  to  collateral  attack.  Kurtz  v.  Ogden 
Canyon  Sanitarium  Co.,  SIS. 

LOST  INSTRUMENTS. 

Evidence.  Evidence  of  contents  of  tost  deed  claimed  as  color  of 
title  held  sufficient.  Bingham  Livery  A  Transfer  Co.  v.  Mc- 
Donald, 467. 

MALICIOUS  PROSECUTION. 

1.  Want  of  Probable  Cause — Result  of  Prosecution.  In  an 
action  for  false  imprisonment,  discharge  without  hearing  or 
judicial  investigation  held  no  proof  of  want  of  probable  cause 
for  the  prosecution.    Smith  v.  Clark,  116. 

2.  Same — Evidence.    In    an    action    for    false    imprisonment    of 

glaintifif,  charged  with  larceny  of  brick,  evidence  of  the  records 
I  a  suit  determining  the  title  to  the  brick,  hild  property  ad- 
mitted.   Smith  V.  Clark,  116. 
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MASTER  AND  SERVANT. 

1.  Assumption  of  Risk — Obyious  Dangeb.  A  section  hand  held 
to  have  assumed  the  risk  of  injuries  from  ties  falling  on  him, 
which  were  pulled  down  from  the  end  of  a  box  car  for  unload- 
ing.    Tadd  V.  San  Pedro,  L.  A.  <fc  S.  L.  R.  Co.,  »07. 

2.  Injubt  to  Servant — ^Neglioencb — Evidence.  In  an  action 
by  a  section  hand  for  injuries  received  while  unloading  ties  from 
a  pile  in  a  box  car,  evidence  held  not  to  show  that  the  method  of 
getting  the  ties  down  from  pile  was  not  reasonably  safe.  Tadd 
V.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.,  t07. 

d.  Same.  That  plaintiff's  foreman  was  vexed  and  in  a  hurry,  while 
engajged  in  pulling  down  ties  from  the  end  of  a  box  car  for  un- 
loading, held  not  to  tend  to  prove  negligence.  Tadd  v.  San 
Pedro,  L.  A.  <fc  S.  L.  R.  Co.,  207. 

4.  Same — Sufficiency  of  Evidence — Servant's  Appreciation 
OF  Danger.  In  a  section  hand's  action  for  injuries  by  cross- 
ties  falling  upon  him,  which  were  being  pulled  down  from  the 
end  of  a  box  car  for  imloading,  evidence  held  to  show  that  plain- 
tiff fullv  appreciated  the  danger  to  which  he  was  exposed  in 
doing  the  work.     Tadd  v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.,  207. 

6.  Death  of  a  Servant — ^Milnes — Evidence.  In  an  action  for  the 
death  of  a  miner  by  rock  falling  from  the  roof,  evidence  that 
earth  and  rock  had  fallen  from  the  roof  prior  to  the  accident 
and  at  other  places  hM  admissible.  Sargent  v.  Union  Fuel 
Co.,  S92. 

6.  Assumption  of  Risk — Obvious  Dangers.  An  employee  held 
to  have  assumed  the  risk  of  injury  from  a  rail  faUin^  from  a  flat 
car  after  being  thrown  on  for  the  purpose  of  loading.  Ptdoa 
V.  Denver  <St  R.  0.  R.  Co.,  288. 

7.  Danger  Obvious.  Evidence  hM  to  show  that  the  dangers  of 
injury  from  a  rail  falling  from  a  flat  car  after  being  thrown  on 
in  loading  were  as  obvious  to  plaintiff  as  to  the  foreman.  Puloa 
V.  Denver  &  R.  G.  R.  Co.,  288. 

MINES  AND  MINERALS. 

Option  to  Purchase — Conditional.  Defendant's  liability  to  pay 
plaintiffs  the  balance  of  the  consideration  for  an  assignment  of 
an  option  to  purchase  a  mine  field  conditional  on  defendant's 
election  to  take  up  the  option.    Caine  v.  Hagenbarih,  69, 

MORTGAGES. 

1.  Foreclosure — ^Attorney's  Fees — Evidence  as  to  Amount. 
Under  Comp.  Laws  1907,  Sec.  3505,  the  court  may  hear  testi- 
mony of  attorneys  to  aid  it  in  fixing  a  reasonable  fee,  though  the 
mortgage  provides  a  definite  sum  therefor.  Kurtz  v.  Ogden 
Canyon  Saniiarium  Co.,  818. 

2.  Fraud— Evidence.  Evidence  heldt  to  show  that  defendant 
executed  a  mortgage  and  note  to  plaintiff's  bank  without  con- 
sideration, under  the  misapprehension  that  she  was  securing  a 
debt  of  her  son's  company  to  the  bank,  while  in  fact  she  was 
seouring  the  debt  of  others  to  the  bank;  she  being  induced  to 
do  so  by  a  fraudulent  scheme  of  her  son  and  plaintiff.  MeCor^ 
mick  9*  Levy,  184^ 
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3.  JoiNDEB  or  Causes  of  Action  on  Separate  Notes — Sxpabatb 
Notes.  The  causes  of  action  on  separate  notes  seonred  by  the 
same  mortgas:e  may  be  joined  in  one  action  for  foreolosnre. 
Kuril  9.  Og<ien  Canyon  Sanitarium  Co,,  SIS. 

4.  Corporate  Ofpicers.  There  being  no  frand  in  semrrfau^  by 
mortipge  a  debtj)aid  by  a  corporate  director  held  that  the  mort- 
gage is  valid.     KurU  v,  Ogden  Canyon  Sanitarium  Co.,  Sid, 

MUNICIPAL  CORPORATIONS. 

1.  Injuries  prom  Defects  in  Streets — ^Actionb^— (Juestion  fob 
Jury.  Id  an  action  against  a  municipality  for  injuries  resulting 
from  a  defect  in  a  street,  the  question  of  defendant's  negligence 
held  for  the  jury.     Robinson  p.  Salt  Lake  City,  620. 

2.  Same — ^Notice  of  Defect.  Where,  in  an  action  against  a  dty 
for  injuries  resulting  from  an  excavation  in  a  street,  the  jury 
find  that  some  stranger  made  the  excavation,  the  question  of 
whether  the  city  had  notice  of  its  existence  and  <maracter  is 
one  of  fact.     Robinson  v.  Salt  Lake  City,  620. 

8.  Streets — ^Abandonment  by  Public — ^Effect  on  Rights  of 
Pbopertt  Owners.  While  the  public  may  abandon  a  street 
so  far  as  its  rights  therein  are  concerned,  such  abandonment 
does  not  affect  the  rights  of  abutting  owners  to  an  easement 
therein  for  ingress  and  egress.  Hague  v.  Juab  County  MiU  &  EU- 
vator  Co.,  290. 

4.  Obstructions  of  Streets — ^Access  Over  Street — Obstruc- 
tion BT  Flume.  Defendant,  who  had  a  ri^ht  to  TnAiTitji.m  a 
mill  flume  in  a  public  street  abutting  plaintiff's  property,  held 
not  entitled  to  increase  the  height  of  the  banks  of  the  flume  so 
as  to  interfere  with  plaintiff's  rights  in  the  streets.  Hague  v. 
Juab  County  Mill  <k  Elevator  Co.,  290. 

6.  Same — Remedies  of  Property  Owners — ^In/unction.  The 
maintenance  of  a  mill  flume  in  a  public  street  so  as  to  prevent 
access  thereto  by  an  abutting  owner  field  a  nuisance,  whicn  oould 
be  abated  by  injunction.  Hague  v.  Juab  County  MUl  db  Ele- 
vator  Co.,  290. 

6.  Same — Decree.  In  a  suit  by  an  abutting  owner  to  enjoin  the 
maintenance  of  the  banks  of  a  flume  in  an  adjacent  street  bevond 
a  certain  height,  decree  for  complainant  held  not  uncertam  as 
to  the  height  at  which  the  banks  of  the  flume  were  to  be  main- 
tained, and  so  as  to  make  it  unenforoeable.  Hague  v.  Juab 
County  MiU  db  Elevator  Co.,  290. 

7.  Ordinances — Subjects  and  TrrLss.  Const,  art  6,  sections 
22,  23,  do  not  apply  to  municipal  ordinances,  and,  in  Uie  absence 
of  other  constitutional  or  statutory  j^visions,  an  ordinance 
need  not  express  its  subject-matter  in  its  title.  SaU  Lake  City 
9.  Howe,  170. 

8.  Police  Powers — ^Legislativb  Authority — Concurrent  Reg- 
ulations. The  Legislature  can  confer  police  powers  upon  a 
dty  over  subjects  included  within  existing  statutes  and  au- 
thorize it  to  prohibit  and  punish  by  ordinance  acts  which  are 
also  prohibited  and  punishable  by  the  statute.  8aU  Lake  City 
9,  Howe^  170. 
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9,  Obdinancbs — ^Validitt — Conflict  with  Statutes  —  Pbnal- 
TiBS.  An  ordinance  imposing  a  penalty  for  selling  milk  without 
a  permit  hdd  not  to  conflict  with  Comp.  Laws  1907,  tit.  18,  sec- 
tions 729-746x39,  imposing  a  different  penalty  for  violating  the 
inhibitions  and  regulations  contained  therein,  and  to  be  valid, 
in  view  of  Ck>mp.  Laws  1907,  section  206,  subd.  88.  8aU  Lake 
CUy  V.  Howe,  170. 

10.  Cabb  or  Strbbts.  Duty  of  a  dty  as  to  care  of  streets  stated. 
BiOe  V.  SaU  Lake  CUy,  607. 

11.  Dbfbct  in  Strbbt — Contributobt  Nbgligbncb.  a  traveler 
must  avoid  defects  that  are  obvious  and  apparent,  and,  if  he  fails 
in  this  duty,  he  may  be  guilty  of  contributory  negligence.  BilU 
V.  SaU  Lake  CUy,  607. 

12.  Stbbbts — ^AssuMpnoK  as  to  Safb  Condition.  Every  one 
using  a  public  street  has  a  right  to  assume  that  the  streets,  to 
the  extent  that  they  are  open  for  travel,  are  in  a  reasonably  safe 
condition  for  that  purpose.    Bills  v.  SaU  Lake  CUy,  607. 

13.  Dbfbct  in  Stbbbt — ^Injubies.  In  an  action  for  injuries  to  one 
riding  a  bicycle  owing  to  a  defect  in  a  street,  an  instruction  held 
erroneous.    BUle  v.  SaU  Lake  CUy,  607. 

14.  Samb — Question  fob  Jubt.  The  question  whether  a  bicycle 
rider  or  any  other  person  who  is  injured  while  passing  along  a 
street  has  exercised  the  degree  of  care  required  of  him  m  view  of 
all  the  circumstances  should  ordinarily  oe  left  to  the  jurors. 
BiUe  V.  SdU  Lake  CUy,  607. 

15.  Dbfbct  in  Stbbbt — Injubies.  In  an  accident  to  one  riding  a 
bicycle  owing  to  an  excavation  in  a  street,  an  instruction  held 
not  erroneous.    BUle  v.  SaU  Lake  CUy,  607. 

16.  Samb.  In  an  action  against  a  city  for  injuries  to  one  riding  a 
bicycle,  an  instruction  held  erroneous.  BUla  v.  SaU  Lake  CUy, 
607. 

17.  Obdinancbs — Regxtlating  the  Sale  of  Food.  Under  Comp. 
Laws  1907,  Sec.  206,  Subds.  44,  45,  65,  88,  a  municipality  held 
authorized  to  enact  an  ordinance  regulating  the  inspection  and 
Bale  of  milk,  and  making  it  an  offense  to  sell  milk  within  the 
dty  without  a  permit.    SaU  Lake  CUy  v.  Howe,  170. 

18.  Public  Stbbbts — Rights  in.  Rights  and  duties  of  persons 
and  railroad  companies  in  the  use  <»  streets  are  reciprocaL  Cro' 
meenea  v.  San  Pedro,  L.  A.  &  S.  L.  R.  Co.,  i76. 

19.  Roads  and  Stbbbts — ^Easement  in.  Where  defendant  had 
merely  an  easement  in  a  street  for  maintaining  a  flume  for  mill 
purposes,  he  could  acquire  no  more  than  the  perpetual  right  to 
maintain  the  flume  in  the  street  for  those  purposes,  and  comd  not 
daim,  by  adverse  possession,  the  leg^  title  of  that  part  of  the 
street  so  as  to  enable  him  to  maintain  the  flume  banks  at  any 
height.    Hague  v,  Juab  County  MUl  &  Elevator  Co.,  t90. 

NATURALIZATION. 

1.  Fees — Clbbks  of  Coubts.  The' principle  that  the  incumbent 
of  a  public  office  must  discharge  the  duties  thereof  for  the  oom^- 
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pensation  fixed  by  law  held  not  to  prevent  the  clerk  of  a  state 
district  court  penorming  services  in  naturalization  proceedings 
under  Act  of  Cong.  June  29,  1906.  C.  3592,  34  Stat.  696  (U.  S. 
Comp.  St.  Supp.  1909,  p.  97)  from  retaining  the  fees  as  therein 
provided.     Eldredge  v.  Salt  Lake  County,  188. 

2.  Statb  Courts  Agents  of  Fedebal  Government.  T-ie  fed- 
eral government  in  authorizing  state  courts  to  act  in  naturaliza- 
tion proceedings  selects  such  courts  and  the  clerks  thereof  as 
government  agencies,  through  whom  the  government  is  discharg- 
mg  a  function  of  sovereignty.    Eldredge  v.  Salt  Lake  County,  188. 

NEGLIGENCE. 

1.  Question  fob  Jxtrt.  In  an  action  for  injuries  to  plaintiff  by 
the  alleged  negligence  of  defendant's  servants  in  leaving  a  pluml>- 
ec's  wrench  on  a  stepladder,  the  issues  of  negligence  and  contrib- 
utory negligence  held  under  the  evidence,  for  the  jury.  Gibeon 
V.  George  0.  Doyle  &  Co.,  tl. 

2.  Carriers — Trespassers — Damages.  In  an  action  against  a 
carrier  to  recover  for  the  death  of  one  alleged  to  have  been  a 
passenger  there  can  be  no  recovery  on  the  ground  of  ordinary 
negligence  of  defendant  in  injuring  a  person  not  a  passenger. 
Schuyler  v.  Southern  Pac.  Co.,  681. 

3.  Public  Streets — Traveler  on — Contributory  Negligence. 
A  traveler  must  avoid  defects  that  are  open  and  apparent,  and, 
if  he  fails  in  this  duty,  he  may  be  guilty  of  contnoutory  negli- 
gence.   BUle  V.  Salt  Lake  City,  607. 

4.  Public  Streets — Due  Care.  A  pedestrian  may  act  on  the 
assumption  that  a  railroad  company  will  use  ordinary  care  in 
running  its  trains  across  public  streets  and  along  thoroughfares 
of  thickly  populated  districts  of  a  city;  but  this  does  not  relieve 
him  of  the  duty  to  use  due  care.  Cromeenee  v.  San  Pedro,  L,  A. 
A  S.  L.  R.  Co.,  476. 

NEGOTIABLE  INSTRUMENTS. 

Joinder  of  Causes  of  Action — Separate  Notes.  The  causes  of 
action  on  separate  notes  secured  by  the  same  mortgage  may  be 
joined  in  one  action  for  foreclosure.  Kurtz  v.  Ogden  Canyonr 
Sanitarium  Co.,  SIS. 

NEW  TRIAL. 

1.  Misconduct  of  Parties.  Defendant's  failure  to  take  a  non- 
resident's deposition,  after  serving  notice  of  his  intention  to  take 
it  upon  plaintiff's  counsel,  held  not  such  misconduct  as  would 
authorize  a  new  trial.     Rydalch  v.  Anderson,  99. 

2.  Newly  Discovered  Evidence — Evidence  of  Collateral 
Matter.  A  statement,  contained  in  an  affidavit  filed  with  de- 
fendant's motion  for  a  new  trial,  held  not  such  newly  discovered 
evidence  as  to  require  a  new  trial,  only  contradicting  defend- 
ant's testimony  and  being  upon  a  collateral  matter.  Rydalch  v. 
Anderson,  99. 

3.  Same — ^Probable  Effect.  Where  alleged  newly  discovered  evi- 
dence for  which  plaintiff  sought  a  new  trial  would  merely  effect 
defendant's  credibility,  and  would  not  change  the  result  even  if 
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defendant's  testimony  on  the  question  to  which  the  newly  dis- 
oovered  evidence  rdated  were  eliniinated,  it  was  not  ground  for 
a  new  trial.    Ryddlch  v.  Anderson,  99. 

4.  Grounds — ^Instruction — ^Bvidbncb  to  Support.  A  verdict 
for  plaintiff  held  erroneous  not  because  of  the  conflict  in  the  in- 
structions, but  because  it  had  no  evidence  to  support  it.  Puloa 
V.  Denver  &  R.  O.  R.  Co.,  tS8. 

5.  Verdict  Contrary  TO  Instruction.  Where  the  court  instructed 
that  defendant  was  not  liable  for  the  negligence  of  its  foreman, 
and  the  evidence  showed  that,  if  plaintifiTs  injury  was  due  to 
any  nejg:li|:ence,  it  was  that  of  the  foreman,  a  fi[eneral  verdict 
for  plamtiff  is  contrary  to  the  instruction  and  without  support 
of  evidence.    PvIob  v,  Denver  &  R.  O.  R.  Co,,  BS8. 

6.  Sams.  A  new  trial  should  be  granted  where  the  verdict  is  con- 
trary to  the  instructions  and  without  evidence  to  support  it. 
Pvloa  V.  Denver  dt  R.  O.  R.  Co.,  SS8. 

PARTIES. 

1.  Capagitt  to  Sub.  Every  natural  person  of  lawful  age  has 
legal  capacity  to  sue.    Kurtz  v.  Ogden  Canyon  Sanitarium  Co.,  SIS. 

2.  Substitution.  Substitution  of  decedent's  personal  represen- 
tative for  his  widow  in  an  action  for  wrongful  death  held  not  a 
violation  of  the  rule  forbidding  substitution  of  parties  changing 
the  cause  of  action.    Sargent  v.  Union  Fuel  Co.,  S9t. 

3.  CoBPORATB  Note — Collatbral  Trust  Dbbd.  The  payee  of 
a  corporate  note  held  authorized  to  sue  for  the  foreclosure  of  a 
collateral  trust  deed.    Kurtz  v.  Ogden  Canyon  Sanitarium  Co.,  SIS. 

4.  MoRTGAGB — ^FoRBCLOSURB  OP.  A  distributee  of  a  decedent's 
estate  who  was  appointed  in  the  order  of  distribution  as  trustee 
for  the  other  heirs  hM  a  proper  party  plaintiff  to  foreclose  a 
trust  deed  payable  to  decedent  s  estate.  Kurtz  v.  Ogden  Canyon 
Sanitarium  Co.,  SIS. 

5.  CoLLBCTioN  OF  JuDGMBNT — ^In/unction  Against.  In  an  action 
to  enjoin  the  collection  of  a  judgment  the  judgment  creditor  or 
his  legal  representative  is  a  necessary  party.    Arnold  v.  Pope, 

PHYSICIANS  AND  SURGEONS. 

1.  Optombtrt — Rbgulation.  The  Legislature  held  to  have  power 
to  define  and  regulate  the  practice  of  optometry.  State  v.  Utah 
State  Board  of  Examiners  in  Optometry,  SS9. 

2.  Samb — Cbrtipicatbs  to  Practicb — Statutbs.  Comp.  Laws 
1007,  Sees.  1685x1,  1686x5,  held  to  give  an  applicant  who  was 
engaged  in  the  practice  of  optometry  the  right  to  a  certificate 
to  practice,  though  he  was  not  versed  in  all  the  methods  of  op- 
tometry as  defined  by  the  statute.  State  v.  Utah  State  Board  of 
Examiners  in  Optometry,  SS9. 

3.  Samb — Rbvocation  of  Licbnsb.  An  applicant  for  a  certificate 
to  practice  optometry  held  entitled  to  a  certificate,  under  Comp. 
Laws  1907,  Sees.  1686x1,  1686x5,  thou^^  the  board  had  the 
power  to  revoke  oertifioate  for  incompetency.  State  v.  Utah 
State  Board  of  Examiners  in  Optometry,  SS9. 

37  Utah— 41 
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PLEADING. 

1.  Plbadino  bt  RsrBBBNCS.  An  answer,  by  referring  to  pleadings 
in  a  former  aotion«  made  Buoh  pleadings  a  part  of  it  by  reference* 
Holt  V.  NieUan,  666. 

2.  Gboundb  roB  Demitbbbb — ^Misjoindbb  or  Caitsbs.  The  ob- 
jection to  a  complaint  that  several  causes  of  action  have  been 
''commingled  in  one  statement  as  one  cause  of  action*'  is  not 
a  ground  for  demurrer,  under  Comp.  Laws  1907,  Sec.  2962,  as 
a  misjoinder  of  ^'several  causes  of  action."  Kurtz  v.  Ogden  Ciu^ 
yon  Sanitarium  Co.,  SIS. 

3.  Complaint — Comionglino  of  Caubbb.  The  remedy  for  com- 
mingling in  one  statement  several  causes  as  one  cause  of  action 
is  a  motion  to  require  plaintiff  to  separately  state  his  causes  c^ 
action  as  required  by  Comp.  Laws  1907,  Sec.  2691.  KurU  v. 
Ogden  Canyon  Sanitarium  Cfo.,  SIS. 

4.  Amendmbnt — ^Nbw  Ibsubs.  In  an  action  for  wrongful  death, 
a  trial  amendment  hM  properly  aUowed.  Sargent  v.  Union 
Fuel  Co.,  S92. 

5.  Admissions — Conclusivbnbbb.  In  an  action  to  enjoin  the 
maintenance  of  a  flume  adjacent  to  plaintiff's  property,  which  he 
claimed  interfered  with  his  easement  in  a  street,  defendant  hdd 
precluded  by  admissions  in  the  answer  from  contending  that 
the  street  had  never  been  dedicated  or  established.  Hague  v. 
Juab  County  Mill  &  Elevator  Co.,  290. 

6.  Complaint — Joint  Dbmubbbb.  Where  a  complaint  In  an  ac- 
tion against  several  defendants  stated  a  cause  of  action  against 
some  of  them,  it  was  good  as  ac^ainst  a  joint  demurrer  by  aU. 
Smith  V.  Clark,  116. 

7.  Gbnebal  Dbmtjbbbb — Sgopb  of.  A  general  demurrer  reaoheB 
only  defects  of  substance.    Arnold  v.  Pope,  tOi. 

8.  Falbb  Impbisonmbnt.  Plaintiff  in  an  action  for  false  impris- 
onment, must  plead  that  the  imprisonment  was  wrongful  or 
unlawful,  or  the  facts  and  drcumstances  showing  the  uxuawful- 
ness  thereof.    Smith  v.  Clark,  116. 

9.  DowBB — Estoppbl.  In  view  of  Const,  art.  8,  Sec.  19,  an  equit- 
able estoppel  may  be  pleaded  as  a  defense  in  a  legal  action  for 
dower.    Hilton  v.  Sloan,  S69. 

10.  Boundabt  Linb — ^Fbncb.  Where  In  an  action  to  quiet  title, 
in  which  defendant  claimed  that  a  certain  fence  was  a  Doundary, 
the  pleadings  and  evidence  did  not  raise  the  question  as  to  <^ 
fondant's  right  to  have  plaintiff  erect  a  fence  upon  the  boundary 
Ihie  which  defendant  claimed,  the  decree  for  defendant  improp- 
erly required  plaintiff  to  erect  such  fence.    Rydakh  v.  Andereon,  99. 

11.  Action  to  Qxtibt  Titlb.  Under  Comp.  Laws  1907,  Sec.  3611, 
a  complaint  in  an  action  to  quiet  title  need  not  allege  possession 
in  plamtiff.    Otbeon  v.  MeOurrin,  168. 

PRINCIPAL  AND  AGENT. 

1.    AUTHOBITT     OF    AgBNT — RATIFICATION — QuBSTION     FOB     JUBT, 

In  an  action  by  a  purchaser  of  land  to  recover  a  deposit  of  < 
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nest  money,  evidence  held  insuffioient  to  present  an  issue  for  the 
jury  as  to  the  authority  of  the  depositary  to  execute  a  contract 
of  sale.     Tyng  v.  Canstant-Laraine  Investment  Co.,  SO^. 

2.  Samb.  In  an  action  bv  a  purchaser  of  land  to  recover  a  deposit 
of  earnest  money,  evidence  held  insufficient  to  present  an  issue 
for  the  jury  as  to  the  ratification  of  the  contract  of  sale.  Tyng 
9.  ConUanULoraine  Investment  Co.,  S04* 

3.  AuTHORiTT  TO  PiTBCHABB  Land.  That  authority  of  agents  to 
purchase  land  vas  not  in  writing  held  not  to  invalidato  a  con- 
tract signed  by  them.    LeVine  v.  Whitehouee,  £60. 

PROCESS. 

1.  SuBBTiTiTTSD  Sbrvicb — ^Efvbct — "Pbbbonal  Sbbviob.!#  Substi- 
tuted service  under  Comp.  Laws  1007,  Sec.  2948,  subd.  8,  consti- 
tutes personal  service.    Urant  v.  Lawrence,  460. 

2.  SuBBTiTTTTBi)  Sbrvicb — "Placb  o»  Abodb" — "DoiaciLB."  Serv- 
ice of  summons  by  leaving  a  copy  with  the  first  wife  of  defend- 
ant at  her  place  of  abode,  in  wmch  defendant  had  never  lived, 
he  being  abroad  at  the  time,  hM  not  to  constitute  substituted 
service  under  Ck>mp  Laws  1907,  Sec.  2948,  subd.  8.  Qrani  v. 
Lawrence,  460. 

QUIETING  TITLE. 

1.  Ejbctmbnt — Choiob  of  Rbmbdibb.  One  who  claims  title  to 
property,  and  is  in  possession  of  the  same,  may  bring  an  action 
to  auiet  title  under  Comp.  Laws  1907,  Sec.  3511.  CHbeon  v. 
MeOtarrin,  168. 

i.  Plbadinq  P08BB8810N.  Under  Comp.  Laws  1907,  Sec.  3511^  a 
complaint  In  an  action  to  quiet  title  need  not  allege  possession 
In  plaintiff.    CHbeon  v.  McQurrin,  168. 

3.  Nbcbbbitt  fob  Proving  Pobsession.  A  claimant  to  properly 
under  Comp.  Laws  1907,  Sec.  3511,  need  not  prove  that  ne  is 
either  in  possession,  or  entitled  to  possession.  Qibson  v.  Mc- 
Qurrin, 168. 

4.  EviDBNCB  OF  PoBBBBBiON.  On  proof  of  legal  title  by  plaintiff 
in  an  action  to  quiet  title,  it  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  he  was  entitled  to  the  actual  pos- 
session.   Qiheon  v.  McQurrin,  168. 

6.  Findings — Judgmbnt.  A  judgment  in  a  suit  to  quiet  title  held 
not  warranted  by  the  findings.  Salt  Lake  Investment  Co.  v.  Fox, 
8S4. 

RAILROADS. 

1.  USB   OF  StRBBTS — ^DUTIBB  OF  PbRBONS   AND   RAILROAD   COHPA- 

NiBB.  Rights  and  duties  of  persons  and  railroad  companies 
in  the  use  of  streets  are  redprocaL  Cromeenes  v.  San  Pedro,  L. 
A.  <ft  S.  L.  B.  Co.,  476. 

2.  Cabb  in  Ritnninq  Train — Right  to  Prbbuhb — Dutt  of  Pb- 
DB8TRIAN8 — ^Ubb  of  Dub  Carb.  A  pedestrian  may  act  on  the 
assumption  Uiat  a  railroad  company  will  use  ordinary  care  in 
running  its  train  across  public  streets  and  along  thoroughfares 
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of  thioklv  populated  distriots  gI  a  city;  but  this  does  not  relieve 
him  of  the  duty  to  use  due  oare.  Crameenes  v.  San  Pedrot  L.  A, 
A  8.  L.  B.  Co.,  m- 

3.  Killing  Bot  on  Stbbbt — ^Eyidbncs  or  Nbgligbncb.  In  an 
aotion  for  the  death  of  a  boy  lolled  by  a  train  running  along  a 
street,  evidence  hM  to  support  a  finding  that  it  was  operated 
in  a  negligent  manner.  Cromeenet  v,  San  Pedro,  L.  A.  dt  S.  L, 
B.  Co.,  475. 

4.  Sams — Contbibutort  Nboligbncb.  In  an  aotion  for  the  death 
of  a  boy  killed  by  a  train  running  along  a  street,  his  contribu- 
tory negligence  hdd  under  the  evidence  to  be  for  the  jury.  Cro- 
meenes  v.  San  Pedro,  L.  A.  db  S.  L.  B.  Co.,  475. 

5.  Cbossinq  Accident — ^Instbuctions.  In  an  action  for  a  death 
at  a  railroad  crossing,  charges  hdd  not  to  authorize  tiie  jury  to 
speculate  and  base  a  verdict  upon  an3rthing  which  they  thought 
defendant  should  have  done  or  omitted  to  do  to  prevent  acci- 
dents at  the  crossing.    Evane  v.  Oregon  Short  Line  B.  Co.,  4S1. 

REAL  PROPERTY. 

1.  CoLOB  OF  TrrLE — ^Losr  Dbbd.  Evidence  of  contents  of  lost 
deed  claimed  as  color  of  title  held  sufficient.  Bingham  Idoery  dt 
T.  Co.  V.  McDonald,  457. 

2.  BouNDABT  LiNB — ^Fbncb.  Where  in  an  aotion  to  quiet  title* 
in  which  defendant  claimed  that  a  certain  fence  was  a  Doundary, 
the  pleadings  and  evidence  did  not  raise  the  question  as  to  de- 
fendant's right  to  have  pkdntiff  erect  a  fence  upon  the  boundary 
Ihie  which  defendant  claimed,  the  decree  for  defendant  improp- 
erly required  plaintiff  to  erect  such  fence.  BydaUh  v.  Andir* 
eon,  99. 

3.  Public  Lands — ^Patbnt  to — Validity  of.  Where  the  govern- 
ment has  by  an  official  survey  fixed  the  boundaries  of  an  Indian 
reservation,  and  rights  have  been  acquired  thereunder  to  lands 
outside  thereof,  the  patents  are  valid,  though  a  subsequent 
survey  makes  the  lands  a  part  of  the  reservation.  Ferry  v. 
Fowler,  S4* 

4.  Watbb  Coubsbs — ^Usb  of.  The  owner  of  land  crossed  by  a 
stream  containing  fish  valuable  for  food  was  entitled  to  change 
the  channel  without  injury  to  the  public  and  utilize  the  old 
channel  for  fish  pond  and  a  hatchery.    State  v.  Barker,  S45. 

5.  Pubuc  Lands — ^Watbb  Rights.  Trespassers  on  public  lands 
held  to  have  acquired  right  to  exclusive  use  of  water  appropriated 
for  irrigation  and  other  purposes.    PaUereon  v.  Byan,  410. 

6.  Public  Domain— Watbb  Rights.  Waters  on  public  domain 
held  subject  to  appropriation.    Sowarde  v.  Meagher,  Bit. 

RECEIVER& 

1.  Inbolvbnct — RacBiYBBS — Rights  of  Action.  A  reodver  of 
an  insolvent  corporation  b  authorized  to'  intervene  in  an  at- 
tachment suit  against  the  corporation  and  move  to  set  aside 
an  order  of  sale  of  the  attached  property.  State  v.  Dietriit  Cewri 
in  and  for  Third  Judicial  DieL^  418. 
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2.  Claims  Against  Pbopbrtt — Leayb  of  Court  to  Sub.  The 
court  appointing  a  receiver  may  on  proper  application  p:rant 
leave  to  a  person  interested  in  the  property  in  the  receiver's 
hands  to  sell  a  portion  of  it  and  apply  the  proceeds  on  a  lien  on 
such  portion  in  favor  of  the  applicant.  State  v.  District  Court  in 
and  for  Third  Judicial  Dial.  418. 

REMOVAL  OF  CAUSES. 

1.  Construction  of  Pleadings.  Certain  languaffe  of  the  Su- 
preme Court  in  construing  a  complaint  claimed  to  be  based 
on  the  Hepburn  Act  (Act  June  29,  1906,  c.  3591,  Sec.  1,  par.  4, 
34  Stat.  584  [U.  S.  Comp.  St.  Supp.  1909,  p.  1151))  held  not  to 
introduce  a  federal  question  into  the  case.  Schuyler  v,  SotUh- 
em  Pac.  Co.,  612. 

2.  Grounds  for  Removal — Cases  Arising  under  Constitution 
and  Laws  of  United  States.  A  case  cannot  be  removed  sim- 
ply because,  in  the  progress  of  the  litigation,  it  may  be  necessary 
to  give  a  construction  to  the  Constitution  or  laws  of  the  United 
States.    Schuyler  v.  SotUhem  Pac.  Co.,  681. 

3.  Same.  In  an  action  by  the  personal  representatives  of  an  as- 
sistant chief  mail  clerk  against  a  carrier  to  recover  for  the  death 
of  such  mail  clerk,  a  complaint  held  not  to  present  a  federal 
question  under  Const.  U.  S.,  Art.  1,  Sec.  8  (Act  Cong.  Feb.  4, 
1887,  as  amended  by  Act  June  29,  1906,  Act  Cong.  June  13, 
1898,  and  Act'  Cong.  June  9,  1896),  rendering  the  action  re- 
movable to  the  fedend  court.    Schuyler  v.  Southern  Pac.  Co.,  581. 

SALES. 

1.  Conditional  Sales — Right  of  Third  Persons.  Under  a  con- 
ditional sale,  a  third  person  cannot  acquire  any  interest  from  the 
buyer,  without  the  seller's  consent,  until  the  vesting  of  the  title 
in  the  buyer.     Paasow  v.  Emery^  49. 

2.  Action  for  Unpaid  Price — Findings.  A  finding  that  a  seller 
had  fully  performed  his  part  of  the  contract  held  unauthorized, 
under  the  evidence.     Neuberger  v.  Rohbine,  197. 

3.  Conditional — Chattel  Mortgages.  Certain  instruments  held 
a  contract  of  conditional  sale  and  not  a  chattel  mortgage,  and  not 
invalid  as  to  the  buyer's  creditors  for  failure  to  comply  with 
Comp.  Laws  1907,  Sec.  150,  Subds.  2,  3,  relating  to  chattel  mort- 
gages.    Paeeow  v.  Emery,  49. 

STATE. 

Officers — ^Duties.  The  state  within  its  sphere  held  authorized  to 
impose  an^r  duty  it  sees  fit  on  an  office  which  it  has  created,  but 
may  not  without  the  consent  of  the  federal  government  empower 
any  state  officer  to  discharge  any  function  belonging  to  thid  fed- 
eral government.    Eldredge  v.  Salt  Lake  County,  188. 

STATUTES  CITED.  CONSTRUED  OR  APPLIED. 

Compiled  Laws,  1876. 
Sec.  1097-1104,  Adverse  possession 107 

Compiled  Laws,  1888. 
Sec.  3137,  Taxes 106 
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Sbbbion  Laws,  1901. 
Seo.  1,  Chap.  105,  Tazee 185 

Session  Laws,  1905. 

Chap.  lOS,  Water  approinriationB 413 

Compiled  laws,  1907. 

*8eo.  206,  Sub.  44-45-65-88,  Powers  of  Munoipalities 172 

Seo.  316,  Payment  of  stock 553 

Seo.  324,  Corporate  powers 355 

Seo.  329,  Corporation  books 67 

Seo.  331,  Liability  of  stockholders 554 

Seo.  432,  Railroad  corporations 554 

Seo.  729,  746x39,  Dairy  and  food  products 174 

Seo.  944,  Witness  fees 578 

Seo.  1288,  et  seq..  Use  of  public  waters 215 

Seo.  1686,  X,  Board  of  Examiners  in.Optometry 340 

Seo.  1686x1,  Board  of  Examiners  in  Optometry 340 

Sec.  1686x5,  Board  of  Examiners  in  Optometn^ 341 

Seo.  1686x12,  Board  of  Examiners  in  Optometoy 340 

Seo.  2057,  Salaries 190 

Sec.  2062,  Salaries 190 

Seo.  2463,  Agreements 268 

Seo.  2467,  Agreements 268 

Sec.  2539,  Grazing  certificate 181 

Sec.  2542,  Grazing  certificate 181 

Sec.  2542x1,  Taxes 181 

Seo.  2736,  Holographic  wills 430 

Seo.  2862,  Adverse  possession 468 

Seo.  2863,  Adverse  possession 468 

Seo.  2907,  Guardian  ad  litem 588 

Seo.  2908,  Guardian  ad  litem 588 

Seo.  2912,  Death  by  wrongful  act 394 

Sec.  2948,  Service  of  summons 454 

Sec.  2961,  Separate  causes  of  action 322 

Sec.  2962,  Demurrer 322 

Sec.  3001,  Misleading  allegations 598 

Sec.  3002,  Misleading  allegations 598 

Sec.  3003,  Misleading  allefi»tions 598 

Sec.  3080,  Sale  of  attached  property 426 

Seo.  3129,  Jury 166 

Sec.  3195,  Judgment;  book 524 

Sec.  3197,  Judgment  roll 524 

Sec.  3244,  Exempt  property 535 

Seo.  3247,  Non-resident,  exempt  property 536 

Seo.  3284,  Bill  of  exceptions 467 

Seo.  3301,  Appeal 227-524 

Seo.  3419,  Service  of  subpoena 578 

Seo.  3505,  Attorneys'  fees 323 

Seo.  3511,  Adverse  claim,  action 165 

Sec.  3586,  Appeal 227 

Sec.  4221,  Carnal  knowledge 516 

Sec.  4359,  Grand  larceny 331 

Sec.  4360,  Petit  larceny 331 

Seo.  4384,  Embezzlement 331 

Constitution. 

Art.  1,  Seo.  10,  Jury  in  civil  cases 166 

Art.,6,  Sees.  22,  23,  Subject  of  ordinances 176 

Art.  12,  Seo.  5,  Issue  of  stock 553 

Art.  21,  Seo.  1,  Salaries 190 
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STATUTES. 

1.  CoNSTRiTcnoN — ^ExBCTJTivB  CONSTRUCTION.  While  the  rulings 
of  the  Interstate  Conuneroe  Commission  as  to  the  construction 
to  be  g:iyen  to  federal  statutes  relating  to  interstate  commerce 
will  be  given  great  weight  by  the  courts  in  determining  the  mean- 
ing of  such  statutes,  such  weight  is  not  to  be  accorded  to  such 
rulmgs,  where  they  are  given  in  a  non-official  character  and  in  re- 
sponse to  private  inquiry.    Schuyler  v,  SoiUkem  Pac.  Co.,  681, 

'>'  2.   Samb — ^Exceptions.    An  exception  of  a  particular  thing  from 

the  operation  of  the  general  words  of  a  statute  tends  to  show 
that  it  was  the  opinion  of  the  lawmakers  that  the  thing  excepted 
would  have  been  within  the  general  words  had  not  the  excep- 
tion been  made.    Schuyler  v.  Southern  Pae.  Co,,  681, 

3.  Samb — Exceptions  in  Penal  Stattttes.  Exceptions  in  penal 
statutes  ought  to  be  liberally  construed  in  favor  of  him  who  is 
charged  with  a  violation  of  the  statute.  Schuyler  v.  Southern 
Pae.  Co,,  681. 

STOCK  AND  STOCKHOLDERS. 

1 1  1.   CoBPORATE  Books — Inspection  of.    Under  Comp.  Laws  1907, 

Sec.  329,  a  corporate  stockholder  has  the  right  to  inspect  the 
corporate  books  to  ascertain  the  names  of  the  other  stockaold- 
ers,  in  the  absence  of  any  reason  for  denying  such  right.  Stale  v. 
Stiver  King  Coneol,  Mining  Co.  of  Utah,  6t, 

2.  Stockholders — Liability  Stated.  Liability  of  subscribers  to 
capital  stock  of  a  corporation  stated  under  Const,  art.  12,  Sees. 

5,  11,  and  Comp.  Laws  1907,  Sees.  316,  331,  432.  Rolapp  v. 
Ogden  <St  N.  W.  R.  Co.,  6U- 

STREET  RAILROADS. 

>•  1.   Duty  of  Traveler  on  Streets — Instructions.    In  an  action 

for  injuries  from  collision  with  a  street  car,  held  that  instruction 
as  to  duty  of  plaintiff  before  crossing  or  going  upon  the  track 
was  not  erroneous.  •  Grow  v.  Utah  Light  &  Ry,  Co,,  41. 

2.  Same.  In  an  action  for  injuries  from  collision  with  a  street  car, 
held  not  error  to  refuse  to  instruct  that  it  was  not  negligence  as 
a  matter  of  law  for  a  person  to  fail  to  look  and  listen  before  driv- 
ing upon  a  street  car  track.     Grow  v.  Utah  Light  &  Ry.  Co.,  41. 

STIPULATIONS. 

^  Held  to  Support  Findings.    Under  a  stipulation  at  trial,  evi- 

dence, in  an  action  to  quiet  title,  hdd  to  support  the  finding  that 
Sropert^  described  in  the  complaint  was  mduded  within  the 
esoription  in  a  patent  introduced  in  evidence.  Gibson  v.  McGur- 
fin,  168. 

TAXATION, 

1.  WRONoruL  Enforcement — Conversion — Instructions.  In  an 
action  against  a  county  treasurer  for  conversion  of  stock  sold 
for  taxes,  a  charge  held  proper  in  view  of  Laws  1901,  c.  105,  Sec. 

6.  Bown  V.  Oioens,  117. 

2.  Same.  Seizure  and  sale  of  stock  for  taxes  held  not  a  conversion. 
Botvn  V.  Owene,  117. 
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TENDER. 

Intbrbst.    To  disoharge  interest,  a  tender  most  be  kept  good  by 
payment  into  court.    LeVine  9.  TFAitoAoioe,  $60. 

TRIAL. 

1.  Nonsuit — Qusstions  of  Law.  Where  plamtifTs  evidence  and 
the  inferences  therefrom  would  authorize  reasonable  men  to  arrive 
at  different  conclusions  as  to  whether  all  the  essential  facts  were 
proven,  the  question  is  one  of  fact,  although  the  evidence  on  some 
points  may  be  very  unsatisfactory.  Rcbinson  v.  Salt  Lake  Cily^ 
620. 

2.  Nonsuit— Hbabing  on  Motion.  On  motion  for  a  nonsuit,  KM^ 
that  nothing  is  before  the  court  except  the  question  whether,  in 
view  of  the  evidence,  the  case  in  one  which  should  be  determined 
as  a  question  of  law.    Robinwn  v.  Salt  Lake  Ciiy^  620. 

3.  Samb.  a  judgment  on  nonsuit  hM  sufficient.  RMneon  v.  Salt 
Lake  CUy,  620. 

4.  Finding — ^Inconsistbnt  Facts.  A  finding  of  a  certain  amount 
due  from  plaintiff  on  a  contract  held  inconsistent  with  the  facts 
found  as  to  the  amounts  paid  and  credits,  etc.  MiUer  v.  Mt. 
Nebo  Land  &  Trrigatum  Co,f  1. 

5.  Finding — ^Mbbb  Conclusion  Cannot  Aid  Judgmbnt.  In  an 
action  for  dainaf:e8  for  breach  of  a  contract  by  failure  to  furmah 
water  for  irrigation  as  agreed,  a  finding  that  the  shortage  of  water 

.  was  caused  by  act  of  God  was  a  mere  conclusion  which  could  not 
aid  the  judgment.     MiUer  v.  Mt,  Nebo  Land  db  Irrigation  Co.,  1. 

6.  Submission  or  Issubs  to  Jubt — Evidbncb.  It  is  error  to  submit 
to  the  JU17  an  issue  as  to  which  there  is  no  evidence,  since  the  jury 
has  Uie  right  to  assume  that  there  is  some  evidence  in  the  case 
from  Vhicn  they  may  make  a  finding  on  the  issue.  Tyr^  v.  Conr 
etantrLoraine  Investment  Co,,  SOi. 

7.  Abgumbnt — CoMMBNT  ON  Plbadings — ^Pbopeiett.  If  pleadings 
in  a  former  action  are  made  a  i>art  of  the  answer  in  another  action 
by  reference,  counsel  may  comment  thereon,  in  argument.  HoU 
V.  NieUon,  666. 

8.  Instbuctions  Albbadt  Givbn.  Where  the  substance  of  a  re- 
quested charge  was  fully  given  by  the  court,  the  requested  in- 
struction was  properly  refused.     H6U  v,  Nieleon,  666. 

9.  Findings  of  Coubt — Contobiott  to  Evidbncb — ^Hbabsat. 
Hearsay  evidence  could  be  ignored  by  the  court  in  Tnakitig  findings 
on  questions  of  fact.    HoU  v.  Nieteon,  666. 

10.  Instbuctions — Invading  Pbovincb  of  Jubt.  In  an  action  to 
recover  for  the  death  of  a  railway  mail  clerk,  an  instruction  held 
erroneous  as  invading  the  province  of  the  jury.  Schuyler  v,  SouUk- 
em  Pac.  Co.,  681. 

11.  Samb — Duty  of  Jury  to  Follow.  The  jury  is  boimd  to  follow 
the  instructions  of  the  court,  whether  such  instructions  are  right 
or  wrong.    Schuyler  v.  Southern  Pac.  Co.,  681. 
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12.  FiNDiNOB  OF  Fact — Conclusions  of  Law.  Where  the  faota 
foTind  support  a  oonolusion  of  law,  the  fact  that  the  conclusion  is 
stated  in  the  findings  of  fact,  instead  of  the  conclusions  made  by 
the  court,  is  immaterial.  Oay  v*  Young  Men*B  ComoL  Co-^p, 
MercarUiU  IiuU,  t80, 

13.  Sams.  A  finding  hM  not  a  finding  of  fact,  but  a  oonolusion  of 
law,  dedudble  from  facts.  Qay  v.  Young  Men^s  Consol,  Co-op. 
Mercantile  In»L,  t80. 

14.  Issuss — ^Findings.  In  a  suit  to  quiet  title,  the  finding  hM  not 
without  the  issues.    Sail  Lake  Investment  Co.  v.  Fox,  SS4, 

15.  Instructions — EymBNCB — ^Presumption — Contributory  Nbo- 
LiGBNCB.  In  a  death  action,  charges  held  not  to  throw  a  pre- 
sumption into  the  balance  to  be  weighed  against  the  evidence  in 
support  of  defendant's  plea  of  contributory  negligence.  Evane  v. 
Oregon  Short  Line  B.  Co,^  471. 

16.  Rbfusal  of  Rbqubst — Rbqubst  Embracbd  in  Charqb  Giybn. 
It  is  not  error  to  refuse  a  charge  embraced  in  instructions  given. 
Evane  v.  Oregon  Short  Line  R.  Co,,  471. 

17.  Rbfusal  of  Rbqubsts — Rbqubbts  Faulty  in  Part.  It  is  not 
error  to  refuse  a  charge  faulty  in  part.  Evane  v.  Oregon  Short 
Line  B.  Co.,  471. 

18.  Question  Not  Indicating  Testimony  Sought — ^Motion  to 
Strikb  Proper.  Where  a  question  asked  of  a  witness  does  not 
indicate  that  the  testimony  sought  thereby  is  objectionable,  it  is 
not  error  to  overrule  objections  thereto,  and,  if  the  answer  con- 
tains objectionable  testimony,  the  remedy  is  to  move  to  strike. 
Cromeenee  v.  San  Pedro ,  L.A.dbS.L.  R.  Co.,  47S. 

19.  Charge  to  bb  Construed  as  a  Whole.  All  instructions  must 
be  considered  together,  and  if ,  as  a  whole,  they  correctly  state  the 
law  applicable  to  the  issues,  it  is  not  error  that  the  law  applicable 
to  different  questions  involved  is  separately  stated.  Cromeenee  v. 
San  Pedro,  L.  A.  A  S.  L.  R.  Co.,  47S. 

20.  Same.  A  charge  construed  as  a  whole  hM  to  sufficiently  present 
the  question  of  contributory  negligence  of  a  boy  killed  by  a  train. 
Cromeenee  v.  San  Pedro,  L.  A.  db  S.  L.  R.  Co.,  47S. 

21.  Instruction — Rbqubbts  to  Charge — ^Modification  of.  Modi- 
fication of  a  request  to  charge  by  merely  eliminating  an:umen- 
tative  matter  therefrom  was  not  error.  Gibson  v.  George  G.  Doyle 
&  Co.,  21. 

22.  Instructions — ^Exceptions.  When  an  instruction  contains 
several  proposition^  some  of  which  are  sound,  an  exception  to  it 
as  a  whole  will  not  be  oonsidered.  Grow  v.  Utah  Light  A  Ry.  Co., 
41. 

23.  Samb — ^Burden  of  Proof.  In  an  action  for  injuries  from  col- 
lision with  a  street  car,  an  instruction  that  the  burden  was  on 
plaintiff  to  prove  by  a  preponderance  of  the  evidence  that  he  was 
injured  by  the  negligence  of  defendant,  etc.,  without  fault  on 
his  part,  hM  not  erroneous.    Grow  v.  Utah  Light  A  Ry.  Co.,  41' 
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24.  iNBTBxrcnoN — Abbtjuivq  Facts.  The  trial  court  ahonld  not  a»- 
•ome  facts  unless  they  are  undispnted  or  bdong  to  a  dass  where 
a  court  is  bound  to  judidally  note  and  declare  them.  BUU  v. 
8aU  Lake  CUy,  507. 

25.  Taking  Plbadinob  to  Jitbt  Room.  It  is  not  ^per  to  permit 
the  Jury  to  take  the  pleadings  with  them  to  the  jury  room  unless 
they  have  been  put  m  evidence  as  proof  of  some  fact  and  made 
exhibits  in  the  case.    PuUm  v.  Denver  A  B.  O.  R.  Co.,  tS8. 

26.  Issuas — ^FiNDiNQS.  A  finding  entirely  outside  <tf  the  issues  is 
erroneous.    Neuberger  v.  RobbinSf  197. 

27.  Inbtbuctioics — Suffioibnct.  Instructions  should  not  be  mere 
abstract  statements  of  law.    SmUh  v.  Clark,  116. 

28.  Findings  or  Fact — ^Ultimatb  Facts.  Findings  should  be  limit- 
ed to  ultimate  facts.  Sierra  Nevada  Lumber  Co.  v.  MeCormiek, 
160. 

29.  Samb.  If  the  court  makes  a  finding  of  ultimate  facts  and  addi- 
tional findings  of  probative  facts  not  shown  to  be  the  only  proba- 
tive facts  established  by  the  evidence,  the  judgment  rendered 
in  accordance  with  the  ultimate  facts  cannot  be  attacked  on  the 
ground  that  the  first  findings  are  not  true  because  contradicted  by 
the  probative  facts.    Sierra  Nevada  Lumber  Co.  v.  MeCormiek,  160. 

90.  Samb.  ITo  finding  of  probative  facts  tending  to  establish  that  the 
ultimate  fact  was  found  against  the  evidence  can  overcome  the 
finding  of  the  ultimate  fact.  Sierra  Nevada  Lumber  Co.  v.  MeCor- 
miek, 160. 

31.  Objbctions — ^ExcBPnoNS.  Objections  having  been  properly 
made  and  exceptions  taken  to  a  certain  line  of  testimony,  the 
objecting  party,  to  save  the  question  for  review,  need  not  object 
to  each  question  thereafter  asked  the  witness  as  to  the  same 
matter.    Cromeenee  v.  San  Pedro,  L.  A.  db  S.  L.  B.  R.  Co.,  476. 

32.  Instructions — ^Epfbct  or  Voluminous.  That  instructions  are 
long  and  to  some  extent  repeated  wiU  not  affect  the  verdict  or 
judgment  otherwise  without  prejudicial  error.  Bvane  v.  Bvane 
Oregon  Short  Line  B.  Co.,  iSl. 

33.  Discbbtion  or  Coubt— Examination  or  Documbntb.  It  was 
within  the  trial  court's  discretion  to  permit  a  witness  to  examine 
the  instrument  to  which  his  alleged  signature  was  attached  before 
stating  whether  his  signature  was  genuine,  and  this  ruling  will  not 
be  disturbed  on  app^,  in  the  absence  of  a  prejudicial  abuse  6t 
discretion.    Fee  v.  Nat*l  BanJb  of  Bepublie,  £8. 

34.  Findings  or  Fact— Pbobativb — ^Ultimatb.  If  all  the  probative 
facts  are  found  from  which  the  ultimate  facts  must  necessarily 
follow,  the  judgment  is  good  though  based  entirely  on  the  pro- 
bative  facts.    Sierra  Neu.  L.  Co.  v.  McCormicJc,  160. 
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35.  Sams.  When  the  ultimate  fact  is  found,  the  Judgment  rests  on  ft 
and  not  on  the  probative  facts.  Sierra  Nev.  L.  Co.  v.  McCormiek^ 
150. 

36.  Issues — STATBinoNT  or  Counsbl.  In  an  action  against  a  bank 
for  money  claimed  to  have  been  deposited  and  not  checked  out. 
statement  by  defendant's  counsel  at  trial  hdd  to  have  eUminatea 
all  other  issues  than  the  genuineness  of  plaintiff's  signature  to  a 
cancelled  check.    Fee  r.  IfaJCl  Bank  of  Republic,  B8, 

37.  Stbbbts — DBracTs — ^Noncs.  Where  in  an  action  against  a  city 
for  injury  resulting  from  an  excavation  in  a  street,  the  jury  finds 
that  some  stranger  made  the  excavation,  the  question  of  whether 
the  city  had  notice  of  its  existence  and  character  is  one  of  fact. 
Bohineon  v.  Salt  Lake  City,  6t0. 

38.  Public  Stbbbts — Tbavbl  on — Cars  Rbquibbd — Question 
FOB  Jubt.  The  question  whether  a  bicycle  rider  or  any  other 
person  who  is  injured  while  passing  along  a  street  has  exercised 
the  degree  of  care  required  of  nim  in  view  of  all  the  circumstances 
should  ordinarily  be  left  to  tiie  jury.    BiXie  v.  Soli  Lake  CUy,  507, 

39.  Action  to  Quiet  Title — ^Possession — ^Pboof  or.  A  claimant 
to  property  under  Com^.  Laws  1907,  Sec.  3511  need  not  prove  that 
he  is  either  in  possession,  or  entitled  to  possession.  Qtbeon  v. 
McOwrrin,  158. 

TRUSTS  AND  TRUSTEE. 

1.  Resulting  Tbust — Conveyance  to  Secubb  Debt  or  Anotheb. 
A  corporation  held  a  trustee  of  real  estate  conveyed  to  it.  Qay  v. 
Young  Men'8  Coneol.  Co-^p.  Mercantile  Inst.,  t80. 

2.  VoLUNTEEB  Tbustee.  Where  a  corporation  holding  land  in 
trust  transferred  it  to  an  officer,  the  latter  hdd  a  volunteer  trustee. 
Qay  V.  Young  MerCs  Coneol.  Co^p.  Mercantile  Inet.,  280. 

6.  Sale  bt  Tbustee — ^Tebmb  or  Sale — Obligation  or  Tbustee. 
A  corporation  accepting  a  conveyance  of  land  in  trust  to  sell  for  the 
best  price  obtainable  held  liable  to  the  grantor  for  the  difference 
between  what  the  property  was  actually  sold  for  and  what  the  cor- 
poration could  have  oDtamed  for  it.  Qay  v.  Young  Men*e  Coneol. 
Co-^p.  Mercantile  Inet.,  t80. 

4.  CoBPOBATioN  AS  Tbustee — ^Liabilttt  or.  A  corporation  accept- 
ing a  conveyance  of  land  in  trust  to  sell  and  account  for  the  pro- 
ceeds held  liable  to  the  grantor  for  a  specified  sum.  Qay  v.  Young 
MerCe  Coneol.  Co^p.  Mercantile  Inet.,  tSO. 

VENDOR  AND  PURCHASER. 

1.  Rescission  roB  Fbaud — ^Waiveb  or  Right.  Vendors  ^beU  to  have 
waived  whatever  right  they  had  to  rescind  for  fraud.  Le  Vine  v. 
WhiUhouee,  t60. 

2.  Bbeach  or  Contbact — ^Failube  to  Pat  Taxes.  Failure  of 
purchasers  to  pay  taxes  on  land  sold  held  not  to  be  a  breach  of  con- 
tract.   Le  Vine  v.  Whitehou$e,  BOO. 

3.  Bona  Fide  Pubchaseb— Notice  Putting  on  Inquibt.  Pur- 
chasers held  to  be  charged  with  the  same  knowledge  as  to  their 
ric^ts  as  they  would  have  acquired  had  they  inquired  as  to  an 
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equity  of  third  penons,  and  not  relieved  from  inauiring  by  assnr- 
Anoes  that  the  contract  on  which  the  equity  was  iMsed  was  aban- 
doned.   Le  Vine  v,  Whitehou9e,  $60, 

4.  Bona  Fidb  Pubchasbe — Eyidbncb.  Evidence  hdd  to  show  that 
a  certainparty  was  not  a  bona  fide  purchaser  without  notice.  Le 
Vine  V.  WhiUhauee,  S60. 

5.  Option  TO  PuBCHASB.  The  terms  of  an  option  for  the  purchase  of 
land  held  to  be  determined  from  correspondence,  and  not  from  a 
formal  contract  executed  by  a  bank  without  authority.  Tyng  r. 
Conetant'Loraine  Inveeimeni  Co,,  S04, 

6.  Rbmidiss  of  Pubchasbb — Rxcovbbt  of  Pricb — ^ISSUBB.  A 
purchaser  of  land  suing  to  recover  the  price,  and  basing  his  cause 
of  action  on  1^  contract  executed  without  authority,  held  not  entitled 
to  recover  on  the  contract  evidenced  by  letters  and  telegrams, 
Tyng  r.  Canetanl^Loraine  Inveetmeni  Co,,  SO4* 

WATERS  AND  WATER  COURSES. 

1.  Changs  OF  Channbl — ^Ubb  of  Old  Channel — Fish  Ponds.  The 
owner  of  land  crossed  by  a  stream  containing  fish  valuable  for  food 
was  entitled  to  change  the  channel  without  injury  to  the  public 
and  utilize  the  old  channel  for  fish  ponds  and  a  hatchery.  State 
V.  Barker,  S4S, 

2.  Appbopbiation  bt  Tbbspasseb — ExTBNT  OF  Rights.  Rights 
acquired  by  trespasser  using  water  on  public  land  for  purposes 
other  than  those  of  irrigation  stated.     Patterson  v,  Ryan,  410, 

3.  Samb.  Trespassers  on  land  held  to  have  scquired  right  to  exclu- 
sive use  of  water  appropriated  for  irrigation  or  other  purposes. 
Patterson  v.  Ryan,  410* 

4.  Samb.  Rights  acquired  by  person  using  water  on  public  land 
without  posting  notice  of  mtention  to  appropriate  for  purposes 
other  than  those  of  irrigation  stated.     Patterson  v.  Ryan,  410, 

5.  Samb.  Rights  acquired  by  i)erson  usinj:  water  on  public  land 
for  purposes  other  than  those  of  irrigation  to  use  the  quantity 
which  he  used  stated.     Patterson  v,  Ryan,  4IO, 

6.  Samb.  Rights  acquired  by  person  using  water  on  public  land  for 
purposes  other  than  those  of  irrigation  to  divert  the  water  to  other 
tana  stated.     Patterson  v.  Ryan,  4^0, 

7.  Samb.  Trespassers  on  land  held  to  have  acquired  right  to  exclu- 
sive use  of  water  appropriated  for  irrigation  of  other  purposes. 
Patterson  v.  Ryan,  4IO. 

8.  Appropriation — Laws  Governing.  Appropriation  of  public 
waters  held  governed  by  the  laws  and  customs  of  the  stato.  So- 
wards  v.  Meagher,  tit. 

0.  Pxtblic  Lands — ^Acquisition  of  Rights.  Under  Comp.  Laws, 
Sec.  1288x  et  seq.,  an  inceptive  ri^ht  to  appropriate  public  water 
on  an  Indian  reservation  held  acquired  bef oro  the  lands  are  subject 
to  entry  on  restoration  to  the  public  domain.  Sowards  r.  Meagher^ 
tit. 
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10.  Appropriation  of  Water  Essbntialb.  Essentials  of  a  valid  ap- 
propriation of  water  stated.    Sowardt  v.  Meagher ,  2 IB. 

11.  Samb — Effect.  Effect  of  application  to  the  state  engineer  for  per- 
mission to  appropriate  public  water  stated.  Sowarda  v,  Meagher, 
tit. 

12.  Same — Conflicting  Rights.  To  establish  a  right  to  appropri- 
ate water,  one  must  rely  on  the  strength  of  his  own  right,  and  not 
on  the  weakness  of  his  adversary's.    Sowarde  v.  Meagf^,  tl2. 

13.  Public  Domain  Waters  on — Right  to  Appropriate.  Waters 
on  public  domain  held  subject  to  appropriation.  Sowarde  v. 
Meagher^  tit, 

14.  Appropriation — Extent  of  Rights.  Rights  under  an  appro- 
priation of  water  are  limited  to  the  quantity  actually  used  for  a 
beneficial  purpose.    Sowarde  v.  Meagher,  tit. 

15.  Public  Waters — ^Public  Lands.  The  ri^ht  to  use  unappro- 
priated waters  on  the  public  domain  and  a  nght  in  the  land  itself 
are  severable;  the  former  not  depending  upon  the  latter.  Sowarde 
V.  Meagher,  tit. 

WILLS. 

Letter — ^Held  not  to  be  a  Will.  A  letter  held  not  to  show  an 
intention  to  make  a  present  disposition  of  the  writer's  property, 
so  that  it  was  not  admissible  to  probate  as  a  wilL  In  re  Jeneen*e 
EetaU,  its. 

WITNESSES. 

1.  Subpoena — Service — ^Persons  Authorized  to  Serve.  A  sub- 
jKBua  may  be  served  by  any  person.    HoU  v.  Nieleon,  666. 

2.  Mileage  Fees.  In  view  of  Comp.  Laws  1907,  Sees.  994,  3419, 
witnesses  served  with  subpoenas  at  place  of  trial  after  being 
notified  by  telephone  that  they  were  subpoenaed  held  entitled  to 
mileage  fees  from  their  homes  to  place  of  triaL  HoU  r.  Nieleon, 
666. 

3.  Same — ^Legally  Required  to  Attend.  Witnesses  heid  lesally 
required  to  attend  court  within  Comp.  Laws  1907,  Sec.  994,  so 
as  to  be  entitled  to  mileage  fees  from  their  home  to  the  place  of 
trial.    HoU  v.  Nieleon,  666. 

4.  Examination — Redirbct  Examination.  A  question  held  not 
proper  redirect  examination.    HoU  v.  Nieleon,  666. 

5.  Cross-Examination — Discretion  of  Trial  Court.  Discretion 
is  lodged  with  the  trial  court  as  to  questions  on  cross-examination. 
HoU  p.  Nieleon,  666. 
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